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Dear Dean,  
Dear Professors and Students, 
 
 
It is my great pleasure to be here with you today at the Law Faculty of the University of Ljubljana to 
deliver this lecture.  Thank you very much for the invitation. 
 
Yours is a university with a rich tradition founded just over 100 years ago. Indeed, I was honoured to 
take part in an online debate with the President of the Court of Justice of the EU a couple of weeks 
ago to mark this very special centenary. 
 
Anniversaries are a good moment for all of us to reflect on the past and reimagine our future. In 
many ways the global health pandemic which the world is currently going through has put our future 
into even shaper focus.  
 
The Council of Europe has also been celebrating a few important anniversaries recently. Last year, 
2020, was a very important year for the Convention system. We celebrated 70 years since the 
European Convention on Human Rights was signed in Rome on 4 November 1950. Slovenia became 
the 29th member State of the Council of Europe when it signed the Convention on 14 May 1993.  
 
The European Court of Human Rights itself has also just celebrated an important anniversary. 2019 
marked 60 years since the inauguration of the Court which took place on 20 April 1959. Throughout 
this sixty-year period, the Court has met the often difficult challenges resulting from amongst many 
other issues international and domestic conflicts, migratory flows and the threat of terrorism. 
Current challenges include the technological revolution and an environmental crisis. Through its 
judgments, the Court has contributed to the harmonisation of European standards concerning the 
rights and freedoms of more than 830 million Europeans. I would like to underline this achievement. 
One which we should never underestimate nor forget.  
 
The topic for my intervention is building a European community of human rights Judges at the 
national level and the importance of the role of independent and impartial national judges within 
the Convention system itself. 
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This topic is of primordial importance as I will explain1. Quite simply put, the future of the 
Convention system depends on strong dialogue and meaningful, good faith cooperation between 
the Court and the national authorities, in particular national judges who are our key partners in the 
Convention system. 
 
First, I would like to begin by exploring the concept of subsidiarity as understood in the Convention 
system (I), before secondly turning to the importance of an independent judiciary  (II). Thirdly, I will 
discuss the primordial nature of active judicial dialogue between the Strasbourg Court and domestic 
courts (III) before concluding with some reflections on the current challenges facing the Court and 
the importance of reaffirming the collective guarantee of human rights protections at the European 
level (IV). 
 
I. The Principle of Subsidiarity 
 
So, to my first part, the principle of subsidiarity. 
 
The European system of human rights protection, built around the European Court of Human Rights 
(“the Court”), is based on the notions of subsidiarity and shared responsibility; i.e. that the primary 
responsibility for protecting the rights set out in the Convention lies with the domestic authorities. 
These concepts have been reinforced over the last decade during a period of political reform of the 
Convention system called the “Interlaken reform process”.  
 
By virtue of Article 1 of the European Convention on Human Rights, States Parties undertake to 
secure to everyone within their jurisdiction the rights and freedoms enshrined in the Convention. 
 
One of the overarching themes of the Interlaken reform process, begun in 2010 and ended in 2020, 
has been to increase the “embeddedness” of the Convention at the national level. 
 
The correct understanding of subsidiarity is one of give and take, of shared responsibility, of mutual 
understanding between the national authorities and the Strasbourg Court. 
 
Today, the Convention is incorporated, and to a large extent, embedded into the domestic legal 
order of the States Parties, and the Court has provided a rich and comprehensive body of case law 
interpreting most Convention rights.  
 
This enables the States Parties to play their Convention role of ensuring the protection of human 
rights to the full.  
 
Yet how do we assist member States in ensuring that role to the full?  
 
Universities can and do play a crucial role in the education and professional training of the 
Convention system. This has been acknowledged by the Council of Europe Member States in a 
recent recommendation of its Committee of Ministers2. There are a number of sources for training 
on the Convention available including the Court’s HUDOC database, information on its website (such 
as the Press factsheets) and HELP courses. Indeed, during the pandemic, the HELP courses, which 
can be followed online, have been particularly successful and have been used by some University 
lecturers for their courses. 
 

 
1 This speech is partly based on one I gave at the Ryssdal Conference  for Norwegian judges in 2020.  
 
2 Recommendation CM/Rec(2019)5 of the Committee of Ministers to member States 
on the system of the European Convention on Human Rights in university education and professional training 
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For the purposes of this lecture, I would like to turn now to the second theme for today, the 
primordial importance for the Convention system to foster active and meaningful dialogue with 
national judges. 
 
II. Judicial Dialogue 
 
Enhancing dialogue with national courts is a crucial aspect of the work of the Court, and one which it 
puts into practice through bilateral meetings, such as the meetings I have had with Slovenian 
superior courts during my current visit, as well as through the creation and maintenance of its 
Superior Courts Network, created six years ago.  
 
The network now comprises 93 member courts from 40 States of the Council of Europe including the 
Slovenian Constitutional and Supreme Courts. The network institutionalises judicial dialogue through 
the sharing of Convention knowledge via our shared online platform. 
 
A few weeks’ ago, I opened the network’s annual Forum for focal points. We had over 160 
participants online which is certainly a record and demonstrates, I believe, the real appetite for 
dialogue not just with the Strasbourg Court but also horizontally between member courts.  
 
Through the exchange of information on the Court’s case-law via the network, we are striving to 
create a community of European human rights judges who, each and every one of them, act as 
‘Strasbourg’ judges at the domestic level when faced with disputes raising Convention rights. 
 
However, I should stress that judicial dialogue does not just take place with judges from superior 
courts. Every year, the Court welcomes delegations of judges from all courts across the Council of 
Europe legal space. These are not simply courtesy visits; they are of great importance for the 
sustained legitimacy of the Convention system. They have often been organized within the context 
of Council of Europe cooperation projects on raising awareness about Court judgments. The Court 
provides a training programme which includes meetings with Court Judges and Registry lawyers, the 
possibility to attend a public hearing where possible and to see firsthand how the Court works. Of 
course, these visits are currently taking place online until the sanitary crisis improves, however we 
very much hope that as the restrictions are eased further in France, we will once again open our 
doors to visitors. 
 
Another important manifestation of judicial dialogue occurs, of course, through judgments of the 
Strasbourg Court and national courts in the field of Convention rights. This type of dialogue is, by 
definition, a process which takes time and any one snapshot is not necessarily reflective of the 
quality or effectiveness of that dialogue. 
 
One of the best known examples is the case of Al-Khawaja v. the United Kingdom (2011) where the 
Grand Chamber adjusted its position on a specific aspect of the right to a fair trial (rules on the 
evidence of witnesses who are absent from trial) in direct response to the UK Supreme Court’s 
judgment in Horncastle (2009).  
 
Before I finish on the question of dialogue, I would like to devote a few words to advisory opinions 
under Protocol No. 16. The aim of this Protocol is to foster more dialogue with national courts and to 
enhance the Strasbourg Court’s constitutional role. There are currently three requests pending 
brought by the French Conseil d’État, the Armenian Court of Cassation and the Supreme 
Administrative Court of Lithuania. Two advisory opinions have now been delivered by this Court and 
one request for an opinion was rejected. I consider that Protocol No. 16 will play an increasingly 
important role in ensuring that our system of shared responsibility remains effective. 
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III. The independence of the Judiciary 
 
Having discussed subsidiarity and judicial dialogue I will now address the importance of the 
independence of the judiciary. You may ask, what is the link between these themes? 
 
In fact, subsidiarity is not realistic without strong, independent and impartial domestic courts 
embedded within a national system that is governed by the rule of law. It flows from this that 
member States demonstrate with their actions whether deference is due under the principle of 
subsidiarity. In particular, the reasoning provided by national courts in their judgments must secure 
and protect their independence vis-à-vis the executive and legislative branches.  
 
As we all know, the judiciary is one of the three powers of any democratic state. An efficient, 
impartial and independent judiciary is the cornerstone of a functioning system of democratic checks 
and balances. Judges are the means by which powerful interests are restrained. They guarantee that 
all individuals, irrespective of their backgrounds, are treated equally before the law.  
 
The judiciary’s fundamental role in a democracy is to guarantee the very existence of the Rule of Law 
and, thus, to ensure the proper application of the law in an impartial, just, fair and efficient manner. 
 
But what does judicial independence actually require and why is it a fundamental constitutional 
pillar of any democratic society governed by the rule of law? 
 
Judicial independence has both de jure and de facto components. As to de jure independence, the 
law itself must provide for guarantees in respect of judicial activities and in particular in respect of 
recruitment, nomination until the age of retirement, promotions, irremovability, training, judicial 
immunity, discipline, remuneration and financing of the judiciary. 
 
But de jure independence, that is independence of the judiciary set out in legislation, does not alone 
guarantee nor secure judicial independence. What is also needed, and perhaps even more crucially, 
is de facto independence. Now what do I mean by that?  
 
As the Court explained in Agrokomplex v. Ukraine this means in concrete terms that the scope of the 
State’s obligation to ensure a trial by an “independent and impartial tribunal” under Article 6 § 1 of 
the Convention implies obligations on the executive, the legislature and any other State authority, 
regardless of its level, to respect and abide by the judgments and decisions of the courts, even when 
they do not agree with them. Thus, the State’s respect for the authority of the courts is an 
indispensable precondition for public confidence in the courts and, more broadly, for the rule of law. 
For this to be the case, the constitutional safeguards of the independence and impartiality of the 
judiciary do not suffice. They must be effectively incorporated into everyday administrative attitudes 
and practices.3  
 
This latter requirement of de facto judicial independence has been further developed in the 
important judgments in Kinský v. the Czech Republic4 and more recently in Rinau v. Lithuania in 
which public statements by politicians and measures taken by the executive to monitor ongoing 
judicial proceedings were considered to have had an impact on the fairness of pending proceedings 
before national courts. In Rinau, the Court moreover held that the national authorities, including 
politicians, child care officials and prosecutors, had created a negative atmosphere around the legal 

 
3 Agrokompleks v Ukraine (no. 23465/03), 25 July 2013, § 136. 
4 Kinský v the Czech Republic (no. 42856/06), 9 February 2012, § 98 
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actions of the applicant and that such actions constituted direct attempts to interfere in those 
proceedings which were unacceptable in a system based on the rule of law.5 
 
Although crucial, independence de jure is therefore not sufficient under the Convention. It does not 
alone fulfil the requirements of the rule of law as it finds its expression in a truly independent 
judiciary. Evidence submitted before the Court of pressure and undue influence being placed on 
judges in the exercise of their functions may itself lead to a finding that the principle of judicial 
independence has not de facto been secured in a particular case or may even give rise to concerns of 
a systemic nature. 
 
 
To conclude this part, I would say that the principle of the rule of law is an empty vessel without 
independent courts. In the Convention system independent and impartial courts have a fundamental 
role to play in guaranteeing that democratic actions retain their true character by being truly 
inclusive and respectful of individual rights. Without independent judges, the Convention system 
cannot function.  
 
IV. The Importance of the Collective Guarantee of Human Rights 
 
By way of conclusion, I would like to look briefly at the challenges which face the European Court of 
Human Rights, and indeed all domestic courts. 
 
We live in uncertain times, and I am not just referring to the global pandemic. We have a number of 
recent examples of challenges to the rule of law and judicial independence in some Council of 
Europe member States.  
 
Strong and independent national courts which engage in good faith with Convention principles at 
the domestic level, are positive examples for all Council of Europe member States. After all, judges, 
scholars and practitioners, as well as politicians and civil society, should never forget that human 
rights protections for all Europeans are our collective concern, not limited by borders or other 
parochial inhibitions. Allow me to recall the words of the Preamble to the European Convention on 
Human Rights where it is stated, and I quote, that the “Governments of European countries which 
are like-minded and have a common heritage of political traditions, ideals, freedom and the rule of 
law”, resolve to take the first steps for the “collective enforcement” of certain human rights. 
 
I am confident that as a community of European human rights judges we will together, through 
decisions and actions taken both at the national and European level, ensure that the Convention 
system thrives for another 70 years. 
 
Thank you very much. 
 

 
5Rinau v Lithuania (10926/09), 14 January 2020, § 211. 


