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©I. &RLSENT TEXT

tion

- or to secure the payment of taxes or other contri- ﬁg!b

Rights, adepted on 1C . Deeember 1948 by the United
NHations General Assembly, reads:

He, Everyone has the right to own property, alone

article 1 of the First Protocol to the. Burorean Conven-
on Human Rights is worded as follows:

"Every natural or legal person is entitled to-
the peaceful enjoyment of his possessions. 7o one
shall be deprived of his possessions except in the
public interest and subject to the conditions nro-
vided for by law and by the general principles of
international law.

The preceding provisjons shall not, however,
in any way impair the righ¥ of a State to enforce
such laws as 1t deems necessary to control the use
of property in accordance with the geheral interest

butions or penalties,"

IT. UNIVERSAL DECLARATION OF HUMAN RIGHTS (1)

Article {17 of the Universal Deelaration of Human

as well as in association with ethers,

2. No~one shall be arbitrarily deprived of his
property." (2) '

-

/.

Quoted here because the Consultative Assembly of ﬁbﬁai
the Council of Furope was considerably influenced -
by its provisions.when draf¥ing its Recommendation

No. 38 of 8 September 1949 (see below, para.IV-4(b)p.4)

During the vote on each article separately, this
provision was unanimously adopted (cf. United
Nations Yearbook on Human Rights, 1948, p. 465).
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(1)

(2) -
(3)

IIT. DRAFT3 OF THE BUROTEAN MOVENERNT (1)

M

1. Rccommendatlons adqgﬁed 2t the meetlnf_oi the

ment held At Prussels 1in February 194'

TP rist of Human Rights to be assured by
the European, Court {(submitted azs a basis
for consideration):

uuuuuu

11. Preedom from arbltTAvy deprivation
of property.

(Doc. INF/2/E)(2)

2. - Draft European Convention on_ Humcn Rizhts
Submitied by thne Zuropean Movement o

Committee of liinisters of the Coun011 o
Europe in July 1949

“hrticle 1 - Every State a party to this |
Convention shall gudrqntee to all persons
within its territory (3) the following.

rights:

------

{k) Treecdom from arbltrqry deprivation of
property.® (Doc. IJE/S/T/R rp. 7-8).

s e B A AR g AT Y A T

4uoted hera because the Consultative Assembly of

the Council of Zurope was congiderably influenced

by these drafts when drafting its Recoumendaticn 3
of 8 Sepbember 1949. In tnls connection, see in
particular 92 T, p. 50 or Fep. 1549, IL, p. 410
Unofficial trdn019tlon by the Reolstry the Bugiisgh
text of these recommendations is no longer available.
Doc. INF/5/E unrevised: "#ithin its metropolitan
territory®. (Translation by the Registry from tqe
French - original English documént not available)
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v, LFIRST SESSICN OF THE COHSULTATIVE AsSEMBLY. OF THE .

COUNETL, 01 % UROP“‘TAuwuq% - September 1349)

1. - Flenary sitting on 19 fugust 1949

(a) M, Teitgen (France) (Translation) (giving = list
of the rights and freedoms which might be guaranteed

by the Conventionj: ... freedom 1°rom arbltrary rh:*w-
privation of property“. (TP, I p.46; or Rep., 1949,

7 : I, p. 408\
(b) Mir. uacEntee (Iweland) “Phis Universal DeclLarn-—

tion of Bumsn ngntq containg 30 articles... Articles

L and ¢ and Articles 3 to 12 we must all accept without
reservation. In the game category are Articles 16

and 17." (1P, I, p.142; or Rep., 1949, II, p. 462)

2. Committee on Le:al and Administrative Juesvions(l)
- List of qu ethons‘proposed in @ letter by hr. leitzen

on 22 August 1949, Tor examination by +the. Oommltteefzﬁ'

", .... Should the 1list of liberties collectively
guaranteed, subject to the internal law of each

~country, include:-

k) protection agszinst arbitrary confiscation of

property?" (TP, I, p. 160;: er Doc. A. ik - or. Fr.).
3. Legal Committee ~ Minutes of the gitting on
A1 AUﬁU“t 194Q

e M. Bastid (3) proposed a mobtion: 'the right
of property in accordance with Article 17 of the Declara-
tion of the United Nations'.{(4) The Commititee diviced

Ayes 10, Woes 8, Abstention 1%, (TP,I,p.182 or
4. Report of e Legal Committee to the Consultative

Assembly (% September 1949)
(a) Rights and freedoms to be guaranteed

“10., The extencion of the guaraniee to cover
the right to own property wass also criticised.

Y.

(1) creinafter referred to as the "Legal Committee®, according
to lts present title. At the close of the general debzte on

19 August 1949, the Consultative Assembly referred the queﬁtlon
of Human Rlvhts to the legal Committee. ,

(2} Mr. Teltgen had been appeinted rapporteur.

(3) France

{(4) irticle 17 of the Universal Declaration is reproduced above
gt para. II on P.1l. :

A

% ]
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Certain members of the Committee thought that there wag
no reason to differentiate between the right to own property
and the other ‘social and economic rights, and that it would
be preferable, therefore, to exclude it from the guarantee,
sigce in princ;ple the latter did not cover rights of this
nature..

In the opinien of other members af the Commitiee, it
would not be possible at present to confer on any international
orzsnisation the protection of the right to owmn proverty,-
because it would neat be possible to mzke such an organisation
responsible for evaluating the legitimacy of the charges and
the restrictions of various kinds whieh, accordinmg to the
cconomic or social eonditions of a country, might be imposed
on private property, on account eof its soclal function ow.
general utility. : ‘

The majority of the Committee, however, considered that
hnaving regard to the importanece of the part played -by the
pight to own preperty for the independence af the individual
and of the family, it was desiradle to ineclude it in the list
of guaranteed rights. : _

" (b) Draft Recommendastion

Article 2

"Tn this Convention, the Member States shall
undertake to ensure tc all persons residing within
heir territories: (1)

a = & v © & o0

(12) The right %o cwm property, in accordance with
Article 17 of the United Nastions Declaration®(2)
(7P,T,0p.220, 228 & 229 or
4ss.Doc. 1949, No. 77, pp.204-205)

5. --A@éndments fpuﬁhe draft Recommendation submitted
By the Cowmittee Lo the assembly

(a) Amendment proposed by M.i. FPhiiip (Frence)

Wirticle 2, delete paragraph 12 and insert:
'"The right to own property for the owner's personal
use'."™ (7P,I,p.246;. or Doc..86,p.226)

L

Su v o Ak A e e F b Tt e

(1) Draft Report: UAll Member States, signatories to the Conm
vention, ehall bind themselves... (TF,I,p.206 or Doc.4.250,7.10)
(2) Draft Report: ... of the Declaration of the United Wationg”
(2f,T,p.206; or Doc. £.290,p.10).  Article 17 is reproduced
above at para. Il on p.l. -
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(b) Amendment provesed ky M. Sundt (Norway)
“Article 2, pafagraph(12%‘ v Delete and insert:
'Freedom from arbitrary deprivation of property in

nccordance with Article 17 (2) of the United Wations
Neclaration'.® (TP,I, p.254; or Doe. 92, D. 237)

(¢) Amendment proposed by Tord Layton (United Kingzdom)
iArticle 2. Delete paragraphs 10(1), 11(2) and 127.
' (m9,I,p.254; ox Doc. 93, 0.238)

(&) Amendment proposed by I. Rolin {Belgium), ;qgg;gaxgqg'
{Upifed Kingdom), Mr. Ungoed-Thomag (Unitea Kingdom),-
. Dimgren (Sweden) and M. Rdberg  (Sweden):

s e e ey

igrticle 2. In the first place leave out paragraph 12,
and 1f tris Amendment is nod agreed to, insert at the end
of the Article the following new paragraphs (3): 0

'The right %o work, as laid down in Article 2% of
the Declaration of the United Nations, paragraphs 1,
2 and 3, .

'The right to rest and to leisure as laid down in

. Article 24 of the Declaration of the United Nations.

(1)
{2)
(3)

'The right to an adequate standard of living as
1aid down in Article 25 of the Declaration of the
Tnited Nations.! : ‘ -

Reasons foxr the amendment

1
1. The signatories consider that international super-—
vigion should be restricted at the atart to what is
necessary for atitaining the essential aims of the
Uouncil of Europe.

o /.
This paragraph corresponded to Article 12 of the
present Convention. .

This paragraph corresponded to Article 2 of the present
Pirst Protecol.

Inofficial translation from the Fremch: the English
text in TP,T,p.266 reads: “leave. out paragraph (12).
it end of Article, add:...."

]
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2. Moreover, any supervision over o State's respect
for ite nationals' right to own property would in-
evitably bring before the Council of Burope.domestic
political questions of a particularly burning nature,.
which would appear to be premature, tc say the least.

3. Finally, the public would be puzzled by aunxiety

being shown for the respect of private property when

social rights are not mentioned®. (TP,I,p.256 or )

_ Doc.95, p.24) .
6.  Flemary sitting on 7 September 1949 ) -
(Presentation of the Committee's Repord)

1, Teitgen (France, Rapporteur of the Committee)
(franslation):

“,.. The right to owm property, which is also in-

cluded in our proposal, likewise gave rise to gsome dis-~
cussion. Some members considered that this right is of,

an economic nature and that, since our list does not in-
clude other rights of this type, ag for instance can be 4
seen with regard to problems of work, it was preferable -
that the right to own property should not be included in
the list. Other members of the Committee held a
¢ifferent view, considering that it would be difficult

to organise some form of international protection of the
right to own property. Such a measure would require the
examination, by the internsztional organisation responsible
for this protection, of the validity of charges and res-
trictions which esach State has the right to impose on
private property within its own territory, having regard
to-its social function or its general utility. It
appeared to certain members of the Committee that it was
difficult to confer cn an international Court or an inter-
national Commission the task of deciding whether, in the
exercise of its rizhtes regarding private property, a

State had exceeded  the Llimit of the charges which 1%

could fairly and ressonably expect it to sustain. The
majority of the Committee, however, considering that the
»ignt to own property is a pre-condition of personal and
family independence, finally voted for the inclusion of
this right in the list whicdh is submitted to you.....”
(T¢.,I,pp. 270 and 272; or Rep.,1949,IV,p.1146).

Tlenary sitting of 8 September 1949 (Discussion of each
“Tticle of the dralt Recommendation separately)

. =3

(aj Lord TLayton. (United Kingdom):
“T move this Amendment (1) because I, am one of the members

- L

(i) Cf;“ﬁarér'5(o) above)
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of the Commitbee, referred to in paragraphs 9 and 1
of_the Renort of the Rapporteur, who obiected...

o(1)

e.. In moving this Amendment I want to @mphasise that
the 1list included in Article 2 is not intended to be
Canything like a complete or inclusive list of Human
Rizhts. T+ ig a selected list of rights which should be
the subject of collective guarantee, and guaranteed now.

fhig full list which [ hold in my hand - the list
in the United HNations' Declaration - ig a long list.
he countries represented here are, 1 believe, all
parties to thls Dgclaration. Fersonally, I should like
to mee some indichition emerge from this Assembly, before
it disperses, of a reiteration af our bvelief in these
Human Rights as being a genersl description of the scope
of Human Rights and of the righis of individuals in
gzeneral.

Perhaps in the course of time 2 Cenvention will be
worked out and Eurepe may perhaps be the first to enforce
such a Convention, but when you come %o gongider how to
enforce any of these rights many difficulties arise.
Some. of them, it seemg to me, cannot be put in the form
of laws at all. Some must wait until there is a uni-
form code of laws, and especlally positive rights, '

What we are proposing to do by this first specific
sct of the Couwncil of Europe - and 1 believe that 1%
will be the first specific concrete act - is something

entirely different.  What we are proposing to do is %o
define and guarsntee the political basis of this asgo-
ciation of European nations. What the méembers of this

sssociation are saying, if this Proposal materialises,
is that the maintenance of certain basic democratic
rizhts in eny one of our countries ig not the concexn of
that country alone, but is the concerm of the whole '
Zroup. Therefore, we propose that if a complaint 1s
made that this minimum standard is not in fact being
rezlised, the country concerned will, subject to proper
gafeguards wnich are set out here in thig declaration, -
permit the complaint to be submitted to impartial’
enquiry and, if necessary, to the judgment of the
THuropean Tribunal.

. ey

(1) ¢f. para. 4(a) above

<
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1

This right of -intervention --because that is vhat
it amounts to - is a very impertant and significant step
tc take, and we must net underrate the difficulties.
Therefore, I submit that in selecting - and it is 2
nrocess of selection ~ the Human Rights to be included
in {this first list, we should be governed by two con-
siderations. First of all. the conclusion of the
Convention is urgent, and anything which might delay it
over a considerable period - and all previous digcussions
of this subject have been prolonged -~ should be avoided
so as not to delay its realisation. Secondly, 1t
should be limited to the minimum items necded for our

~immédiate purpose.

...I urge that the list of rights should be
limited-to the abselute minimum necgessary to constitute
the cardinal principles for the funetioning of- '
political demscracy. ‘ co

~ For my own part, I consider that I have been
modest in asking for the -deletion of only the dast
hree paragraphs. I suggest that, irn fact, for this
major purpose of a peiitical bond there are only three,
or at most four, vitsl considerations (1) ...

L S I S )

«..I therefore urge that we would exclude, or
perhaps: I should say postpone, all those righte which
are complex, and which may involve prolonged discussion,
or even stimulate opposition in our Parliaments.....

v e e e : -/

(1) Here Lord Layton mentioned the rights corresponding
to the present Articles 5 and 10 of the Convention
and Article 3 of the Firszt Protocol.

-
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Pinally, property. several Amendments have been
put dovn in regard to this and I will say all I want to
gay about them now. Of course we believe that msn
ghould not be arbitrarily deprived of their property,
especilally if we were limited in the way suggested by
the Amendment put down by WM. André Philip.(l? But
again, is it suitable for - our present limited purpose?
The arguments that I have already given apply here, but
in this case there is an added argument, and it iz this,
If we are to speak about the right to own pronerty We
are getiting very close to such rlﬂhts included in this
decldratlon as, not merely the rlght to an zdequate
standard of 11v1ng, but the right te werk and so on ..
the whole series of what have been deseribed as. the
social rights,

I think that if we include the right to orm pro-
perty, without including those social rights, the whole
of our declaration would be liable to he grossly dig-
torted and misrepresented in a way which I believe
would be extremely damaging .to the work we have done.

I¥, as I suggest, the vital issue at the moment is not
those social rights . which, after all, depend upch vears
of careful legislation and administration .. then the °
right thing to do is to leave them out.

- I do not éuggest that these matters can never be
dealt with by Jestern Europe as a whole. Indeed, we
may develop common standards by positive action as the

"unity proceeds and as ite organs develop. But I do
suzgest that their inciusicn at this stage will not
help and may hinder our main purpose. therefore

move that they be deleted®. (TP,II,pp.48,50,52,54 & 56 .
. or Rep., 1949,IV,pp.1184,1186 & 1188)

(b) Mr., Ungoed-Thomas (United Kingdom)

i
RN

8 6 a8 8 u ¥

... In ccnsidering the provisions of this Repoxrd
1t is vital o bear in mind throughout the object that

Cf. para. 5(a) above.

(8]
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we have in view. - J/e must keep. that, constantly in
wind, and not get “iverted, as 1t is so easy to get
diverted in.a document of this kind, with different
considerations which influence ocur mind on this detail
or that detail. Ag I see 1it, the purpose we have in
mind is To ensure that theée States of_the Members of the
Council of Europe sre democratic, and remain democratie.
It is no part of our purpose to 1nterfere with the.
different ideas of different countries, or even the
different lnternai arraﬂ@ements of those countries, not
even. with the cases of 1n3ustlce That may occur within
tuose countries.

It is our purpose to ensure that the countries
remain democratic. For that purpcse the freedoms
that Lord Layton has mentioned as those which he

- himself would support; and which are to be included

in Article 3 (1), are the key-governing freedoms.

Have those freedoms,- give effeet to those freedoms
and vou will ensure that each State remains democratic!
Those other freedoms mentioned in paragraphs 10, 11
and 12, to which Lord Layton referred, are matters
which involve, first of all difficulties of inter.
pretation, snd secondly differences of poiicies of
different parties inside the separate countries.
Nothing could be more disastrous to the success of the
Council of Burope tharn to inciude in a document of this

"kind an ambiguously phrased declaration which invites

different political views and different party alliances
ingide each separate country,; and for that reason I
support Lord Layton's Amendment. ‘

. The Amendment of .M. Rolin and his friends (2) isg
limited to the omission cf paragraph 12, the right to.
oW property, and T should like to make just one or

twe observations on that. I fully appreciate the
attitude of some of my friends on the Committee towards
this paragraph. +e went to the vote and we had =z
close vote on it. It was carried by 10 votes to &
with one:abstention.

B T L e

(1)

This. Article broadly corresponded to the present )
Article 3 of the First Protccol. - o

Cf. pare~ 5(d) above.

s

()
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Some of my. friends on the Committee thought that
you could not really have a complete life unless you had
property. and were able to use it in your. own way .
I gm not disputing that at all. I do not want in
the legst %o dispute that. But there is not only
that aspect to a right of proporty There iz also
an economic aspect. You cannot divorce the personal
aspect of the right to own property from the econonic
aspect. If you include the right to own property,
toking that out cof the United Hations' Declaration as
something you will guarantee, and exclude from the
last the other rights to which Lord Layton referred,
you are giving .this document a completely lop-sided:
appearance. ‘

N (S

% -

Is the right to own property any nore lmportant
than the right to work? Is the right to own prooerty
any more imporftant than the right to leisure, the rizht
to an adequate standard of living, or the.right To free‘
education?  None of those is included in this Article.
There is danger of inviting the comment that the in-
clusion of this paragraph is reactionary, and nothing
would be more fatal to the success of this. Council than
to expose itself to a charge such as that.......

It is of the utmost importance that we should con-
-fine culselves to the essential rights to secure that
the Member States of the Council cof FEurope remain
democratic States. Hone of .these rights is naoessary
for that purpose. The inclusion of these rights will
Ye open te a most unfortunate interpretation, which
will lead to internal party differences in the various

countries I beg this Assembly, for the success of
his dooument and this Council, to omit these rights x
from the list we now have before us®. (9P,II,pp.60 & 62

or Ren., 1649,IV,pp. 1190 2nd 1192)

{

(¢) Mr. de 1a Valléfu?oussin (Belgium) (Translation):

P{With regard to Article 12(1), I am in agreement
with what Lord Layton and ¥r. Ungoed-Thomas have said.

I zam also-of the opinion that it is difficult to
introduce the right to own property which is undeniably -
at least from certain points of view -~ an ecchnomic ,
right, if we do not also introduce other economic and

gocial rights.

./."

P - -,

(1) Te meant Article 2 (12).
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Tha+t does not mean that T entirely support
M. Philip's Amendment (1), but I think that we have %o
choose. Either we introduce all economic and soclal
rights, or we execlude The right to own- property.

T would add a second argument. The right to own
property as it is applied nowadays by the Aifferent
European nations is an undeniable right, considered by
everyone as a relative right. No longexr doeg any
party defend the absolute pight to own property, as 1t
wag understood by Roman law, and I do nnt think there
is anyone either who 1s in favour sf the completeness
of the. Communist theery.

Conseguentiy, this right being a relative rizght,
we can guarantee it in an eifective manner, dut we .
muet examine the extent to which we considex it to be
essential,

This work has not been done; ideolegiecally even,
it has net been done. In these- cirgumstances it
would be useless %o try to proteet the right to own
property in so vague a manner.

ceeeal (7P, II, ».62; or Rep., 1949, IV, p.1192)
(a) M. Swadt (Norway):: |
it

.....I should like to give wy reasons foxr my
Amendment (2) to leave out paragraph 12 and fo insert:

tPreedom from arbitrary deprivaticon of property
in accordence with Article 17 (2) of the United
Nations'! DNeclaration.' :

Taragraph 2 of Article 17 of the Annéx lays it
down Tthat:

1p—gne shall be arbitrarily deprived of his
- property.’ .

Paragraph 1 of that Article declares that:

'Everyone has the right to own properiy, alone as
well as in association with others.'

o/-
£ | AIRATIE Rs RN e

) Cf. para. 5(a) above
) Cf. paras 5(b) abeve.

-

(Y
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There is no doubt that the right to own propexrty-
is so general that it is very hard to give a precize
definition. The definition varies from time to Time,
from country to country, and from-party tec party. (1)
The discussion in the Assembly on M. FPhilip's Amendment
hag shown that it would be very difficult to include
the right %o own preperty in a guarantee. This matter
can be solved by refexence to paragraph 2 of Article 17
of the Annex. I ' o '

: SR B :

I- congider that the fact that no one should be
arbitrarily deprived of his property is a fundamental
mininum of individual privilege which is acsepted by
all civilised nations, and which therefore ought to
have its place in the collective guarantee. de all
know that the State, within its own territory, may
take over private property by granting due compensestion, .
or in some other legal manner. Protection should be
given to the individual to ensure that deprivation
ghall not take place in an arbiltrary mamner. Cne of
the first actions of totalitarian States was to deprive
their political opponents of their preperty®.

' %TP, IT, p.70; or Rep.,;1949,IV, pp.
: 1196 and 1198)

(e) M. Philip (France) (Transiation):

"In my opinion, the voice of wisdom at the bezimming
of our Debate was spoken through the mouth of Loxd lLayton,

I wopl@z}ike simply to indicate, in moving my two
Amendments , the reasons for which it seems to me to
be impossible to accept either paragraphs 1l or 12 in
their present form. ‘ :

¥e arte trying bo create a Court snd we wish thatb
it should be endowed with a true authority, particularly
since its decision will guide public opinion and
Governments. :

- Co

It will not, however, have this authoriﬁy, unleas
from ‘the beginning, we give it competence in queztions
on which we are alil truly agreed and on freedoms wiich
appear to us fundamental, ‘

gf. Para. 5(a) above

Cf. Pars. 5{a) above.. HMr, Philip's second Amendment
related to Article 2 (11), which corresponded. to The.
present Article 2 of the First FProtocol. :
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Prom paragraph 11 there scems to be a confusion
Bitween freedoms and fundamental rights on the one hand
and on the other what I would call derived rights,
which are the means of achieving freedoms and funda-
mental rights. Tt seems to me that we cannot include
these derived rights in the competence of the-Court.’

T am spesking of the right to own property and the
right to educate children. :

As regards the rights to own property, I have
submitted an Amendment affirming what I think to be the
true right to ‘own individual property, conceived as a.
fundamental Human Right. It iz the right for each one
of us to own as property for the owner's personal use -
truly the projection of his person -~ these belongings
which are tied to his being. .

‘ ,i am speaking of hié furniture ' and of the house in
which he lives which cannot be attacked except by
expropriation procedure for purposes of public use.

Once you leave possession of the goeods of personal
use, 2nd that you deal with the goods .of production,
it is only possible 1o afifirm one fundamental right:
that of every man and especially of every worker %o be
placed by his standard of living and by his working _
conditions, in a milieu which will assure him the Iree
development of his individual personality.

From this point of view, all economic and socilal
régimes should not be considered =s ends in themselves,
but ag a means of creating the most favourable circum-
stances for the development of human personality.

dhen, as Socialists and Liberals, we discuss the
matter of ownershivn of the means of production, our
Tiberal friends never say that there is a sacred right
to ovm property to which you must defer; but they claim
that the system of private enterprise and the free
fixing of prices in a free market create the most
fuvourable conditions for the development of productivity,
and consequently the raising of the standard of living
for the whole population. :

When we discﬁss§'it ig in order to discover whatb
we think to be the technical means of ensuring the
best development of all freedoms and of all personslities,

o/
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dhen the ownership of the means of industrial pro-—
ducticn is defended, it is as a social funetion, as an
instrument. No-one claims it to be a saered fundamental
right. ‘

This being the case, the only declaration that w
could make on this point, if we want to guarantee the
right to own property, would concern the ownership of
personal effects. Je must not go further and endow our
Court with coppetence to protect a right to own property,
even in the terms adopted by the United Nations Orgznisa-
tion. That is %o say, competence to cover not only
individual but also collective ownership; where the
Court be left to decide if, in certain cases, property
should be individuasl or coilective; and where protests
could be sent to the Court against such and such a change
in legislation in the field of property, affecting this
or that type of enterprise; all this without making
provision elsewhere for the social rights of the workers.

Phis would be a very grave error on our part, which.
would certainly alienate the mass of the workers. I
think that this must be avoided....." )

(7P, II, pp. 72 and T4; ox Rep.,1949,IV,pp.1198 & 1200)

(£) M. Wally (United Zingdom)

fi

s a3 8 @

I want tc confine my remarks to the point aboud
property. Tt all depends what sort 'of property is
mesnt and what is done about it. For instance, 1t may
be argued that a man has a right to a flat. I sgree
within limite, but there is no country in Burope which,
over the past half century, has not had to pay 1its toll,
mndeserved znd unearned, to Jandowners in order to
develop at all. Is that the sort of property ownership
whoge rights we want to guarantee?

e heard a speech today from my friend Mr. Seymour
Cocks. Ag a boy, I had the honour of living in the areca
which he represents in the British Farliament, and ny
father snd a large number of others, who were comrades
with him in this struggle, worked in the pits.

Secguse they fought for the things in which they
believed, it became necessary for the coal owners 1O
dea} with them.

/-
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7 The result was that throughout the ceal fields of
.the Midlands a "black 1lisgt" was circulated of the miners
“who were not to be employed, because they had the courage

to gtend against the coal owners. The owners said:

- 'Have we not the right to do what we like with our own
proverty? Cammot we have the people we like and dis-
pense with the people we diglike?' Is that the sort
‘of property ownership we want to guarantee? In the
division I represent in Parliament, because of the
operation of certain vnemployment codes, nefore pecple.
‘could. get sufficient to live on they were forced, by
the existing bureaucracy, 'to sell the property they. had
before they could claim on the State. '

. Je do not like political disagreements here, and

as a congsequence we are becoming rather mealy-mouthed.

I believe it is a good thing that we should have honest
_political convictions, -and that they should be clearly
and gpecifically expressed. The basis of Zurope's
fight for survival is a struggle for the subordination
of private property to the needs of the community. In
Germany today, where a large nart of Hurcpe has pro-
claimed that a sensible Government, which will respect
private property, has been elected, we are . playing with
dynamite. e are now seeing in Germany the develop-
ment of private property or the one hand and degradation,
migery and unemployment on the other. Burope will pay
in tears for the fact that in Germany there is being:
regstored a system in which private'property and private
profit are triumphant and Human Rights are not restored.

There is an old Socialist phrase which my father
taught me: 'He who owns the means by which I 1live owns
my Life'. That is very true, and when we in a doccu-
ment such as thie are talking of defending the rights
of property we should be far better advised to pay
more respect to the libérties of the little people who -
do not own DHroperty. The majority of the Committee
have, unfortunately, decided  to Accept this. n wny
opinion they made a bad mistake. ‘ :

Part of this document is good, but I say this 10
the Assembly that it would be a bad -thing if at this
gtage, and at thisg time, it appeared that we in Furope,

Cand we in this Consultative Assembly, had referred to
property and had used the right of average man to have
iittle possessions of hisg own in order to defend a

- property structure in which a tiny handful of peovnle
own the means by which millions of others live.

/.
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My final sentence 1s this. Colleagues of The
Asgembly, Europe'ls survival depends upon the existence
of our creed - the creed of libertarian and democratlc
Socialism. If you refuse to accept that creed then
Buropean civilisation is doomed. | This pitiful Iittle
point about the protection of property is a sign to some
of us, at any rate, that there are far too many people
in this Assembly who are living in the 19th century, and
who have net faced up to the real battle which Buzrope
now wages against its totalitarian enemies’. ' )
(TP,IL,pp.76,78 and 80; or Rep.,1949,1IV,pp. 1200 & 12072)

(g) M, Elmgren (Sweden):

"My, President, I have asked for permissicn to
speak- in order to make a few observations on this special
point, whieh seems- to he one of +the most important and
mast serious questions on this really very excellent
Report of M. Teitgen. :

“What you are going to do when you retain this right
to own preperty as the only economic: right, solemmly
deseribed in our list of Human Rights, is to create
difficulties and to cause trouble in several countries
for our work in the future, and for the development of

the Council of Europe. Ordinary men and women in our
countries will refuse to loock at this problew from any
philosophical point of view. - They will only say: ‘'ior

me the right to work and the right to a standard of
1jving adeguate for the health and well-being of wyself
and my family, are gulte as fundamental and essential as
the right To own property.’ They will further say:
'you have talken the United Wations' 1list of Muman Rights,
but you hsve displaced the balance between the econonic
and soeial rights in that ilist'. This will raise an
opposition against the Council of Burcpe in a vVery

. ynhappy and inm a very unnecessary way.

T therefore submit that the suggestion made by
tord Layton to leave out paragraphs 10, 11 and 12
should be supported.’

(TP,I1,p.80; ox Rep.,1949,1V,pp.1202 and 1204)

/.
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(h} M. Pernot (Feance) {(Transiation):

it

There now remaing the question of property.

T fully understand the different noints made by the
speakers whom we have heard. But it seems to me that
there is quite a simple method of combining all these
pointg; and that is to adopt M. Suvndt's Amendment(1).

Far M. Sundt bases himself on the second part of
Article 17 of the Universal Declaration, which forbids
any arbitrary sequestration f property.

T should imagine that on this peint we are all
agreed, .and I think that just naw M. Phiqip really
1imited the right to ewn preperty in a peculiar way, in
seeming to say that it could only (2) extend to clothing
and ladging, In this case, will the peasant, whotcul-
tivates his eown land for himself and hig family, be able
to preteet his right to owa property?

But let us leave all that aside.

What is eertain is that the Committee hag never for
a single instant thought of trying to prohibit perfectly
legitimate limitations of the right to own properiy.
What 1t has wished - and M. Sundt has expressed it very
well -~ is to prevent expropriation.

In concliusion, I should like to ask what will be
the impression in Furope if tonight, on the radio, and
tomorrow in the press, it is learnt that the Strasbourg
hAssembly, receiving from its Committee & Froposal to
protect the right to om property, had replied in the
negative. .

Before voting on the matter, I do beg of vou to coi-
sider its.possible repercussions. The eyes of the
whole of Eurepe are fixed on us. Do-not let us delude
them by an imprudent vote.”

v (TP,II,pp.82 and 84; or Rep.,1949,IV,p.1204)

(i) M. Bdberg (Sweden)

"I wish to suppert everything that Lord Iayton has

caid. T have maintained, snd still maintain, that this
Charter of Human Rights should include only a few,
e e eare et /.

(1) C¢f. para. 5(b) above -
(2} The word "only" does nel appeax in the French text.
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but really fundamental peints, so clearly defined that
there can be no doubt as %o theiy Mesnhlnir ..

Nevertheless, some of the points still remain %o
be formulated in general terms, with a specilal reference
- to paragraph 12. This paragraph is one which needs
the greatest attention, because it does not correspond
with any stipulation guarantecing social security.
~ Thus, as I have said before, the whole Charter will Dbe
deprived of its balance. i '

T should like to a2dd at once that I, myself, am
not very anxious to vote into the Charter a parazraph
on soeial security. It iz for a social committee, not
a2 court, to work for social justice ard soclal gecurity.
Up to now it has been, in most cases, impossibdle to
define the meaning of social security. It is difiicultd
to give a generally accepted definition of social security,
and this applies to an even greater degree to the right
+to own property. After all, T suppcse that it is not
against pickpockets that we want to protect private
citizens.  The intention is to protect them against
what Mr. Becles in an earlier Debate cailled 'the liong
fingers of the State meddling in the economic life'.

So we have to face the fact that there are very
different opinions regarding the limite to the right
to own property. Those oplnlons vary to the extent
that the right to retain property is regarded by many
people ag the right to administer common nroperty.
ihen, and under what conditions, should people have the
right to appeal to an international Court? In Sweden,
the main part of the railways has for a long time been
cwned ‘by the State, and the State 1s now nationalising
the remainder of the private railways. The British
mining companies have been nationalised, and the same
thing is to happen to the sieel indusiry. In such cases,
wheri there is a question of expropriation by legal force,
should the parties concerred be able to go to the
international Court for it to decide what is reasonable
compensation and what is net? ‘ '

In seversl countries the guestion has been digcussed
as to how far the taxation of property should go. I
suppose Mr. Dalton for instance, has engaged in many
discusgions of that kind. What is regarded by some
groups as legal taxation is regarded in other groups as
confiscation, YWho can say what-is legal taxation and
vhat is confiscation?

: .
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My intention is to indicate that if it is not
possible for men to secure a generally aceepted defini-
tion cf the right of property; if such a definition
cannot be made, then this point is nething but pure
nonsense: and if that is so it cann#t be reiarded as
enything but a formuls for political actisn.. T thinlk
it would be in the highest degree unfortunate if the
majority of this Assembly were teo insist on a formula

.which did net mean anything real, which esnnet mean
anything real, but which must be regarced as a nolitical
attitude. It would badly serve the task which has
brought us together, and it would net sirengthen the

"position &f this Couneil but would weaken it.

It has been said in earlier Debates that we ought
to have the Labour lMavements in the various countries
wvith us, I hope that those declarations have been’
sincerely meant. They are in any case true, fe in.
this roem #annot do much by our own pAwexr. If we are
to be successful in our task tc unite Turope we must
have public opinion hehind us. We must hdve the labour
masses with us.

But here is the guestion which is embarrzssing me:
which motive is the sirongest for the majerity, the wish
to anchox the Council of Zurope in the broades{ possibdle
public opinion or the desire to make a political demorn~—
" gtration® Fersonally, I believe that the work for .a
united Burope must be made a matter of urgency for all
ordinary men and women in all our countries. I thore-
fore fervently say to my colleagues: please don't
repulse them.,” .
(TP,IT,pp.84, '86 and 88; or Rep.,1949,IV,pp.1204 & .1206)

(3} Mr, MacIntee (Ireland) ‘

It anpears to me that the basis of Loxd Layton's
argument is compleiely fallacious. He has assumed
that the task given to us was to make a list of the
poiitical righfs, and only of the poiitical rights,
wiich a human being should enjoy. On the. contrary, we
were asked to make 2 much more extensive list, The
task given to us by the Committee of Ministers was to
make a tist of the rights which 2 man as a human being
ought naturally t- enjoy.

Tord Layton hag asked for the deletlion of para-
sraphs 10, 11 and 12 on'the ground that the laws re-
lating to them are not the same everywhere. Je admit
that, and for that reason the Committee included in its
Report Article 4, which provides that these rights are
to0 be subject to this reservation: that the States

o
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,eignatory to the Convention 'shall be entitled to estab-
1igh the rules by which the guaranteed rights and free-
doms shall be organised and protected within its territory'.

T we were bto apply the principle upon which Lord |
Layton proceeds I suggest that we should have a very short
1list Tbecsuse we could, en. the ground that these rights
are not enjoyed in the same way and to the same extent
everywhere, proceed by deleting paragraph 1, ana then
proceed to delete every other paragraph dowm to paragraph

@, and then delete paragraphs 10, 11 and 12. ie need no
list =zt 31l if the principle of Lord tayton is to be
spplied....”

(1F.11,p.88; or Rev., 1949,I7,pp,1206 and 1208)

(x) Mr. Sweetman (Ireland):

"Hven bthough I disagree violently with my nelghoour,
Wr. Nally, about the deletion of paragraph 12, % should
not take up the time of the Assembly, when we are SC PUsSy;
by speaking about the paragraph were it not for the fact
that there is invelved in these three Amendments a much
bigger principle...." (1}

(0%,I1,p.90; or Rep.,1949,IV,p.1208)

(1) ﬂL_ggxggﬁg (France) (Translation):

67 shall vote .in favour of paragraphs 10,11 and 12
of the Report, which deal with the defence of the home,
with the right of parents over the souls of their
children snd the right to own property, as it has been
defined by the Charter of Humen Rights of the United
Nations Crganisation. T

The Assembly has before it three Amendments, of which
one, that of Lord Layton and some of our Socialist col-
leacues, asks us purely and simply to delete these three
paragraphs. If these three paragraphs had not been in-
serted by the Committee, this would in iteself have been
a regretitable decision, which would have had far-reaching
regults. But that is not the case. ‘e have a text.
before us.” .Je 'must decide whether we zre going de-
liberately to delete the very modest provision, which
deale with the right to own property, from the Declaration
dealing with Huhan Rights and the rights of the citi%en.
of o

(1) The rest of Mr. Sweetman's speech dealt with the so-
called "family"® rights referred to in Articie 2 (10)
and (41) of the draft Recommendation (cf. the present
Articles 12 of the Convention and 2 of the First
Protocol). - :

24
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+hat about it? For years we have watched the

dramatic spectacle of millions and millions of refugees
being chased from their homes and being told: 'you
will have two hours in whiéh to collect your belongings
and go'. In this natter of arbitrary sequestration -
for it is nothing else: these are the terms which the
United Natione has used in its Declaration of Human

- Rights - we would unot be able even in the futurs, ag in
the recent past or at the present time, to malke a single
word of protest. '

Indeed, we are told thst we shall make a bad
impression on the world if we issue a condemnation of
the arbitrary spoliation of citizens. I confess that
I do no% understand why.

There is also the Amendment of my friend and col-
league, M. André Philip (1) . It is the Amendment
wiich I favour the meosi, because it is the most frank,
Yr. Philip hasg said to us: 'for myself, I e2m & Socialisdt,
2nd as a Socialist I am in favour &f Karl Marx; and
some time ago Karl Marx declared that private property
counted for nothing and that the means &f producing
goods must be soclalised’'.

Thus, as M, Georges Pernot sald sarlier, we are
only left with clothing - 'linen and bodily effects!?
ag lawyers would say -~ and then furniture. As rezazrds
+the home, you have been very imprudent toc, because
immediately Mr. Wally said to you: ‘'will you perhans
become a protector of . the property owners?!

dhat then is 1eft? Weither the field of the
peasant, ner the workshop of the crafteman, nor the
shop of the most humble shop holder. Allow me Tto say
that most of vour electors do not understand Sociallsm
as you do, put you are a doctrinaire and in docgirine
you are invincible.

#e have been told tha® we are golng to place this
Agsenmbly in a tervible position as ragards public opinion.
Vay I be ellowed to recall. that the cther day . fuy
liollet warned us that in this Assembly there are
twenty-five Socialists. That is very creditable, but

] s

o/‘-

Nt L A LN G R A R T T T~ W

(1) Cf. para. 5(a) above.
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it is not even a simple majority. He mizht have added,
moreovey, that since we have been elected DY the:
Assemblies from which we have come -~ direectly in the

case of us French, or indirectly in the case of our

- English friends - there has been a ‘certzin development

in public cpirion, and this development, in spite of the
sometimes catastrophic decline caused Dby Communist votes;
has not had the éffect of inereasing Socialist votles.

T+ 4s stetistics waich talk -and I should not like to add
the slightest interpretation to them. '

Tet it not be said that the Buropean Assembly has
the duty to delete these three paragraphs sf the Declara-
tion of Humen Rights. That, I can assure yau, would
appear, not only in Admerica but throughout the whole
world, as a scandalous act. )

Tet it not be said that we shall dishonour ourselves
if we do not carry out this operation, whieh I think is
more appropriate to internal pojitics than to the over-
riding interests of Burope, which 1t is our duty to
defend.”

(7P, 1I,pp.92 and 94; or Rep.,1949,IV,pp.1206 and 1240)

(m) M. Serrarens (Netherlands) (Translation)f

{5

T do not undersiand why M. FPhilip has presented
his Amendment to Article 12 (1).

. I do not think that he wishes to appeal to the
Socizlists of the Assembly, since in reality his aim,
1ike ours. is to estzblish a Convention which will be
adopted by a two-thirds majority. If, by chance, The
Amendment should be adopted by a2 simple majority, I

am fully aware that the Convention vould not obtain
the votes of two-thirds of the members present. Let
us not introduce, by the .side door, principles which
ecsnnot enter by the front door of the Declzration,
lest there should Ye a misuaderstanding, because this
so often happens in discussions on property.. 1in my
opinion, there is no absolute right to property; this
right is always burdened by a social mortgage.

/.

(1)

Cf. para. 5(a) above.
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Tet us not enter into a Jong discussion on this
noint, since our time is limited, but if we speak of
property, we must. ratify the principles accepted some
months azo by our Ststes at the United Nations Assembly
in Paris. ' .

Thig raizes the guestion of how we are going to
make a statement, i1f we have to do so. .

I should 1like to hear the opinion of the Rapporteur
of the Committee on M. Sundt's 4mendment (1), which is
certainly an interesting one. ' :

On the other hand, I think that the Committee was
ise not to ineclude in the Declaration the right to
" work, the right to rest and the right to a reasonable
standard of living. i -

T naturally support these principles whole--
heartedly, but we must decide whether they can be intro-
duced into & Convention, and whether we ean really super-
vigse their arvplication by an international declaration.

I hgve my doubts on this subject and I-think it would

be simpler and wiser to limit the list %o points which

coulé be.dealt with by a European Court. e must not

deviate from the list submitted by the Committee, but

T ilook forward to hearing the opinion of the Raoporteur

on the question, as it -appears in the light of IM. sundt's

Amendment™. '
(TP,II.p.96; or Rep., 194991V9p.1212)

(n) M. Callias (Greece) (Transiation):
/ .

“T am certainly not a-supporter of confiscation or

of arbitrary deprivation of property, but I would remind
. you that the list in Article 2 does not constitute a
maximum, but only a minimum. Zvery counitry may
cuzrantee other rights. I continue to think, for
psychological and social reasons, -that we must notb,
among a2ll the economic rights, protect only snd
egpecially the right to own property, that is to
the right of %the well-fto-do, before egtablishing
complete list with a view to guaranteeing at the s=ame
time the rights of those who possess only their
capacity and their will to work'. v
: (12,II,p.98; or Rep.,1949,IV,p.1212)
) ) , _

' . | /e
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(1) Gf. para. 5(b) above.

-



——— = -

CDE (76) 36 - 25 -

(o) M. Dominedo (Italy) (Translation):

%7 gould accept Lord Layton's Froposal with regard to
Article 12 (1}, but in my opinion a considerable diffi-
culty arises from the fact that Lord Layton explained his
Troposal by saying that in his view Article 2 should inh-
ciude only the rizhts of political democracy and not the
rights relatingz to economic democracy. Dven though ou
century will, I +hink, be distinguished by the passage of
democracy from the political to the economic field, it
must be sdded that, according to Lord Layton's Amendment
iteelf, there are, in Article 2, rights dealing speci-
fically with economic democracy; namely those which in
Toint 9 deal with freedom to unite in trade unions and
freedom to work. ‘ ' .

If we want to be logical with ourselves, it is

‘necessary to zdopt ome or other of these two solutions.

If we wish to include only those rights relating to
political democracy, I do not understand how we can talk
of +those relating to freedom to unite in trade unions
and freedom to work (2).

If we adopt a text covering eccnomic democracy,
I do not understand either how we can talk of freedocam
to work and freedem to unite in trade unions and not talk
of the right to ocwn property. I speak naturailly of the
right which results in an extension of human pérsonality,
due o every man-ané every worker, that is, of property

whiech shail at the same time be at the service of the

community.
On this point, I should like %o .propose-a differents

wording of Article 12 (1), such as: “‘the right to own

property recognised in its social function ete.', with

4 mention of the Article from the United Nations Statute.

That is what we want to consider. o

Thanks tc these considerations, I think thal we can
reach a solubtion which, far from dividing us, will mark
our agreement on this very delicate point, and will enable
ug to reach the aim desired by the majerity, in concord
and solidarity™. _ )

(TP, IT,p.98; or Rep., 1949,IV,pp.1212 and 1214 ).

'/ﬂ

N

[N
L

. He really meant Article 2 (12)
Article 2 (9) of the Draft Recommendation was woxded
as follows: "PFreedom to unite in trade unions, 'in
mecordance with vparagraph 4 of Article 23 of the
United Nations Declaration®.

i
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(p) M. Cingolani (Italy)} (Translation):

i T s

#ith rezard to the right to ewn property, my friends
and I think that any limitations in the interest of the
community can be approved and even permitted, but onily
if they are in line with these prineiples and in conformity
with the constituticn voted in our country. Je think
that the right to own property, inelvwding not only gsoods
for personal use, but the products of thrift, and -the
right %o ewn a hereditary family property, are an integral
part of the rights of human persenality and mus®t be con-

Tirmed in our Declaration.

5.
Iin this spirit, I shall vote in faveur of paragravhs
10 and 11 (1) of Artiecle 2 of Section 1, and as regards
naragraph 12, I shall vote for M, Sundt's Amendment®(2).
(7P ,IT,pp.100 and 102; ..or Rep.,1949,IV,p.1214)

(q) M, De Valera (Ireland):

iThe Proposal to delete these paragraphs, eoming
from Lord Laytvon, has surprised me very much, The ,
fgsembly would not be in the same positien, if it rejected,
these thres Recommendations, as it would have been 1f
those Recommendations had net been presented to us at all,
The first case would be a gin of omission, but in this
case, if we, having these paragraphs in front of us,
deliberately decide to exclude them, then what we should
be doing would be very much more serious, and 1t would be
so regarded by our respective pecples in every couwntry.

cieeaees (3)

Leg human beings, there is the individual gapect and
the social aspect of our existence. e do not exist
gimply as isolated beings: we exist in soclety, and any
rational approach to our relations one with another must
certainly bear that in mind.” WNobody will say that we
have an absolube right to use ocur rights in any manner
we will, irrespective of other members of the community.
There ig such a thing as the demands of socilal justice, and
there is such & thing as the common good. y

Al

-
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These paragraphs corresponded %o the present Articles 12

of +the Convention and 2 of the First Protocol.

Cf. para. 5(b) above.

Here, Mr. De Valera spoke of the righte set forth in -
Article 2 (10) and (41) of the draft Recommendation
(cf. the present Articles 12 of the Convention and

2 of the First Protocol).
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Those of us who hold that we have individual
rights with which the State may not interfere, and
with which public authoxity may not interfere, would
be the First to admit that we have duties one to
another, and that we have dutles to the community as
a whole. The menner in which we use and exercige
our rights is something upon which we can settle some
of the differences which exist between those o
avproach this matter from different points of view.

‘ T listened to Mr. fally today, speaking of the
- conditions of half a century or a third of a century
ago."

Wr, Nally (United Tingdom):

"ot so many years ago".

Mr. De Valera (Iveland):

"Tf the owners of property misused their rights,
it wzs within the power of the State to see that they
did not abuse those rights. T would say o Mr. Hally
-nd his friends that the pfogress that has been made
in ending tyrannies of that sort has been made along

he lines of insistence on social justice.

Coming to the guesticn of the right to own pro-.
perty, T believe that it is a fundamental right neces-
gary for the full development of the human belng that
he ghould have the right to ovwm property.

it the same time, I say - and I think that 1% 1s
5 view well based upon the best thinking of the best
minds this world hasg known - that while you may own
something, that does not give you the right %o use 1%
a2s you please, to the detriment of other people. I
nay be given the legal risht, for instance, o carry

. & pistol, but that does not give me the right to

use it to shoot down some neighbours with whom I may
not agree.

/.
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The differecnce between. the ovnership of something
and the use that is made of it is vital if we are to hsve
any agreement on matters of this kind. Those of us who
claim that the right to own property is fundamwental, admit,
and readily admit, that there are the demands of sacial
justice which must be met, and that it is the rigat of +%he
State %o see that Justice is done, and %o regulate, in the
interests of the common good, the way in which individuals
who own property use that properiy.

Tt is rather unfortunate that our debates here on
matters of this sort have to DPe conducted uwnder the
pressure of time. L belleve that frank talk and Lrank
debates on some of these guestions would ensble us to

see much more clearly how much we have in Ccommonl.

T would say, myself, that if we delete these para-
graphs we are turning our backs on the philosophy which
has given us the heritage of which we are so proud, and
which has given us this Iurepean ¢ivilisatien which we
have come here together to defend,"

(TP,IL,pp.102 and 104; ox Rep.,1949,IV,pp.12%% and

- 121¢)

~

(r) Mr, Crosbie (Ireland):

*I hope to be brief, but in the tradition of
Farliaments, I am afraid that I shall be rude - oI,
sha1l I say, I shall be frank,

I regard M. Philip's proposed Amehdment(l)to the
paragraph dealing with the ownership of property as,
auite frankly, the thin end of the Moscow wedge.

That is really all that I wish to say. I think that
it would be definitely contrary to The interests of
this Agsenmbly, and of the Council of Europe, if such
an Amendment were to be carried.

© U Although I wish to be brief, 1 should like to add
this, 4 few days ago, Mr. President, you ruled me
out of Order on a discussion of the empty seats of
this Assembly. T would point out to my colleazues-
¥. Philip and Mr. Nally that there 1s this great
danger. If they push this Amendment to a vote in

e

e

(1) Cf. para 5(z) above.
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nations.of different parties are not in entire agreement.
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thig Assembly, and ii thiy were to carry theb vove an
push this Amendment to its logical conclusion, the :
time this Assembly meets ithere would be many empty
T want to point that out, particularly to ny collen
M. Philip. - ‘

"
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T therefore amsk M. FPhilip %o take a little moxe
of a conservative attitude on this question of private
nroperty. His Amendment, If carried to 1its loglcal
conclusion, means that a man whe works all his iife, who
makes a certain amcunt of money and buys a housg, is
entitled to enjoy the privileges of that house but is

not .entitled to dispose of it.  In other words, he

becomes & lease of the State -~ the first principle-of

Moscow. I therefore seriously appeal to thig asgenmbly

completély to reject that policy. I think it would be

2 great tragedy indeed if this Asgenbly at its first

meeting were to fall for what we eall in English this

kind of fellow-traveliler policy™. ' '
(TT,II,pp.104 and 106;. or Hed., 1949,IV,pp.1216 & 1218).

(¢} M. Lapie (Frenee) (Transiatien):

e -~

WMr. President, when I asked you garlier for pcr-
nission to speak, I simply wished %o express my opinion, .
But I think, since I believe I am one of the last speakers
n the 1list, that my task will obe more complicated.

f wi1l therefore aslk you for permission to review the
subject a little. - ‘

“here are wo¢ now? e are here face to face with
one of the greatest and most important of the creat.ons
which 'this Council ig in process of fashioning. Tor
the first\ time in the history of the world we are cstab- -
lishing an Internationsl Court of Justice - a jretector
of rights - which may be avoroached by individuale.

"Consequently, it 1s necessary to determine the
jurisdiction of this Court and to define 1its wights. {

-

« 1

Twelve of these have been suggested to us. The
length ané the importance of this debate show that, on
these twelve points, all the delegates of different

_ T am well aware that on the nine first of these
there was no discussion. Consequently, these righits
might be considered to be established in the opinicn of
a1l the members of the Assembly; but there is gonme
hesitation on the last three.

2
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12 e vsxe wurely lozieal and conmsistent with cur-
selves, wt would say: let us leave these three asice;
et us, as Lord Layton asks us, not talk about them and
not discusz them, not show the whole of Burope and the
other countries who are wastching us that we have debates
onn what ¥. Faul Revnaud so aptly summarised as: the
right to a home, the right to education, and the right
%o ovn property. . ' | ~

‘In other words, we should accept the nine first
woints and leave the three final ones %o be exanined by
another Session.

But it heppens that these 1ast three are among
the essential rights,....(1) : '

The right to own praperty?

In accordance with Article 17 of the United Wations
Declaration, what do we want? .

It is the guarantes against arhltrary action®.

M. Reynzmd (France) (Transiation):
“véry good”,
M. Lepie (France) (Translation):

iind what is arbitrary action? T am sorry to say
that we have sometimes, in our Prénch Hational Assembly,
heard M. Paul Reynaud declare that certain decisions or.
~certain majorities were arbitrary, although they were
derived from a law.

+ is inadmissible, that in a democratic State
with free e ecétions, the law should be said to be
srkitrary. 14 is exactly the oppogite.

\ -~
_ Consequently, when speaking of the right to owm
opoperty, it must be clearly indicated that it is
arbitrary action against proverty which is forbidden by
the Internstional Court....(2) <

/!
e

(1) Here, M, Lapie spoke of the. right set forth in Article 2

' (10} of the draft Recommendation (cf. the present Article
12 of the Convention). ‘

(2} Here, Vr. Lapie spoke of the right set forth in article 2
(11) of the draft Recommendation (cf. the present article
2 of the First Protocol).
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Have all possible efforts of conciliation been made
on these three polnts, and especially on the last two?

I am well aware that much work has already peen

done within the. Committee. But iz 1%t not necessary %o
20 back on 1t7 o ask the Committee to mcet once again?

Is not g new effort necessary %o overcome this hesitation
between members of the Assewbly en these three points,

~and %o avoid the reproach beirng made against some of us

that we remained silent for fear of being misunderstood?

This silence rould, at one fell swoop, cause diviglons
in our Assembly, such divisiens that, I say 1t sadly but
firmly, some of us would be obliged unot to vote for the
neport, .rether than accept it under those conditions.”

(TP,I1,pp.106,108 and 110; or Rep,1946,1V,0p.1R18 and 1220)

(t) Mr. Grawley (United Xingdom):

t N

LI I I B B 1

... T submit that those three last paragraphs are
so loosely defined as to be quite incapable of admini-
stration or enforcement by a Buropean Court of Human
Rights. I beg the iAssembly not to pass measures of
this kind which might lead %o all sorts of complications,
of which I have .given only one exampie." |

(TF,II,p.112; o Rep.,1949,1V,p.1222)
(u) M. Akan (Turkey) (Translation):
"I eannot support Lowd Layton's Amendment as regards
varagraph 12 (1). Its deletion would appear Go seneral
opinion to be inconceiveble and shocking because this
right is inciuded in nearly all Declarations of Rights.

It is more & social than an economic right. = e
have ‘talen 1t from the United Wations Declaration. '

’

oo

(1

e R

5

) Cf. para; 5(¢) above.
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Ceitior Gen | oupzort . ohilip's amendment (L.
In the Revort we ourselves have not defined this right;
we have taken it from the United Nations Declaration,
and it cannot be limited. T must say that in natiocnal
legislation, limitations and conditions for the exercise
of this right are well defined; but 1% seems to me that
we cannot here reach & uniform definition, by basing our-
selves on one single doctrine valid for all countries.”

(Tr,II,p.112; or Rep.,1949,IV,p.1222) :

(v) M. Smitt-Ingebretsen (Norway):

W sussest the deletion of paragraphs 11 and 12 at

[ 2 )

this stage, and that they be referred back to the Committes
Tor further consideration between new and the next Session.

I think that course would solve the difficulty which we
are now facing.' -
(7P,II,p.112; or Rep.,1049,1V,p.1222)

{w) Sir Davigd Maxwellerfe(z) (United Kingdom):

_ BT am very glad that M. Smitt-Ingebretsen has made
that suggestion, becsuse I hope tnat the Assembly might
consider it to be a way out of a difficulty which should
not, I hope, be sufficient to destroy the work that we
have done.

May I just state the position at which we have
ayrived?

M. Lapie will forgive me, 1 trust, if I xepeat one
or two of the words which he so convincingly used. In
the Committee we made a list of twelve rights, of which
nine have passed the Assembly without any difficulty,
and with practically no discussion. Trwould remind the
Assembly of the position in which we now are.

ALLl our cowrilec, o ooeeribhbing to the liniversal
Teclaration of Human Rights of the United Wations, have
accepted the principle of all thege rights, including the
three which have caused us so much trouble today.

i

/.

PR—— e eartia

Cf. para. 5(a) above.
Chairman of the Legal Committee.

!
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#e are dealing ~ith another point, however. ve are
dealing with the question as to which of these rights
should be selected to be made enforceable. he diffi-
culty which has arisen, sg I sec it, 1s that verious
Representatives have read into the rights, which have
been selected for enforceabiliity, difficulties which were
not apparent to their Govermments when they supported -
those righte as an expression of principle. That is a
serious matter and is well worthy of our consideration.

- On the one side, those who wish those rights 1o
remain have in mind, in relation to paragraph 10, the
inigquitous Nuremberg decrees on marriage in Germany; in
relation to parasgraph 11, they hdve in mind the toking
of children away from their parents in order to be
trsined in, and bound down to, a dreadful creed; and in
relation to parzgraph 12 they see the withdrawal Irom
large sections of humanity of surroundings which gave
them the right to comfort and enjoyment.

T do not think there is anyone in this Assembly
sliose mind is not filled with and influenced by dreadful
cccurrences such ag these. But we nave to face the
difficulties of all our colleagues, and as I understand
the matier, there are, with regard %o paragraph 1l,
certain political guestions in certain countries which
our collesgues axe afrald might appear to be prejudged,
if the right were expressed in this form. 1 repeat
imight appear to be prejudged', for that is important.
Je are all peoliticians. “e know that a wrong form, a
wrong anpearance, might do great harm when the reallty
heg no wrong whatever in it..

That alsoc applies to the gquestion of the right of
property. Believe me, in putting it in the list, there
ig no arridre pensée with regard to special legislation.
T+ was Pub inm berouse it wee adhered to by the countries
in the United Nations Declaration. But again, the same
Gifficulty presents itself to some peoplec. '

T suggest that what is important is that neithewr
cide should be prejudiced, or should appear to give
away their pesition. Both gideg should preserve ‘the
point of view which they wish to be made clear or, To
put that observation the other way round,; on which they
do not wish to be misrepresented. '

Tn that situation, it seems to me that the first .,
point which is clear is that these rights reguire further

s

I/ -
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definition in order io prevent the misrepresentation
which .is Teared. The way to do this iz, as M. Saltt-
Ingrebretsen hgs just suggested, that we might send
back to the Committee those ris ht@ about which there
has been doubt 28 To wvhether they are Su;liCleﬁtly

clear for emforeeabilltj. The fact that there is doubt

is shown by difference of opinion between us

e have had five weelis in which we have got on

extraordinarily well. In my Committee, it was astounding

nhow singleuminded averyone was in promoting the work of
the Co mittee; mno-one cons 1dered a party or individual
position. - I hope that the fruits of that will not be
thrown away. I suggest, therefore, that we might send
these rights, about which doubt has arisen,; back Lo the
Committee for re-study and, if those doubts can he re-
solved, eventual restatement by the Committeec on Yegal
and, Adninistrative Cuestions in our next Session; but
that in the meantime. on that basis, and having by That
g means preserved our personal positions; we accept and
"~ proceed, in connsction with the nine rights on which
there is no doult, to get this document formulated.

Tin that way we are not prejudicing but preserving the
position in regard to which there has been difficully,
If my friends who apuroach these matters from
either of two ways would go so far as to make unsnimous
the sending back of these rights for re-study, then I

think it would be clear to the world that neither my

. friend M. Paul Reynaud on the one side, nor my friend,
1, André Fhilip on the other, have prejudiced their
respective positions in any way.

It seems to me that the real trouble has arisen
on the rights contained in paragraphs 11 and 12. .
Loxd Lajton mentioned parazraph 10, and perhaps e couid
: tell us whether he feeis 50 stronaly about that one,
becauze there has been practically no, discussion on it.

If he congiders it necessary, that would alsc he lpcluoed

in my FProposal.

/!

S

T T T T T AT R e e

(1) Article 2 (10) (Cf. the present Article 12 of the
Convention) was, in fact, adopted by the Assembly = few
menents later.

(TP,IT,F.132, qr‘Rep.,19499IV9p.1232).
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o (1)

I wish to say a few words about paragraph ©

I reecognise the arwument and the logical force - which
is what we would expect —~ of M. Dominedo with regard to
rade unions. I would gsk him not to disturb that

Fropogal, because every btotalitarian attack has begun
in i%ts earliest stage by attacking the right of com- .
bination in the s¢001a7 form of trade unions. T weould
therefore ask my friend, M. Dominedc, not to disturb

- paragraph 9, of which M. Lapie spoke. I would specially

aslk M. Dominedo %o agree to that paragraph remaining,
although I appreciate his motive.

I hope that we can find this vie media. I have
no desire to prejudice the positions or attitudes of
one side or the other. The only desire that animates
me is that a great task to which concrete fulfilment

‘can Jbe given, in a few hours I believe, should nct be

lost on a dAifficulty which Representatives never explored
in Committee to the extent to which it has been exvlored
here, It is a difficulty wtich is really outgside the
mein current of our task.

I hope, Mr. President, that neither you nox the

Assembly will take 1t amiss that T have trespasgsed on

your time. I only hopé that you will logk favourably
on a proposition which comes straight from our heart."
KTP,II,pn 114, 116 and 118; or Ren.,1949, IV, pp,1222 and 1224)

AR

'The President (Translation):

1

T understand that the Chairman of the Commitiee
propoqes to refer paragraphs 10, 11 and 12 to the Commitieeg
for examination, but this does not prevent us from con-
tinuving the study of the other points of the Rejort and
finaglly voting on the whole Repert. :

I call upon Mr, daclntee.”
jTPQII;p.118; or Rep., 1949,IV,p.1224)

(x) Mr. MacBEntee (Ireland):

"Ag a result of the zdmiration which I have fox
Sir David Maxwell-Fyfe, I could be persuaded to do

almost anything. I am fully aware of the. great tact

and careful courtesy with which he has discharged a

most difficult task. I ask the Assembly to remembor
'/'.

Cf. p.25, footneote 2, above.

e m———— — a e .-
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thet what we are now being asked to do is to accept
Lord fayton's imendment (1). I, for one, cannot .
accept it.....(2)" '

(7¢,IT,p.118; or Rep.,1949,IV,p.1224)

(y) Mr. Foster (United Kinggom):

“Surely, the difficulty here is one of enforcement.
In the United Nations Declaration, all the Governments
subscribed to the enuncistion of these rights. The
Socizlist Government of DEngland, the present Govermment
of Ireland, and Governments who have pérhaps different
views about those points which have arisen today,
subscribed to this principle. I ask the Assembly to .
bear in mind that-the Government to which Mr. Ungoed-
Thomas, Mr. Nally snd Mr. Crawley belong subscribed to
tiiis principle. That is a very important fact.

However, it has appeared in the Assembly today that
different views are held as to the enforcement of these
rizhts. Surely, it is a reasonable Proposal that
paragraphs 11 and 12 - and, if Lord Iayton wishes it,
paragraph 10 - should be sent back to the Committee for
study.and for the formulation of those rights in the
light of their enforcement. If that is .decided,
nobvody will have prejudiced his point of view, because
zlready thése rights have been subscribed to by the
nations wiich subscribed to the Declaration of the
United Nztions.

I gesure Mr. MacEntee that it does not involve
sccepting Lord Tayton's amendment (1) in fote.  His
Amendment, as I understood it, was to delete these
raragraphs. T+ is now proposed, as a compromise, that
they should be restated in the light of their enforce-
ment.? .
(TP,II,p.120; oxr Rep.,1949,IV,p.1226)

4

o/

(1)

e

0f. pars. 5(c) above.

(2} Here, Mr. ¥acBEntee spoke of the rights set forth

in Article 2-(10) and (11) of the draft Recommendation
(cf. the present Articles 12 of the Convention and
2 of the Tirst Protocol).



(z) Lord Layton (United Xingdom)

Bt

a9 & & 0 & - ¥

This is pursly = question of enforcement. It is
nurely a guestion of what rizhts the nations Hje
prepared forthwith to submit to the judgment gf

- Court. Tf the movers of the Amendinents relating to
these three paragraphs will accept. the. suggestion,
I am prepared to accept it, but I think that 1%t should
apply to parsgraphs 10, 11 and 12,1 )
(TP,IT,p.120; or Rep.,1945,1V,p,1226)

(aa) M. Reynaud (France) (Translation):

Wi. Lapie earlier pointed sut to the Assembly that
the difficulty of sending these three last paragranhs
of Article 2 to the Committee is that these paragraphs
are the mast impsartant, which is obvious. = |
, If it is = question of referring these paregraphs
to the Committee in order that, this evening during the
night Sitting, a new text should ke submitted to us,
that is excellent. But if it is a question of
referenee to the next Session of the Assembly, I think
that no-one here will have any illusions about i+.

For public opinion, this would mean their final dis-
appearance and g breach, on some majer points, with the
United Wations in respect of the Charter of Human
Rights, :

I point out to the Assembly the extreme diffi-
culty of this position. ' |

If in fszct we reéfer the matter to the Committee
because there is Aifficulty between ug, if we have
not the courage to meet and overcome our difficulties,
vhere is our Assembly going to end?

Courage is the first gquality of a politiciam.
T think that we must have courage to take a decision.

Tf it is necessary, let us have new FProposals
tonight, and we will vote on them, but it wouid be
imposgible for my friends and I to take. the responsi-
bility of accepting a pure and simple suppression of
three guestions as important as these. " . i

(0P,IT,pp-120 and 1223 or Rep.,1945,IV,p. 1226,

/

of .
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(bb) M. lepiec (France) (Translation):

“Since M. Faul Reynaud has honoured me by guoting
ine, I should like to remind him that I d4id not use the
expression 'important' for these three rights, but
rather the phrase 'essentiall®.

1. Reynaud (France) (Translation)s

iThat is beitter still®.

M, Lapie (Franee) (Translation):
"I+ is better still because it touches the essential
fibres of humanity. But that does not mean that they
are the most importaent from the point of view of the
reform of humanity itself. C

Having settled this point hetween ourselves, I

" would add thet I wondered earlier whether this Assewmbly

could not, either itself or through the intermedisry of

its Committee, make one more effort at conciliation...(1):

I would add that, in my opinion, I did not think
that /the Committee/ could meet as late as next year.
T thought that it could meet, if the Assembly so decided;
today.or tonight.

Moreover, I had indicated, as regards paragraph iz,
the need to stress the arbitrary aspects of a megsure
taken agsinst property, and that the passing of =z law
by the majority of a freely elected Parliament, is not
an arbitrary measure and that this should be stated.

'-...IQI(Q)ii B
(7% ,IT,pp.122 and 124; or Rep.,1949,IV,p.1228)

The President (Translation):

"It is a pity that the President may not talke vart
in debates, and that he is reduced to presenting matters
from their purely techmical point of view. I am the
victim of your Rules of FProcedure. The only thing

e

and (2) Here, M. Lapie spoke of the rights set foxrth
respectively in paragraphs 11 and 10 of Article 2 of

the draft Recommendation (Cf. the present Arficles 2

of the First Protocol and 12 of the Convention).
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(i) Cf. p« 34, footnote i, above.

that I may do is to suggest that the Agsembly accepts
or rejects the Proposal cof the Rapperteur, although

- I think that it should be somewhat more closely

defined.

T had vnderstood that the Committee intended to
aubmit. to the next Sesgion an additional Report on
paragraphs 10, 11 and 12.7

(Interruptioﬁ)

T state what T had understood. If T have mis-
understood the Rarporieur must tell me se, - Is the
Committee in a position to submit this evening - L,
do not know when 1t would meet -~ an additional Revoxt
on paragraphs 410, 11 and 127 -

If I may not teke part in the diseussion, 1 can
at leget ask fur an explanation.

I call upon the Rappoerteur.” i
(1P,II,p.124; or Rep.,1549,1V,p,1228)

(ce) M. T%gjgggt(ﬁranée) (Translation):

WMy, President, I sghould like to tell the Asgenmbly
how the matter stands. ‘

I+ seems to me that there are no difficuliies
with regard to paragraph 10. T think that the(l)

igsembly could vote immediately on poragraph 10

With regard to paragraphs 11 and 12, in my .
capacity as Rapporteur, T zm obliged to recognise
+hat there are important difficulties, but they are
not those which have bheen indicated. | .

I will take one very‘obvious-example.

. Githregard to the right to own property, it might
be thought that there is diszgreement between those wWao
wish to see-the right to owm properidy confirmed and
those who wish that it should not be confirmed. In
reality it ie much more complex than that. '

Tf there was only this summary cholce to be made;,

4 little courage, as M. Reymaud su:gested earlier,
"would -be sufficient. 411 that would be necessary would
“be to take a show of hands and the guestion would be

decided. in rezlity it is much more complicated. )
LI
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That is why some of my colleagues came to speak
to me during the suspension of the Sitting. Some of
them suggested that we should submlt nallonal Laws To
the International Court, such as those governing the
lease of houseg or rentg because these national lawvs
cauge an excessive burden to private property. .

Cthers raised the question of whether figscal
charges on tﬁe right of succession could be broughi
efore the Court. : . : »

. Others also asked me if laws or deoisions relating
to the nationalisatien of certain secters of industry
coulid also be p]uced undey the supervision of the
Csurt ‘

-, If the problem is stated in this manner, the . -
Committee is faced with difficulties which 17 never
envigsaged., It has considered a geweral forxmula for-
_ bl601nb arbitrary, scmn0a¢ous and illegal conflocqtlon
of property. ‘' Wow 1t is being faced Wlth a problem of
a very detailed nature. It is being asked to answer

Es

the quegtions which I have just stated.

If the Committee must do this; 1if it must give-
a reply %o such guesticns, it is impossibie to give
them thig evening.®

The Pregident: (Translation)

Hlilay I ask you a guestion? ban there be abritrary
sequegtration of property by a law voted by a ‘ :
regularly elected Parliament?" i

i, Qg;pggn (France) (Translation):

"That is where the difficulty ilies. I think the'
. M, Rolin will support my reply. e have said that the
Commls ion or the Court should have the power to ensure :
that national laws are in conformity with the general
principles of law recognised by civilised nations.

#hen 1+t 1is n question of freedom of assembly, of
R ssociation, of the press, of thought, of individual
securlty, these are easy to contrel,; because in the
laws of all civilised countries thore are common
principles which the Jjudge could easily discern,
Tormulate and expound.
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Jhen, on the contrary, 1t is a question of national-
isation, of the finanecial system, of the right of suc-
cession, 1t is much more difficult at the present Tine
to digcover the general principles of law recognised by
civilised nations and who, in +the different national
laws, are the persons to resolve this question.

shen the problem is mut forward, as it was »nut to
me just now, and if & reply to these questions is re-
quired, it is obvious that the Committee must meet again.’”
The rregident (Translation):

T apolegise for taking part in the Debate. T am

- a member of = Government, which aecepted Article 17 of

the Convention of Humen Rights, as it was agreed by
the United Nations. Do you not think thai everything
in this article is dominated by the word ‘“rbltrgry‘Q”

(Many indications of agreement).

M. Teitgen (France) (Lranslatisn):

¥

"I am convinced of 1%7.
The President (Translation):

"Can it be ‘'arbitrary' when a Parlizment, duly
elected under democratic rules, passes & law? ITs
there anything arbitrary in that?

T know that the Government, ‘of which 1 was a
member, examined the word 'arbitrary' thinking that
the laws which it normally made were not arbitrary laws.”

M. Dominedo (Italy)(Translation):

HAn arbitrary action is adminisirative and not
legiglative.”

M. Teitgen (France) (Translation):

"In its reasoning the Committee based itself on the
grounds which you have Jjust described. If the problem
is put in a different way, it 1% obv;ouq that the
Committee must deliberate on it.

(TP,II,pp.124, 126 & 128; or Rep.,1949,IV,pp

. & 123
(ad) Mr. Mackay (United Yingdom):

“T want the Aosembly to come back to the suggestions

which have been made, and to see if we cannot arrive
' of s
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{1

at 2 solution now. I suggest that we accept paragravh
10 (1) and refer paragraphs 11 and 12 to the Standing
Committee.  The Rapporteur has ssid that if we refer
this paragraph bzck to the Committee it cannot be dealt
with tonight cr tomorrow. ~ That, of course, is quite
true, On the other hand, M. keynaud has said that if
we refer back paragraphs 11 and 12 until next year we
are accepting Lord Layton's Amendment. That ig equally
true.
There are points of great substance in paragraphs

11 and 12. Mr. Crawley raised some of them on paragraph
11 ag they affect Great Britain. T know it is said that
the United Wations Declaration has been sgccepted, but it
ha's"not "been discussed or.ratified in our parliaments.
There sre many things in it which, when it does come to

be discussed, we shall want %o raise. . I think it is

Y
I

right that we should refer back paragraphs 11 and 12, so
that they can be worked out for us again. Wy do we
have a Standing Committee 1f not to desl with matters of
this kind?

An argument has been put forward today, quite
properly, that we want to-get a document of this kind
settled today; but we have twe hurdles in the way -
paragraphs 11 and 12 ;

Although I should prefer to see paragraph 10 go too,
in view of thé efforts which have been made, znd in order
to get ggreement - which is important - and in order that
the Agsembly can show to the world that we are reasonsble
and sensidble people who compromise and meet one another,
T suggest that we should accept paragraph 10 new, and
that Dara”raphs 11 and 12 should go to the Standlnf
Committee to be conaldbred and reported on bﬂforc tne
end of the year,”

(TF,IT,0p.128 & 130; or Rep.,1949,IV,pp. 12;0 & 12 52)

{ee) M. Rolin (Belgium) (Translation):

"I should like to reply to the guestion that has
Leen raised. In the fraft which has been submitited to
you, there is an Article which states: 'the jurisdiction
of the Court shall extend to il violations of the
obligations defined by the Convention, whether they
result from legislative, executive or judicial acts'. |
of o

e . o

Cf., ». 34, footnote 1, -above.



T4 ig not therefore a reply to think that it will
be sufficient for a measure to take the form of a law
for it to be protected from all discussion. Cn the
contrary, it was a principle of established law, wiilch
has already been applied several times Ly the courts,
and which was +the subject of discussions at The Hague
Conference of 1¢30. Mo State can shelter behind a .
national law to evade an internstional Convention.

The problem therefore still remains. A pure and
simple law of confiscetion would certainly he subject-
to the Zurepean Court, as violating the principles vhich
we have enunciated.

I should like to say something abeut the Propoaals
that have been made. I very much regret that the com-
promise Proposal fer the ad journment, put forward and
sjpported by the Chairman of the Committee, should be
understosd by Mr. MacEntee as an acceptance of Lord
Tayton's point eof view. ‘

T would give it, at leasst %o a cerfain extent, a
different meaning. In reslity it might be said that
this is a misunderstanding resulting from this debate.
e are all agreed in condepning those violations of
vights which were committed during recent years, but
come of us Ffear that the expression which has been pro-
posed might have other consequences, which woulid en-
croach directly on the political 1ife of our dififerent
countries and on the vpolitical rights of ouw Farliaments.
Tone of the courbs of our countries would have the power
Yo judge our laws in this field, and we deplore having
to give to. external organs a jurisdiction which we do
not 2llow our national organs.

Tndeed, I interpret the Proposal for the adjourn-
ment as an agreemcnt to place under international con-
trol, contrary to Lord Layton's Froposal, that which is
cesential in the right of the family, in the right ©o
own property and in the right to education, but to re-
serve for later the guestion of the formula. Thie
question, like that which was put forward by M, Teitgen,
must be the subject of very careful study; because it

“is one thing to agree to a declaration of principle

whibh is not the subject of a Convention, which in-
volves no right of debate or the intervention of any .
other State, but it is quite ancther thing to include
this principle in an international Convention and %o
agree that, in the future, our action in thisg fielid may
be the subject of criticism, of discussion and finally

T

of 2 trisl, resulting from the initiative of some cuier
o Y .
State. (1P,IT,pp.13C & 132; or Repﬁ,1949sIV9p.1232)./.
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The Fresident, having put the question fto the vote,
the Consultative Assembly decided %o refer paragrapis 11
and 12 of Article 2 of the draft Recommendation to The
Legal Committee. It instructed the Committee to present
to it, at the next Session, a Report on the rights set
forth in these two paragraphs.

(TP,II,p.1%32; or Rep.,1949,IV,pp.1232 and 1234)

Flenary Sitting of 8 September 1949 - closing speech
of the Happorteur and explenationg of vote

{a) M. Teitgen (France, Rapporteur) (Translation):

i1

A1l through the Debate we have been putting forward
opposing systems, opposing theses. In fact, this op-
position was to a certain extent systematic. ~ If it 1is
examined closely, it may be seen that the text which we
have just concluded is, in fact, a synthesis, probably
satisfactory from the point of view of the opposing
doctrines and systems, co-ordinated to meet the needs of
the case and for clariiy of expression,

‘ (1)

# 2 % ¢ 5 8 oW

If we look at the second aspect of our work - the
list of guaranteed freedoms -- I know that many of you are
not too happy. . -

#e had proposed to gusrantee twelve fundamental
rights. .

e have gusranteed ten, more or less withoud debate,
e were not able to submit to the Assembly a correct for-
mula which was satisfactory %o everyone with regard to
the right of parents and the right to own property.

My dear colleagues, you 'must be aware, if you con-
sider the Debate impartially, that among those who eX-
pressed themselves agalnst one or other of these rights,
there were many.who wished for their guarantee and nro-
tection, but with regard to each of them, there were
problems.  Thesc people did not wish to entrust to an.
international Court a task which, owing fto a draft which
nzd been insufficiently considered and studied, the
nagistrates would not be able to adminigter, according
to the dictates of their conscience, without more
precise directives.

(1)

S o/
Here, M. Teitgen discussed the machinery of collective
guarantee, the cstablishment of which the Assembly wag
invited to recommend. :
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.. Like many others, I should very wuch have wished
that we could, in the first instance, have succeeded in
finding formulas and definitions which would have allowed
us to guarantee twelve fundamental rights.

Since our task, as regards these two rights, has
been adjourned, must we refuse to guarantee the ten
otners wihlich are also fundamental rights, namely:
security; frtedom from esrbitrary interference; Ifreedom
from all slavery and servitude; freedom from arhitrary
arrest, exile and other measures; Tfreedom of conscience,
religicn and culture; freedom of assembly and associa-
tion and freedom to unite in trade unions?

In two Sittings we have resched a general agrecment
onh these ten fundamenital freedoms, and we have referred
to our.Committee the task of submitting to us at cur

" next Session a formula in respect of these two rights
held in suspense. This we have done undexr the high
authority of the Chairman of the Committee, whose com-
plete and scrupulous loyelty, no- one, I am sure, will
contest

1% is already a great deal to have reached this
point; we, who have known one znother for scarcely a
month, to have established a machinery of guarantces,
which 1s basically a synthesis between ofton Oﬁnoq1nu and

¢ivergent theses, and to accept ten fumdﬁm@ntaW fre&doms,
wiich shall 1mmodlate]y erijoy tnis ﬁuaranbe This
ig important work.

Te there really anyone here who, in his own con-
science, could refuse to guzrantee ten indlvidual free-
doms because two of them which we hope will be defined
znd protected, have not been so defined at the first
attenpt and in the first instance?

L do not think .so. Tet us survey the ground which
‘a2 have covered and the results obtained,. and let us, nmy
ueur col“ea;ues, congratulate ourselves on having arrived
in fact so quickly at such splendid unity.
I, for my parﬁ am truly proud of having bcen able
to take. part in this debate which, I 'am sure, will have
its place in the amnals of the Council of Burope.”
(TF,I1,pp.230,2%4 & 236; or Rep.,1949,IV,pp.1200
, . & 1252)
{b) Mr, Callaghen (United Kingdom):

ije have a most difficult vote to make tonmight. I
think that those of us who, .1ike myself, have sqt here
for one and a half days listening without interruption

e

A4
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to this debate must have come. to the conclusion that,
whilet it is an easy matier %o formulate the principles
upon which we desire to move forward, it 1is far legs easy
to translate those principles into action.

(1)

.... Similarly, other Proposals which found their way

into %his original document, such as Articles 11 and 12 (2)

about which we had such a long discussion this morning,
have had to be referred back. To wmy mind, they were
both cbjectionable, and because they have been referred
back, my objection to these documents igs therefore
lesgened; but other practical difficulties remain, in
my opinilon.

II.¢-910(3).“ A
(PP,II,p.246; or Rep.,1949,IV,p.1308)
(¢) Mr. Ungoed-Thomss (United Kingdom):

"I wish to explain my position and that of some of
us who took the same view as the Committee on the main

isguss which have been discussed here today. ' We cone
sider theve sre two provisions in this Report which are
of fundamental importance. The first is the inclusion

in the list of Human Rights of the righit to own pro-
Derty. ... (4)

Je consider both these provisions %o be anti- .
democratic and reactionary, for the .reasons which heve
already been explained in the Debate. Holding those
views as we do, we believe that 1t is of importance for
ue not to vote for this Report so long as either of thoge
meagures is contained in it. ] N

e

t

(1) Mr. Callaghan gave as an example the difficulties
that had arisen during the discussion on Hr. Cocks!?
roposal for a solemn déclaration condemning torture
Fcf. Doc. DH {56) 5, pp. 2-15).

(2) He actuslly meant paragraphs 11 and 12 of Lrticle 2.
(3} Mp. Callaghan accordingly said that he would abstain
from voting for the draft Recommendation as a whole.

(4) The sccond was recognition of the right of
.  individusl recourse Ho the European Commission of
Human Rights (4rticle 12 of the draft recommendation)

i

3
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The first difficulty, conecerning the right to own
property has been disposed of. There remains the
second.....{1)"

(D7 ,II,pp.250 & 252; or Rep.,1949,IV,p.1312) "

(a) M. Schupann, (France) (Translati on):

T might also say that, if Lord Layton's imendment
hed been adepted this morning, in other words, if the
AgEembly had decided to delete from the list of rights
that which was stipulated and which remains in Article
I should certainly not have abstained. . In all pro-
bebility, I should, with some of my friends, have been
forced to vote against the Resoclutian in its entirety.

But, as Mr. Rolin so rightly said this morning,
before the vote concerning reference to the Committee,
the meaning of this vote was quite different from that

(2)

14(3)

which would have been entailed in approving the Amendment.

From the simple fact that we have referred articles

11 and 12 (4) to the Committee, far from rejecting tne
cssential principles which they embody, I dare to ,say,
in using a current parliasmentary expression, that we
have taken them into consideration.

I should like o draw the kindly attention of my
eminent friend, M. Van Cauwelaert (5§9 to- an analogy

which comeg naturally to mind. Larlier we referred
to the Committee the Motion submibted to us by our

(1) Mr. Upngoed-Thomes accordingly said that he would

abstalin.

1

(2) Cf. para. 5{c) above.

(3) He actually meant paragraph 11 of Article Eiﬁthe
paragraph corresponding to the present Article 2
of the FPirst Protocol). :

.

(4) TREad: ‘paragraphs 11 and 12 of Argicle 2%.

(5) . Van Cauwelaert had just said that he would
absteih beczuse paragraph 11 of Article 2 had
been referred to committee.

?
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friend and colleague, Mr. Seymour Oocks(1). Is 1t
possible that th1° means to anvone among us, that ve

are in favour of public authorities using torture?

Doeg this mean that there is, in the Luropeqn,ﬁssembly;

a single person in favour of the methods by which muti-
lation, sterlllsatlon and corporal punlshment are allowed
to extract information, to save life or to protect the
interests of the State?

The mere statement of the question is enough tco
show 1ts absurdity. In fact, we have decided that,
although we are agreed on a principle and have Uﬂuﬂi"
mously accélaimed fthe moving words of Mr. Seymour Cock
we have not been able, in the brief time available fo u59
to 'reach agreement on a specific formula,

M. Van Cauwelaert will not be astorished that, with
regard to the freedom defined in Article 41 (2), which
in his eyes as well as mine is essential, we have not
been able either to resch agreement in the time available;
moreover, in ocur respective Parliaments, between men also
of good faith and goodwill,; the same debate has not been
concluded in spite of years and years of discussion.

(3)a

(”I II,pp.252 & 254; " or Rep.,1949.IV,p.1312)
(e) M. Jacipi (Italy) (mransjatlon)

“Mr, President, nmy friends andéd I are very uncertain

as to the vote we are going to -give. It is obvious that
our hopes have been to g large extent disappointed by
this morming's vote. Our position had been very clearly

defined in the statement of my friend Cingolani, which
hgs perhaps passed rather unnoticed by the Assem b¢ys
but I might be allowed to remind you of it.

From the point of view of family rights, he stated
very clearly the rights of marriage and the rights of
varents in the upbringing of their children.

. e e | ‘ -/
(1) Cf. p. 46, footnote 1, above. \

')

(2) He actually meant paragraph 11 of Article 2 (the
paragraph corresponding to the present Lrticle 2
of the First Protocol).

(3) M. Schumann accordingly said that he would vote
for the draft Recommendation.

"
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" Prom the point of view of property, while admitving
the necessary, p0551ble and desirgble limitations from
the social point of view, he stated that property, not
g0 much as an obacct of use, Wt rather as a family and
inheritable possession, was vart of Human Rights and>
should consequontly be conilrmed in this Agssembly's
Becla rqtlon. )

It has net been possible, in a generally accepted
official declaration, %o incorporazte these principles
which are deaxr to us. ‘ ’

T+t would therefore be logical and very natural if
we were to follow the example of our eminent friend,

M. van Cauwelaert (1), and at least abstain from voting.

It seems tm me, hewever, that in all these questions
we should net look only at the intrinsi¢ wvalue of the
vote we are going to take, but rather at 1its reper-
cussions on the public opinion of Burope and the worid.

The- conclu81on of M, Teitgen's statement - if I nay

say so - sounded a bit too euphonic for my taste. In .
this conc]u@10n, however, he said something very true,
which. is that of 12 freedoms there were, 10 which have -
been officially confirmed and 2 which had not been re-
jected, but simply referred for further study, so that.
they may in +the next Session be the subject of a wider
and fuller Debate than that of ~today. .

In these conditicns, I wonder what would be the
impression in the worid if the result of the vote, which
we are going to take, was negative. Gentlemen, the
impression would be that the Consultative Assenmbly, fsced
with iterfirst big and 1mportant guestion, withdwxew into
lLS tents and 1eft things to continue their norna" course

yond 1t5 1nf1uence.

It seems to me that that would: be an extremely

grave error and for my part I do not wish to asscume

re%ponSLblLliy for i%.

Cons eouently for myself and for some of the frieunds
whom I have been able to consult, I state that 1 uﬂa'i
vote for the Repdrt, once again exprL881ng my clea
impression that the decision to refer fo another 80351on
et e e S

(1) Cf. p.47," footnote 5, above.

L

o

a3
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the two principal arguments on which we should be
voting, was an error of policy for whicn we shall pay
dearly and which will be very much exploited by the
opponents of this Assembly. '

Having made this protest, which arises from my
profound conviction, I do not wish to assume respor-
sibility for jeopardising s vote of the importance of

that which we are going to take and 1 state that 1
ahail vobte in favour of the Committee's Report.”

(TP, II,pp.256 & 258; or Rep.,1049,IV,pp.1314 & 1%16)
: (£) H, Giilek -{Turkey) (Transiation):

a0 s ® 9 4 8 @
N

The right to owvmn property is one of these rights

(we are going %o guarantee) . It has, moreover, bheen
token from the United Wations Declaration. To omit the
right to own property from this European Declaravion 1is
a very important omission which would have comsiderable
repercussions on public opinion in all countries;- all
the more so gince the right %o own property.is included
in the Cowmittee's Report. -

The adjournment of a decision in this matter, afiter
this long debate in the Assembly, will increase its
gravity. (1).

(TP, TI, p.2060; or Rep.,10U0, IV, p.1316)

M. de Moustier (¥rance) (Translation):

Py

2

pa—
==

“T. shall ned vote for M, Teitgen's Report, for the
reasons so excellently expounded by M. Van Cauwelaert.
How is i% possible that we should be presented witn a
Report on Human Rightes in which provision is made for
secrecy of correspondence, but no provision is made for -
the natursl and invulnerable rights of the father of a
family to control’ the education of his children? In "
which also a very important right is omitted, namely,
the right to own' property; this K as we all know, 18
extremely dear to the heart of every inhabitant of our
Wesbern countries.

For three weeks we have heard eloquent Speecheé;
great crators have come +o tell us that Eurcope is in

S

(1) #. Gllek went on to criticise certain features of the
machinery of collective guarantee. = He concliuded by
saying that he would abstain.

P——— LR S S R R RS i
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danner of death that Vesternm 01v1llsatlon is in great-
dangers yet t11s is the time when the Council of Burope,
and the learned men of the Council of Europe who have met
here, choose to discuss questions of procedure .. questions
of formula, some say; questions of drafting, say the
cthers.’ )

I am very much afraid lest this Assembly should

‘resemble the Senate of Ancient Rome, where learned Schators

discussed guestions of procedure when the barbarian in-
vagion was at the gates of the city. de all know that
a new barbarian invasion is at the gates of Europe and
that,..if there did not exist at the other side of the
Atlantic a sufficient force to hold it back, while we
here discussed questions of procedure with earphones on.
cur heads, European and Jestern olvlllsatlon would cease
to exist within a few minutes.

. Mr. President, when we ‘are presented with a complete
Fewort on invulnerable Human Rights. and we show a little
courage, -which I consider as the best and the only means
of constructing Europ’e9 we shall vete with the rest of
our.colleagues.” N :

S (I, II pp.264 & 266; or Rep.,1949,IV,p.1320)

(h) M. Bidault (France) (Translation):
“In view of the present hour, Mr. President, I think
T shall have to give up trying to counvince those of our
colleagues who nave already given their views in cate-
gorical terms. But I, sti1l believing in miracies,
ghall not abstain from votlng. < . , .

How far, to put it briefly, have we gone and whai
ig at stake? It is very difficult to turn, texts into
action and to establish institutions. e have already *
created some - at least we hope so with the agreﬂﬂent
of the Committee of Ministers - and now we can Hope that
we shall succeed in creating others. What is the pro-

blem before us at the present moment?

Quite frankly, it is a question of paragraphs 11
and 12 of Article 2. These two pardﬁramhs disturb the

consciences of a certain number of dur colleagues, but

T should like to tell them that it is precisely those
who cannot agree, or at least so it seems to me, to
acdept parazraph 11 who are ready to accept paragraph 12
and vice versa. : , -

- .

LA
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For myself, I regret the absence of the two para-
sraphs. L think that it ghould have been possible and
that it will in the future be possible %o avold the
exclusion of one or other of these paragraphs from the
list of Human Rights which we have ourselvesg eatabliched.

% ’ - .

7e should at once stave, and this, I think is the
fecling of all those who have spoken hitherto, that our
list is neither restricted nor satisfactory in iteeldly
but an old proverb of my country - and I have no doupt
of other countries too - says that- it is best to leave
well alone. From the moment when 1% is a gquestion of
defining, and not only of defining but also of defending
rights,; it is necessary to begin with those which are
accepted by everyene. That does not.mean that any of -
us need renocunece those rights which, it seems to me;
they have renounced, perhaps in a alightly futile or
even fTrivolious manher, during the course of the debate,
a5 often happens in Assemblies. : ‘

~

Tt .does not mean that we shall abandon the ten other

" essential rights, on the grounds ‘that these two rights,

which are indeed essential, were not aceepted-in the
draft which the Committee through its Chairman and 1Tg

- Rapporteur submitted to us, or atb least, that they have

been’ provisicnally put aside. T hope that everyone

will vemember that at this moment there are men whose
cssential freedoms, including physical freedom, are

daily menaced. T would therefore ask that consideration
be given to the fact that, in spite of the regrets we
might have - which I entirely share - concerning the
ampubations which have been made to the Committee's
Froposals, we must accept something or nothing at all.

If now, after having defined - and it seens to e
by common agreement -~ ten fundamental rights, wiitiiout
excluding those which will tollow and which I am sure
=111 one day be added to the number:; if, after having
accepted by an unquestionableAmajoriﬁy, the constitution
of o Europesn Court, this Assembly on its last day, 10
concluding its work, gives the courntries represented
here this exhibition, of finally rejecting el bloc alx
+he measures which it accepted in detail, L[ toink that
this would create a scandal which must not happen. It
would be better that we tied a sStone round our necks and
cast ourselves into the river, rather than that: this
scandal should happen.

. ./
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T +hink, and this is the view of some of my friends,
that in a world where injustice is always alive -- this
ig @ fact of which we must not lose sight - an injustice
smich we have not heen 2ble to settle and whose Zerms
we know remain, it is not pessible forxr us to disperse
vithout having done all that it is possible to do, and
having adopted what the Commitiee submits to us after ‘
very long work. That iz to say, we nust create the
necessary means of protecting this man, this Buropean *
man, this man the son of man, and I might add the son
of God, who is not protected or who ls, in S0 many
countries and, as you kpow, in S0 many territories, 80 -
badly protected that he is the object of mess attaclk.

e cannot disperse without having approved this text
in spite of its gaps and its inadequacies; in spite of
the condermations which .we may, for different reasons,
make agsginst it. -

Some say: ‘Article(q)ﬁﬁ is not -in the text and
therefore I cannot vote for the whole'. Others say:
(ppticle (1) 12 is not in the text and ftherefore I can-
not vote for the whole'. I deplore the absence of these
$wo articles, but L beg my colleagues to remember that
the moment will come to conclude and we must conclude by
a gesture other than in the negative."

(Te,II,pp.266,268 & 270; or Rep.,1949,IV,pp. 1320 & 1322)

(i) Mr. Macinitee (Ireland):

“pfter listening to what M. Bidault has said, I can
only say that I doubt the political wisdom of many things
in this Revnorit, but, at the same ftime, I think that it

. ig an historic dccument. 1% represents, to my mind, the
partial emergency of FBurope from the dark ages of the
20th Century. T+ embodies fundamental rights which
¥ave been continuously sesailed in certain parts of the
Continent for half a generation. It does not ecmbody
everything I should like Lo see, but it embodies most
of 1it.

If T did not vote for it, in srite of certain things
in the Report which I dislike intensely, I should, in
fact, be dooming the Report to death. I should be re-
fuging to agree to rights which have met with almost unani-
mous scceptance by this issembly, and I do not think that

./

(1) Read. . “paragraph”




Uikl (76 36 o = B4 -

the omigsion of one er two other righte which I would

cherish very dearly would justify me in refusing now to

reaffirm the ten rights which are included in the Declaration.
E

For that reason, I shall vote for the Report.F”
(TT,I1,p.270; or Rep.,1949,IV,p.1322)

(i) ILecrd Layton (United Xingdom):

Tt will be evident from the things I said this morning
that I feel that this Revort has lost something of the
sharp edge and gquality which I should like to have seen in
v it. But those who would deduce from that that They should
abstain or vote against this Report would, to my way of
thinking, be failing to see the wood for The trees.

‘ I shall vote for, this Report with very. deep emotion
indeed, because I believe that a great principle is posed
tonight. This is the last night of the first Session of
the Council of Burope.. That prineiple is posed; whether
we include in the list one item or twventy items,

If it were only a question of free speech, or, indeed,
any of those rights which we have agreed,; wé are asking - /
znd I most sincerely hope that thére will be a very large,
majority in this Assembly who will back it - the nations
we represent to assume joint responsibility for main-
teining Human Rights in our countries.

1 >

« 9 & oo

(TE.1T,p.270: ‘or Rep.,1949,1¥,pp.1322 & 1324)

(k) M. Serrarens (Netherlands) (Pranslationj:
T .
“Tike my friend and colleague Mr. Bidsult, I very
\ much regret the Assceubly's decision to refer noints 11 ‘
and 12 of Article 2 to the Committee. I think that this
ig. more than an error, it is a blunder.

Weanvhile, the creation of''a European Court is such
an important act that, in spite of the objections to which
the reference of the twoe paragraphs 11 ard 12 have given
rige, I think that Burope is being constructed; that is .
~why I shall vote for the Report.” I :

(TP,IT,p.272: or Rep.,1949,IV,p.1%24)

! 4 Tew minutes later, the draft Reccommendstion pre-

sented by the Committee was put to the vote of the Assembly.

There were 64 votes in favour and 1 against, with 21 ab-

stentions. Since paragraph 12 of Article 2 had been re-

ferred to Commitiee, Recommendation No. 33 of 8 Sepiember

1949, as adopted by the Assembly, contained mno provision

corresponding to the present Article 1 of the First Frotocol.
(T%,11,p.274; or Rep.,1549,IV,p.1324 and Ass.Doc. 1949,

_ " 1n0.108,p.261) ,
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V. COMMZ"ERL OF EXPERTS ON HIMAN RIGHTS OF THE CObﬁCTL OF FUROPE -~
. TIRST ESST Strasbourg, 2-3 February

1. Preparatory Report of the Secretariat-General of the Council of Europe\(l)

Pages 8 and 9 of the Report contained a brief description of the
differences of opinion in the Assembly over the 1nclu51on of the right of
property (2).

The "list of quésﬁions involved in preparing a preliminary draft
Convention based cn the Assembly Resolution" - a list which made up Part IIT
of the Report - included a last item %4 -worded as follows:

"Questions reserved by the Assembly (the rlght of property

and parental rights): their entry into force through
ratification of a Protocol or by means of a provision in the
Convention authorising their entry into force on the adoption
of the reserved clauses by the Assembly and the Committee of
Ministers - such adoption to be attested by a certificate of
the Secretary-General transmitted to the Goverrments (the latter
procedure being that laid down in Article 41 (d) of the Statute
of the Council of Europe." (Coll. ed., I, pp. 245-6 and 261: or
Doc. B.22, pp. 8-9 and 24)

2., - Amendment to Recommerdation no. 38 of the Consultatlve'Assembly,
proposed by MM, Tavery (Treland), Ustun (Turkey) and Lutem CTurkey)
{4 February 1950) - .

"Article 2: Restore items 11 {3) ard 12 as set forth in the Report
submitted by the Committee on legal and Administrative Questions to
the Consultative Assembly™.  (Coll.ed. II, p. 350; or Doc., A.776 - or.Engl.)

2, Amerdment proposed by Mr,lavery (Ireland) (4 February 1950)

Idem, (Coll.ed. I, p, 3513 or Doc. A.778 - or. eng.)

(1) Translation by the Registry: the report exists only in French.
(2) Cf. above.
(3) Cf. the present Article 2 of the First Protocol.

18]




CDH (76) %6 - 56 ~

4. Report of the Sub-committoe instructed to make a preliminaryn- .
: study of the amendments proposed by the members ol The
Committee of oxperts (5 February 1950) {1) I

.1

The Sub-commibtee then proceeded to examine the proposal drawn
up by M, Iavery {Ireland) and Ustun (Turkey) (Doc. A.776) for restoring under
Article 2 the right to own property and the freedom for parents to choose
their children's education.

The Sub-Committee felt that it should first consider the question
as to whether it was within the terms of reference of the Committee of Experts
to make proposals on this subject to the Committee of Ministers, since the
Consultative Assenbly had explicitly reserved its decisions to refer this
question to the Committee on Legal and Administrative Questions. The
decision to be taken will be largely of a political mature, and the drafting
of a text will involve very delicate problems, particularly that of
avoiding a contradiction between the text of the Convention and that of the
Universal Declaraticn, ' '

The Sub~Committec felt, however, that the Committee of Experts
should be permitted to inform the Ministers that the Committee, or certain of
its members, was of the opinion that a Convention of guarantee of Human Rights
should inelude the two fundamental rights referred to above,” . -
(Coll.ed.,-II, p.3%64; or Doc. A.796, p.3 - or.fr.) .

5. Amendment proposed by Mr. lavery (Treland) (6 February 1950)
. "M, le President, ‘

T appreciate that the proposal to restore to the list of guaranteed
freedoms the right to own property ‘and the right of parents to direct the
oducation of their children involves nolitical considerations and therefore
micht be theought more proper for consideration by the. Committes of Ministers
than by this Committee. It scems to me, however, that most of the proposals
we have been considering are open to the same objection -~ if objection it be -
particularly the proposal which Sir Oscar Dowson intehds to make that the
Corvention should elaborately define and limit the rights to be guaranteed.
His proposal to abandon the central idez that there should be a FEuropean
Commission and a Furopean Court surely-involves a political decision of some
megnitude. ' :

o

(1) This Sub-Committee cohsisted of MM. Craumont (France), Perassi (Italy).
Salén (Sweden), Ustun (Turkey), de la VallBe-Poussin (Relglum) and
Sir Oscar Dowscn (United Kingdam). ' :
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" The rlght to own property is surely also a fundamental right
universally accepted in democratic countries, and in my opinion, one proper
to be declared with suitable gualifications. I recognise that limitations,
nerhaps not casy to prescrite,would be requlred " (Coll,ed., II, p. 375-6;
or Doc, A.82% - or.engzl,).

-

I Prellmlnary draft Report of the Comittee of Expcrts to the
. " Committee of Minlsters ‘

'ev. The members of the Committée were of the opinion that a Furcopean
Convention on Fuman Rights should include the safeguarding of the right to own
property and that of parents to choose the kind of education that shall be
given to their children.

Since, however, the Consultative Assembly had expressly reserved its
decision -on this question and had referred it for further examination by its
Committee on Legal Questions; and since, moreover, this was more in the nature
of a political question not falling within the Committee's competence, the
Committée thought it should not make precise proposals on this subject. It
did, howéver, call the attention of the Committee of Ministers to the very real
1mportance of the two rights in question, It was felt that the totalitarian
régimes had a tendency to interfere with the right to own property as a means
of legitimate pressure, and to have a detrimental effect on the educatlon of
children by depriving them of the direct influence of their parents...”
(Cell.ed T, p. 440Gy . or Doc. CM/WP 1 (50) 1, p. 11},

.

(1) Here, Mr.lavery's Amendment dealt with the rlght of parents with
regard to the upbringing and education of their children (cf the present
Article 2 of the First Protocol).. :
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VI. COMMITTEE OF EXPERTS CN HUMAN RIGHTS OF "THE COUNCITL, OF t*"URC'PE -
SEOOND SESSION (Strasbourg, b-10 rarch, 1950)

Report of the Committee of Experts to the’Commlttep of Ministers (1)

... The Committee of experts has only considered the fUHdaHental rights
which apnuurud in the Assembly's draft.

Most of the Members of the Committee, however, were of the opinion that
a FEuronean Corwention on Human Rights should 1nchae the safeguarding of the
right to .own property and that of parents to choose thc kind of educatlon that
shall be given to their children.

Since, -however, thie Consultative Assembly had expressly reserved its
decision on thlS questlon and had referred it for further examinmation to its
Comnittee on Legal and Administrative Questions, the Cormittee considered that
this was more in the nature of a political questlon not Talling within 1Ts
carpetence. I therefore did not make any precise proposals on this subkject.
Tt 4id, however, call the attention of the Committee of Ministers to the
unoortance of the two rights in question. It was felt that the totalitarian
régimes had a tendency to interfere with the right to own property as a means
of exercising illegitimate pressure on its nationals and they also sought
systematically to expose the children to Thelr ideological propaganda by
depriving them of the rightful influence of their parents ... (Coll.=2d., 1I,
p. 482: or Doc. CM/WP 1 {50) 15, p.12).

o
o 0

VII. CONFRERENCE OF SENIOR OFFTCIALS ON HUMAN WI“HTS
@W%mwgdﬁ"Mmlom

The question of the right of property does not seem to have been
discussed at this Conferenca.

(1) Compare with the draft Report quoted in V.6 above, p.57.
Mterations of substance are underlined.




CDH (76) 36 ., =59 .

VIII. MEETING OF THE LEGAL COMMITTEE OF THE CONSULTATIVE ASSEMBLY
Tf%rasbourg, 23 and 24 June 1950 (1)

1.0 : \Mlnutes of the meeting of 24 June (morning)

.. Lord Layton first reminded the meetlng that th@ debates
during the First Session of the Asserbly had not resulted in.a satisfactory
solution being found with regard to property rights and the rlgrt of parents
to choose the education of their children, and he pointéd out that the -
conference of Serdor Government Officials had made no mention of these two
rights in its draft Convention, There could be no doubt, however, that these
two rights were indispensable conditions for a free society. Would not the
solution be, therefore, - in view of the difficulties encountered, which
made insertion of these rights in the body of the Convention almost impossible -
to preface the Convention with a Preamble, in which it would be pointed out -
that all’the Member States accepted the universal declaration of Human Rights?
In this Preamble the dWStlnctlon, important in the eyes of many members, could
be drawn between Human Rights in general and those partlcular Rights which
‘should be’ safeguardbd 1nternat10nally.

The Preamble could’also specify that the aim of the Convention
"was to ensure a common responsibility which covered Human Rights as far as
possible, and would point out clearly that what had been done was only a
beginning and that later on this Convention should be extended to cover a
wider field ..." (Coll. ed., III, p. 693: or Doc. AS/JA (50) PV 2, p.2).

2. Motion for a Resolution by M. N. Antoncpoulos  (Greece)
(24 Junc 1950)- )

"The Cormittee on Lepal and Administrativé Questlons, in
conflrmlno the vote it took-last year relating to the guarantee of the right
o own promertv and the right of parents to c¢hoose the kind of education to
bé given to their children, decldes to postpone the detailed examination of
this matter until its next scesion®™. (Coll. ed., III, p. T02; - or
Doc. L3/JA (50) & - or, fr.). . . oL

A

(1y At its fourth Session (Paris, 3 June 1950) the Committee of

: Ministers had agreed that this Committee should discuss the

Report and draft Convention of the Conference of Senior OfflClals
(Doc. AS (2) 6, PR, 522~ 523)

’
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3. Minutes of the meeting of 24 June (afternoon and evening):

... Continuing the peneral discussion interrupted by the
closing of the morning meeting, Mr. MacEntee, Ieord Layton, and MM, Rolin,
Lannung, Schmal, Persico, Bruins, Slot and Permot spoke mainly on the
question raised earlier by Lord Leayton concerning the possibility of
drafting a Preamble (1) ... _

. The Committee decided to examine together Articles 2 (11) and
2 (12) of the Report submitted by the Cammittee to the Consultative
Assembly during its first Ordinary Session and referred back to the
Cormittee for further study. ‘These two Articles relate to property-rights
and t0 the right of parents to choose the kind of education they wish to
give their children.

In the general discussion which followed on this item of the
Agenda, MM, Bastid, Schmal, Persico, Pernot, Rolin, Antonopoulos ard
Azara, Mr. MacEntee and Lord Tayton tock part.

 Various arguments were advanced. M. Bastid wished to see included
in the Corvention the right of property and the right to choose the education
of one's children., Lord Layton argued that formulation of these rights
should be inserted in a Preamble and not in the main body of the text.

in view of the decision taken by the Committee of Ministers to ‘
adopt a system of definition of rights - and not merely one of listing them,
as the Committee had done during its first mecting - it was decided, on &
suggestion by M. Rolin, that the Cormittee should express its regret to the
Committee of Ministers that the Senior Officials had made no comment on the
two rights mentioned in the first paragraph above, By T votes with 2
abstentions the Committee adopted an Amendment proposed by M. Bastid and
amended by M. Antonopoulos, in the following terms:

- 1The Commitbee confirms ite vote of last year in respect of
the guarantee of the right to property and of the right
' of parents to cheose the cducation of their children, and decides
to postpone until its next mecting a detailed study of this
question.’

(1) Cf. para. VIIT.l ahove, page 5.
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In accordance with the decision previously taken, the draft
letter addressed to the Chadrmen of the Committee of Ministers was examined.

The Committee adopted unanimously the draft letter ... in which
. were embodied the various Amendments drawn up DY M. Rolin which take into
account the comments made by various members of the Committee during the
discussions. o : -

[ . i
In pursuance of a suggestion made by M. Rolin a Drafting Sub-
Committee was estanlished,.with the task of preparing a definition of
property rights and of the right of parents to choose the education of
their children, and the following were elected to be its members -
.MM, Bastid, Rolin, Pernot and Serma1". (Coll, ed., III, pp. 696-8; or
. Doc. AS/JA (50) FV 3, pp. 2-4),
u, - Ietter from Sir David Maxwell-Fyfe, Chairman of the Comuittee,
To The Chairmen of the committee of Minmistdrs 2 June 1950)

", .. The Comnittee on Legal and Administrative Questions regrets
trat it has not had the advantage of the comments of the Committee of
Senior Officials on the securing of the right to own property and the

ripht of parents to choose the Find of education to be given to their
children. '

The Committee on Legal and Administrative Questions, in view of the
vote it took last year has declaed tO continue the detailed examination
of these queshiors st “ts nint ~~=gion and hopes that they may receive
consideracion from the Cormittee of Ministers ..." (Coll.ed., III, P.
7045 or Doc. CM (50) 29, b« 3 and Doc. AS (2) 6, p. 532).

/

13
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IX. FIFTH SESSION OF THE COMMITTEE OF MINISTERS (Strasbourg, 3-9
- August 1950)

Meeting of the Sub-Comiittee on Human Rights (4 August 1950)

Amendments proposed by the Irish delegation

"T. The text of the draft Convention of Protection of Fuman Rights
and Fundamental Freedoms submitted by the Conference of Senior Officials

. to the Committee of Ministers falls short in many respects of the views of
the Irish Goverrment and was only accepted in a final 'attempt to secure
agreement.

-I1. Wnile the Irish Goverrment is quite prepared to agree to verbal
changes of a minor character, in order to clarify where necessary the draft,
or to remove internal inconsistencies in the draft, if such -exist, the

, Trish Coverrment is not prepared to agree to any further whittling down

of the substantive provisions of the draft, Further emendation of the
draft in its substantive provisions at this stage would destroy the basis
upon which the Irish Goverrment were able to accept the present draft. It
would also render the proposed Convention of little or no value and cause
grave disappointment. \ :

IIE. Moreover, any proposals at this stepe to amend the substantive
provisions of the draft must re-open the lengthy discussions which_have
already taken place in the Committee of Experts and at the Conference of
Senior Officials.” In these circumstances if proposals areé now made to
further amend the draft in its substantive provisicns the Irish Representative
must Press for the amendment of the draft Convention in the following respects:

[ )

(d) A clause should be included providing the right to own
property.

0

V. © The Irish Goverrment also considers that full consideration should
be given to the views ard suggestions contained in the letter from

Qir David Maxwell-Fyfe which was addressed to-the Committee of Ministers on
behalf of the Legal and Administrative Committee of the Assembly (1). For

its part, the Irish Goverrment in the main endorses these views and suggestions.™(2)

(Coll. ed., ITI, pp. 720-1; or Doc. CM 1 (50) 2, pp. 1-2, - or. engl.)
S

t

o/.‘-

’

1) - Cf. para.VIII,4 above, page 61. .
(2) The Sub-Committee on Huran Rights did not accept any of the
amendments proposed by the Irish delegation (cf. Doe., CM 1 (50) 9).

I3

te
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FIRST PART OF THF SECOND SESSION OF THE CONSULTATIVE 'ASSEMBLY -
{Strasbourg, August 1950)

Tnterim Report of the Iepal Committee to the Consultative Aésembly
(presented by M. Teltgen) (1)

The Report, which onened with a historical survey, included the

followirg passages:

... At their meeting on June 2lth, the Comittee alsd discussed

- Article 2 (11) and(12) and appointed a sub-committee to report

thereon to the meeting of the full Committee which will be held
at the beginning of the forthcoming Session. After this meeting

the Committee will submit a final Report to the Assenmbly.

'

The Committee on Legal and Administrative Questions will hold a
special meeting at the beginning of the forthcoming Session of

the Assembly in order to consider a Report from a sub~committee
on Article 2 (11) and (32) referred to above ..." (Coll, ed., IV,
pp. 807 and 802; or Doc. AS (2) 6, pp. 524 and 519).

Text proposed by M. Rolin (Belgium) to the ad hoc Sub-committee (2)

-of the Legal Commitiee (7 August 1950)

"The property of individual persons-or collective hodies shall not be
lisble to arbitrary measures of confiscation; subject to the legal
provisions adopted by each State to ensure that the holding of such
property is not in conflict with its function in society."

(Coll. ed., IV, p. 820; or Doc, AS/JA/WP 1 (2) 1))

Text proposed b& the Sub-committes (2) (8 August 1950)

"a11 individuals and corporate bodies are entitled to respect for
their property.

Such property shall not be liable to arbitrary confiscation, without
prejudice to the laws enacted in the different States with the object
of ensuring its use for the public good.”

(Coll. ed., IV, p. 820, or Doc, AS/JA/WP 1 (2) 2).

(1)

(2

./l

Tha above-quoted letter of Sir David Maxwell-Fyfe {para. VITI-U above,
p. 61} was contained in Appendix 5 to this Report. :

Cf. para. VITI.3 above, pp.60-61.
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4, Minutes of the meeting'held,by the Legal Committee at Strasbourg
on 4 August 1950 (morning)

A

. M, Bastid, as Rapporteur, stated that the sub-committee had found itself
in entire agreement with the principles of the draft of M, Rolin (Appendix I -
AS/IA/WP-3 (2) 1). (2). The amendments they had made were purely of form.

The Chalrman then called each Member ﬁf the Commlttee in turn to give
his views on the proposed text.

(&) Section (1), frficle 2. The right fo own property

The Committes unanlmously accepted the draft . text proposed by the
Sub-committee, subject to an amendment proposed by M. Lanmung ...'
(Coll. ed., IV, p. B19; or Doc., AS/JA (2) PV 1, pp.2-3 - or, Engl.).

5. Prbgress report of the Legal Cormittee

"Having received the authorisation of the Standing Committee (3), the
Committee on Legal and Administrative Questions met on 8 August at 1l.a.m. to
‘complete the outstanding points on its agenda and to agree on a revised text
for Article 2, Sections 11 and 12, of the draft Convention on Human Rights
which the COmmlttCt had presented to the Assembly during the First Ordinary
Sesgion and which had been referred back to it for further study. (Assembly
Documents, Repcrts, pages 1232/1233).

The following text was approved,

Article 2, Section 11 (Approved uranimously).

'411 individuals and corporate bodies are entitled to respect for
their property.

(1) Cf, para. VIII 3 above, pp. 60-61,
(2) Cf. para, X 2 above, p. 63.
(3) Cf. Doc. AS/CP (2) Y7 1, p. 4.



Such property shall not be liable to arbitrary confiseation.
This shall not, however, in any way prejudice the right of the
different Statﬂs to enact such laws as may be necessary to
ensure the use of this property for the public good.

)
n

LR}

(Coll. ed., IV, p. 821; or Doe. AS/JA (2) 1 ~ or. Engl.)

6. Supplementary Report of the Committee to the Condultative Assembly
(d Aupust i950)

14

- "Revised text (1) adopted for Sections 11 and 12 of Article 2 of

the Convention on Human Rights presented to the Consultative Assembly by the
Committee during the Flrst Ordinary Session and referred back to the Committee
for further study.

(11) A1l individuals and corporate bodies are entltled to respect
for thelr property.,

‘Such pﬂoperty shall not be liable to arbitrary confiscation. This
shall not, however, in any way prejudice the right of the different States to
enact such laws as may be neccss,ry to ensure the use of this property for the
public good. '

L]

.

(Coll. ed,, IV, p. 8223 or Doc. AS (2) 30, p. T4b).

L] / -

]
(1) Idenbical with the original English text quoted above in X 5,
pp. 64-65. There are certain differences between the corresponding
French texts.
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7. ~ Consultative Assembly Sitting of 14 Aupust 1950 (morning)

(2) Sir David Maxwell-Fyfe (United Kingdom) (1)

i

The second point (2) concerns the question of the rights which
are omitted. The first ones to which I wish to refer are the right of
property and the right of parents with regard to the education of their
children which, as the Assenbly will remember, were referred back to. the
Committec on legal and Administrative Questions at the close of our last
Session, .

Again, I should like to express my own gratitude and the gratitude
of the old Committee on Legal and Administrative Questions for the work
that was done in this field by a Sub-committee that we appointed. The
protagonists on the Sub-committee were on the one side M., Rolin and on the
other ¥MM. Bastid and Pernot, Tt is in my view a great triumph that,
starting from such very different angles, they were able to produce the
definition of those rights which appears in Document AS (2) 30 (3}, which

. Representatives will no doubt have seen.

I wish tolétate~objectively, which I understand is my duty, the
arguments for and agzinst the insertion of those rights, ’§ythlﬁﬁ’that the
arguments against their insertion may be summarised as three, '

The first is the difficulty, in spite of the work of such
experienced lepal Representatives as those I have mentioned, of judieial
interpretation and enforcerment of those rights.

The secord is the fact that in general, even inside the State, sccial
and ecoromic rights are not usually expressed in a Constitution in such =
way as to give judicial remedies.

The third is the broader point that cnce one enters the third category
of rights ~ that is social and econcmic rights - it is very dirficult to

know where to halt, and it is therefore safer to keep out of that territory
altogether. ‘ -

S

(1) Chairman of the Lepal Committee, presenting the Beport of the Committee
orally. . _ -

(2) I.e., the second difference between Recormendation 38 of 8 September 1949
and the draft Convention of the Committee of Ministers:

(3) Cf. para. %X-6 above, p, 65,
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Fub, on the other hand, 1t is urged that these rights are the very
pasis of freedom, and there is a widely held view thab personal ard nolitical
freedom is impaired, if not vendered merely neminal, urless its enjoyment is
made practical by a reasonable guarantee of these rights, o

’

T have bried to put the arguments objectively , but I would remind the
Assembly of a point to which I must return, that we in this Assembly have to
remenber that only & Convention to which the Committes of Ministers will
acreé will be recormended to our Goverrments, and as experienced politicians -
we must bear that point in mind. ' . ‘ '

e

P i

(Coll. ed, IV, p. 830; or Rep., 1950, II, p. 326)

(b) M. Azara (Ttaly) (Translation):

£ ~

The first point on waich I should like bo speais concerns the right
to own property and the right of parents with regard to the education of
their children., Last vear, meither the Commttes nor the Assembly were able
to find 2 basis for undsrstandine  and conciliation between the two opposing
view points, )

‘ Now, thanis tc the offorts of our colleagues and eminent jurists,
MM. Rolin, Permot and Pastid, . merbers of a special Cormittee, we are faced

with a text which the Commitfee has discussed, re-phrased and finally

presented in the formulac which have been submitted to you in Document AS (2) 30 (1).

In the first of these texts, Section 11, the right to own property is
expressly not mentioned, in order fo avold elahorate questions, especially
thearatical disquisitions on the nature and extent of this right, but there
is clearly established, in conformity with the Universal Declaration of
Humen Rights, drawn up by U.N. {Articls 17), the fundamental. prineiple that any
person, natural or corporate, has the right to respect for his goods and chatt cls
which may not be the objeet of arbitrary confiscation.

Pt

(1) Cf. para. X-6 above, p. 65.
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But, on the other hand, the use which an owner makes of his goods

and chattels may not be arbitrary. It is not admissible that the sald usage

should be so contrary to the general interest that such property would end

up by being considered, not as a nrojection of the individual's personality

on to his effects according to the elementary rules of law and morality, but
. @ o means of distorting these rules, as a process of emulation, as it were

(1f we give the word a very wide sense) and there would result from it a

species of aberration in the exercise of the right.

No one tcday contests the social function of property. This function
provides that the utilisation of property, in accordance with the general
interest, can be sanctioned by the law, only in crder to avoid that
cives ad arma veniant, and each State may decide, through its legislative
power, in whal form and to what extent the right of the individual should
be conformabie to the general interest,

~This principle, firm as a pillar and which has been introduced already
into several codes and modern processes, is clearly affirmed in this secord
paragraph of Section 11 of the text of the Committee, which you have before
you and in favour of which I declare my approval and support ..."
(Coll. =d., IV, pp. B836~7: or Rep., 1950, II, pp. 338 and 3H0)

{c) M. Schmal (Netherlands) {(Translation):

"Mr, President, last year, on returning to Holland after the first
Session of this Assembly, I was questioned a number of times on the great
things we have done and the disappointments we had sustained.

With regard to our discomfitures, these, in my humble opinion, have not
been lacking; the very fact that the Assembly has considered it necessary to
refer back the two paragraphs contained in Sections 11 and 12 of Article 2 of
the draft Conventlon to the Committee on Lepal and Administrative qQuestions, for
re-examination, seems to me tc furnish the best proof of this.

We have seen that the right to own property, expressly recognised in
the UN Universal Declaration, has once again been the subject of lengthy
discussions here in Strasbouwrg., Tn the end there was a disposition to shrink
from taking a decision which, at least for all those of us who support the
Declaration, elaborated in Paris, was not really open to any serious doubt,

it

(Coll, ed., IV, p. 838: or Rep. 1950, IT, p. 342).
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(d) ‘Lord Taybon {United Kingdom):

"Finally, there is the issue relating to rights 11 and 12, as we
speak of them - the rights which were held over at the end of our last
Lsserbly. As I happened to be the mover of an Amendment to delete them,

T think I ought to express my opinion on them very briefly, = My objection
last year was definitely and clearly -~ and T hope I made it plain at the
time - a tactical cbjection based, in the first place, on the belief that

it would be extremely difficult todefine these rights; apd in the second
place on-the thought that, even if they were defined, there would be a great
gifference of opinion which might be a stumbling block to .certain Members

-of the Council of Furope accepbing the Convenbion. Tt seemed to me -and

it seems to-me boday - that what we need is to get this Convention, this flag
setting out our aims and purposes, as quickly as possible -and then to get
joint responsibility established. .As I arpgued last year - and T am more than ever
conwvinced of it ~ this issue of Human Rights is one on which  the nations should
be prepared to accept the intervéntion of their assoclates.. If we cannot agree
to scme measure of pooling of ouwr sovereignty for the maintenance in ocur
respective countries of the most easily defined and most essential of the
Faman Rights, is there any hope of owr achieving the pooling of sovereignty where
interests differ widely. and where there are great difficulties of definition?

Tt seemed to me that this was the first plunge-into the water, and that
if we find we can swim at all, we can gradually go for longer and longer
distances and achieve much more complete results, ' T still hold that opinion,

. The Commitbes on Legal and Administrative Questions have submitted
compromise formilac on these two points, My attitude towards them is exactly
the same as it was 'last year. If, in this Assembly, it appears.that there
is no serious controversy on those issues, and if the lawyers say (throughout
this discussion T have been the one amateur among many lawyers) that they
are adequate and suitatle justiciable definitions, T have nothing further %o
say, and I°shoyld certainly agree to their being included. -

. "
! e

(Coll, Qd., IV, pp. B43-4; or Rep., 1950, II, pp. 352 and 354).
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8. Consulbative Assembly sitting of 16 August.1950 (morning)

(a) Wr. Norton {(Ireland):-

"last year, the Assembly adopted, I think by 64 votes to one, &
‘Recommendation which it submitted to the Committee of Ministers on fundamental
personal and political rights. After consideration of the Recommendation by a
Comittee of Hxperts, by a Committee of Senior Officials and by the Committee
of Ministers, we are now offered something which is substantially less than
the Pecommendation which was made by the Committee and which has certain

. vital omissions which seriously weaken the draft Convention as a fundamental
charter of Human Rights. In'my view, these omissions are of  considerable
importance, : - : ' '

They relate, in the sphere of personal rights; to the absence of a
safeguard which would enable parents to choose the kind of education to be
given to their children. There is also an absence of a recognition of the

inherent natural right of human beings to own property and to us2 it with such-

1imitations in the interests of the common good and social justice as may be
prescribed by the law of our respective countries.
.In my opinion, these are vital safegvards which have a deep significance

,far outside the secular realmand no reasons whatever have been given to the
Assembly by the Committee of Ministers for the exclusion of these essential
safeguards. The silence of the Committee of Ministers is not an answer to the
Assembly nor is there an explanation for the exclusion of these essential g
nrovisions. It is not right that the power of veto by a single member of the
Cormittee of Ministers should be used as a justification for weakening the
safeguards to which the Assambly rightly attaches considerable lmportance.

L3 )

I think that the draft Convention is in urgent need of improvement in
crder to strengthen it, and ... that it- should include a provision for o
safeguarding the inherent ratural right of citizens to own property and to use
it subject to such limitaticns in the public interest and in the” interests
of social justice as may be prescribed by law..." (Coll. ed., IV, pp. 845-850-
or Rep., 1950, IT, pp. 494, 496 and 458).

fo
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(k) . Teitgen (France) (Translation):

17

L )

Tne Tirst guestion that we had fo solve last year was that of
deciding what precisely are the rights and freedoms in respect of which a
Eurcpean guarantee cught to be given. The Ministers have accepted the 1list
we drew up. We shall very shortly be adding to it a guarantee .of the right
to own property and a guarantee of prior right of parents in the matter of
education of thedr children. ' - .

2k,

‘fh this comnection our Committee reached agreement on a text which ray
be capable of further improvement. There is every chance that the Ministers in .
their turn will accept .these proposals. We shall therefore have reached mutual
agreement, when our work is completed, on the list of rights and freedoms to be

guaranteed,

1] ] '
.a S

(Coll. ed., IV, p. 852; or Rep., 1950, II, p. 502) y

(¢) Mp. Mackntee (Ireland):

7

LI

. I propose to move, 1f necessary, at the end of the debate, the following
Moticn: | | . :

'The Consultative Assembly, in referring to the Committee on Legal
and Administrative Questions the draft Corwention of Humen Rights and Fundamental
Freedoms, which the Committee of Ministers has submitted, expresses its regret
that the draft Corwention in question does not include any declaration of the
inherent matural rignt of ran to own property and to use it with such limitations

' ’in the interests of the common good and of social justice as may be prescribed

by law (1).

(1) See Doc. AS 5(2) 59, p. 797. - Mr. MacEntee's Motion for a Resolution,
which was alsc signed by Messrs. De Valera, Norton and Everett, was v
referred to the Legal Committee. (Coll. ed., IV, p. 845; or Reps 1950, 11
p' 5“2)0 . '
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T cannot see the Parlisment of my country ratifying the Cornwvention
in its present form ... (1).

|
i

LR 3

All this would merit detailed reference, but in the limited time at
my disposal I can refer only very briefly to two matters which I regard as of
capital importance. I refer to the rights of parents in regard to the educatlon
of their children and to the right of private ownership of property.

" Tn order to bring these matters before the attention of the Assembly in
a formal way and to ensure that when the Assembly's Committee considers the draft
Corwention they will riot be estepped from adverting to those rights aml
restoring them to their rightful place among Human Rights and and Fundamental
Freedoms, my colleagues and I have, as I have already informed the Assenbly,
put down two Motions wnich we feel express generally the views of the Asserbly
in regard to these important matters.
In order to justify the execlusion of those rights from the list of those
which it will be withirn the competence of the Commission to safeguard, to investigate
alleged abuses of, and te report upen such abuses, and which will be justiciable by
the Ruropean Court, it has been suggested, first, that those rights are more
difficult to define, to intarpret judiclally and to enforce. ‘
Second, it has been suggested that, even within the State, social and
economic. rights are not so expressed as to give rise to jucdicial remedies.

Third, it has been suggested that it will be difficult to know where to

stop when one starts to express such rights.
- - ‘ . f

Those arguments.might equally well be used to justify the exclusion from
the list of Humn Rights many of those which nave been included in the draft .
Convertion.. For example, I carnnot conceive.that it is more easy to interpret -
judicially; to enforce and preserve by judicial remedies, the Human Rights
set out in Article 9, which relate te freedom of thought, conscience and
religion: or in Article 10, relating to'the right of freedom of expression; or in

I/.

(1) On the other hand, all previous speakers except M. Sehmal (Netherlands)
thought the Committee of Ministers' draft could, in the last resort,
be accepted as it stood (although they criticised individual features,
including the omission of the right of property). : _

~
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Article 11, which declares that everyone has the right to freedom of
peaceful assembly and to freedom of association: or in Article 12, which
relates to the right to marry and found a famllv or in Article 14 which
nrovides that the rights secured in the Convention shall be enjoyed w1thout
discrimination on the grounds of rellﬂlon, s=x, colour, lungUage, national
or social origin. :

I repeat that I camnot conceive that it would be more easy to make
those rights effective than it would be to safeguard the fundamental natural

.right of a parent to see that his child should be educated and brought up in

the way which his conscience dictates to him that it should be,

Therefore, - I. suggest that there is no reason on practical grounds why
these rights should be excluded from the Conventicn and T would ask the Assembly
to indicate if necessary to its Committee on Legal and Administrative Questions
that it desires that that Committee should address themselves to the consideration
of these rights in order to ensure that they will be included among the list of
Human Rights and fundamental freedoms to which the draft Corwention will apply,

v It should be easy for us to do so. The Comittee have already arrived at
a compromise; it did not represent, my point of view, or that of certain other
Representatlves, but it did-recognise at least that parents had sacred rights

in regard tc the education of their ch*ldren, and that man, as a human person,
had the right to own and enjoy property. Of course, the rlght to own and enjoy
property is limited; it is a ricnt which can be execrcised only with due regard
to the rights of others. It is a right which is a social functicn, and that
social function must be fulfilled.

Ve do not desire that it should be stated in an absolute form, but we
do feel that, in the words of one who may be regarded as our feacher and leader
in the battle for fresdom of thought and conscience, nature has intimately
commected private cwnership with the existence of buman society and its true
culture, and especially with the existence and development of the family. It is
the furctlon of private property to secure for the father of a family the true
independence which he needs to discharge the dutles assigned fo him by the Creator.
Tt is in that spirit that we wish to ses a reference to the right of private
ovnership included in the draft Convention. :
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As I have said alrendy, the ownership. of property is a right to -
which duties and obligations are inseparably attached, Those who have
property are boud, according to their means to assist those who have
not: property may not be used oppressively nor may it be monopolised by -
those who own it. , I feel it essential that I should state the limitations which "
I think attach to this right.

«a e

To conclude, I should like to say that I hope-that when we come to
take a decision on the draft Convention we shall ensure that that decision
will be one which will permit the Committee to reconsider these questions
afresh and to include,; if necessary, in the draft Convention, as representing
the general viewpoint' of the Assembly, provisions which will ensure that the
two rights I have mentioned - the right of the parent to safeguard his child
during the process of education and the right of man, as a human person, to
enjoy the private ownership of property - will be included as articles which
we regard as fundamental”, (Coll. ed., IV, p. 858, 859, 860 and 861; cr \
Rep., 1950, II, pp. 514, 516, 518 and 520). . ’

+

(@) Mr. O'Higgins (Ireland):

1)
.

\

T know that to continue talking along those lines (1) should loglcally
lead cne to reject this Convention entirely. I would not, however, do that., -
T would not share in that respect the views even of my colleague, My, MacBEntee,
because while bhe Convention does not contain either the right to free elections
or the right to ownership of private property, to which Mr. MacEntee has
referred, and, indeed, while in those respects the Joviet sysbem could quite
easily comply with the provisions which this Convention contains, nevertheless,
in so far as it provides for the extra-mational machinery for the investigation
of prievances and the remedying of probloms particular to different States
and different individuals, I think it is something worth accepting, and I think
that we should accept it in that spirit: but accept it merely as an instalwent
of what is due to the peoples whom we sre representing ...

foooa

(Coll. ed., TV, p. 864; or Rep., 1950, TT, p. 526)

' :_ . : ..j-

(1) i.e., criticising the omissions from the draft Convention submitted
to the Assembly.
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{e) M. Beaufort (Netherlands) (Translation):

ir
‘e

, ngeral'Representatives have expressed their disappointment - and T
agree with them in this -~ that several of the rights appearing in the list
submitted by the Assenbly had been left out in the Ministers! draft.

LI 3

(Coll. ed., IV , p. 865; or Rep., 1950, II, p. 528)

(f) M, Baban (Turkey) (Translation):

1t
[
L] ;

T consider that it is my duty to draw the Assembly's attention to the
right to own property which has not been assigned a fitting place in the
Convention,

1"
(N

(Coll, ed., IV, p. 870; or Rep., 1950, II, p. 538)

(g) Sir David Maxwell-Fyfe (United Kingdom):

"... I should like to suggest that the Convention sent to us by the
Committee of Ministers be now referred to the Committee on Legal and Administrative
Questions for consideration. UWhen it is so referred, all the points which have
been raised in this debate, including the points contzined in the Motions of my
frierd, Mr, Macintee (1), will be considered by the Committee.on Legal and
Administrative Questions, with the hope that that Committee will be able to
report back to the Assembly next week and that a decision will then be taken
on the final form of the Conventilon whlch we, in turn, will send back to the
Cormittee of Ministers ..."

This was agreed,
(Coll. ed., IV, p. 871, bis; ‘or Rep., 1950, IT, p. 542)

9. Draft Motion submitted by M. Teitgen (France) to the Legal Commibtee
(16 Fugast 19500

"article 1:

The Consultative Assembly of the Council of Furope having been acquainted
by the Committee of Ministers with a draft Proposal for the Safeguarding of
rﬁmnn.Rlahts and Fundamental Freedoms which has been drawn up with due regard
to the draft submitted by the Consultative Assembly to the Committee of Ministers,
expresses a favourable opinion of the proposed draft.

i

*

(1} Cf. p. 71 above.
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Arficle 2 ‘

The Consultative Assembly however strongly urges the Committee -
of Ministers to complete or modify the text as drawn up in the fol-
lowing manrer: : c -

Paragraph I - Tnsert ir the draft an Article numbered 104
worded as follows (1)

Every natural or legzal person ig entitled to

the peaceful enjoyment of his possessions. such
‘Possessions cannot be subjected to arbitrary
confiscation. The present measures shall not
however be congidered as infringing, in any way,
the right ol' a State To pass neccssary legislation -
.. - to ensure that the said possessions are utilised

N . ) . in accordance with the general inLercst.

(Coll, ed., IV, pp. 874 and 876-7; or Docs. AS/JA (2) 6 and
6 revised, p. 1, or -Fr.). .

10. Minutes of the meeting held by- the Legal Committee on 17 August 1950
(morning): : ‘

"The Chairman called upon the Rapporteur, M. Teltgen, to cutline
the manner in which he considered the work of the Committee should
proceed. , .

The Committee deliberated. -~

‘ Hesolved: That, subject to later amendments, the Committee should
express a favourable opinion of the draft Convention for the Protection
of Human Rights and Fundamental Freedoms, as accepted bty fthe Committee
of .Ministers. ' :

\ » .
Resolved: That the Committee should at its next Meeting consider
the incluslon of Articles relating to education, property and political
rights in the draft Convention. : S

- The Chairman invited M. Mercouris to submit a Memorandum to the
Committee develcoping the point of view he had expressed in Committee.

s
H
_—

. \ _ .
(Coll. ed., IV, p. 872; or Doc. AS/JA (2) PV 3 revised, p. 3 -
or. Engl.).. ‘ ‘ -

-~

(1) Cbmpére with text quoted in X-6 above, p. 65. Alterations are.
underlined. '
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1i. Comments by MM. C. Rendis and S. Mercouris (Greece) on
M., Teltgen's draft motlon (1) (17 August 1350)

“We agree to the draft proposed by the Committee of
Ministers. With regard to the Amendments proposed to paragraph
1° (1), paragraph 3 clause 2 (2), paragraph 4 (3) paragrach 5 (4)
and parug“arh 6 (5), we wish to draw the attention of our colleagues
on the Committece to the danger of proposing such amendments during
the period of ‘fcold’ and sometimes 'hot' war which we are experi-
encing at the moment. Under'Inttrnational faw there are excepticnal
rules in force in war-time for nationals of enemy.countries,
providing for such measures as arrest, internment 1n concentratlon
camps, confiscation of propmrcy,'%pL01al penalties for esplonage,
sabotage c¢te. Now the present wars have taken a different form;
at the enemy’s headquarters. somewhere behind the 'Iron Curtain',
preparations are beling made for apggression within the attacked
country itself and, with the help of the border countries, the war
is being waged with the aid of nationals of the vietim country.
Most of the enemy's rearguard services are concealed in the towns
and villages of this same country (for example food, transport,
intelligence, espionage, sabotage and so forth). This actually
occurrcd in Greece in 1946 ~ 1919 and 1s also happening to some
extent in Korea at the prescnt time

In Greece, the defeated enemy has withdrawn into the
territories of the bordering countries, stating that it has
provisionally suspended military operations.

v In the Greek interior, the enemy is beginning to reorganise
his system of partisan asectivities. Consequently, to apply the
rules of Human Rights and individual freedoms without any
restrictions in exceptional cases would mean encouraging the
preparations taking place within Greece for a renewal of the
armed attack with the help of forces which had fled beyond the
frontiers. '

(1) Cf. para. X 9 above, pp..75 and 76.

(2), (3), (#) and (5) - These amendments were respectively for
the inclusicn of the right of criticism and polltlcal opp031t10n,.
the .insertion of a general clause referring to the "general
principles of law recognlsed by civilised nations™, wider recog-
nition of the right of individual application to the Furopean
Commission of Human Rignts and increascd powers for the European
Court.

t
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In the present circumstances it would be wise to add
a' paragraph enabling any State threatened by = transformation .
of the 'cold' war into a ‘hot' war to suspend the individual !
liberties of those of its nationals who belong to enemy
organisations and are under enemy orders to carry out an armed
attack against thdir own country.”

(C611l. ed., IV, p. 879; or Doc. AS/JA (2) 10 - or. Fr.).
12, Minutes of the meeting held by the-Legal Committee on
18 August 195C ¢ :

. The Committee considered paragraphs I and IT of
Article 2 of the draft Motion submitted by the Rapporteur.
(Reference: AS/JA (2) 6 revised). '

Paragraph I (the right to own property)

of Article 2 of the Draft Motion of the Rapporteur was adopted by
15 votes to Y4, with 1 abstention.

¥
.

(Coll. cd., IV, p. 881; or Doc. AS/TA (2) PV 4, pp. 2-3,
or. Engl.).

13.' Draft Repbrﬁ of the Legal Committec to the Consultative.
Assembly . _ N
" ... The Committee felt that it was 1mportant that they,
and the Assembly in due course, shculd express their general
approval of the Convention submitted by the Committee of Minlsters.

. The Committee felt, however, that there were certain points
to which they should direct the attention of the Committee of
Ministers and urge the Ministers to include them in the Convention..
They have incliuded these voints in the draft Rescolution appended,
which they invite the Assembly to pass. ALl these points have becn
fully discussed and it should not present any.difficulty to the
Committee of Ministers to make a decision upon them,

Your Committee feels 1t to be a matter of the gravest
urgency that there should be no further:delay in bringing the
fonvention into operation. C

(1) Right or Property

The text agreed to by the Committee and appended is that
arrived at after cxamination by a Sub-committee of the Legal
Committec of last year. It represents an attempt to define
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the right as requested by the Assembly in September 1949, ang
endeavours to make the distinection between arbitrary confiscation
and the soclal conception of property which allows it to be usecd
by regular legislation for the public good.

In the discussions of the Committec it was felt, on the
cne hand, that the text now submitted represented a fair
definiticn of an essential right, arrived at after much discussion
and the careful study mentioned above. On the other hand, certain
members of the Committee felt that it was wrong to include this
social Pight and exclude others such as.the right to work and the
right to rest and leisure., The Committee, however, decided by a
majority of 15 votes to 4 that the right should be included.

) -

(Appendix: modifications of the text of the draft Convention
proposed by the Committec) -

(i) Insert in the draft Convention an Article numbered 10 A,
worded as follows (1):

Every natural or legal person is entitled to the
peaceful enjoyment of his possesgssions. Such possessions
cannct be subjected to arbitrary confiscation. The
present measures shall not however be considered as
infringing, in any way, the right of a State to pass
' necessary legislation to ensure that the said possessions
T are utilised in accordance with the general interest (2).°
3

(Coll. ed., IV, pp. BY6-7, 898-9 and 9C0; or Doc. AS/JA (2) 15,
pp. 1, 2 and 5, and Doc. AS/JA (2) 15 revised, pp. 1-3%, - or.
Fngl.).

14. Prelimirary draft Recommendation of the Consultative Aspembly
to the Committee of Ministers (235 August 19507 (3)

"Article 1

The Consultative Assembly of the Council of Furope having
been acquainted by the Committee of Ministers with a draft Proposal
-for the safeguarding of Human Rights and Pundamental Freedoms, which
has been drawn up with, due regard to the draft submitted by the
Consultative Assembly to the Committee of Ministers, expresses a
favourable opinion of the proposed draft.

(1) Identical with English text quoted in ¥ 9 above, p. 76. The
corresponding French texts differ slightly.
(2) This text occured in Doc. AS/JA (2) 25 but not in Doc. AS/JA (2) 15
~ revised, which had no Appendix.
(3) Apparently drafted for the Committee by M. Teitgen. -’

*
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Article 2:

The Conshltauivc Assembly, however, strongly urges the i
Committee of Ministers to complete or nodlfy the text as drawn
up in the follow ing manner:

Pa}agraph I

Insert in the dr@ft an Article numbered 10 A worded as
follows: : o '
"Ivery natural or legal perscn is entitled tc the peace-

" ful enjoyment of his possessions. Such pbssessions: cannot
be Bubjected to arbitrary confiscation. . The present
measures shall not however be considered as infringing, in
any way, the right of a State to pass necessary legislation
te ensure that the said possessicons are utilised in
accordance with the genceral interest (1),

Coll. ed., IV, pp. 89% and 894; or Doc. AS/JA (2) 20,
pp. 1 and 3, - or. Fr.). '

15. . Minutes of the mecting held by the Legal Committec on
23 Aupgust 1650 :

£
t
U I

E@gairgpg E gf_the_d£a£+~wgtiog submitted by the Ra pporteur (2)

The Commitiee deliberated. = L

M, BJ%tld stated that kls approval of the draft Convention
was dependent on the adoption of the amendments the Committee had
nroroaed to the Committee of Ministers,.

M, Persico proposed a textual amendment to the draft Recommen~
dation, which was approved unanimously by the Committee.. .

. s a

|

(Cell. ed.
Engl.).

s IV, p. 892

y

or Doc., AS/JA (2) PV 7, p. 3, - or.

(1) 'Text identical with those quoted in X ¢ and 13 above, pp. 76
' and, 79. . v

- (2) Cf. para. X ih above, pages 79~80
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-16. Report of the Legal Commlttee to the Consultative Assembly
’ (2ﬂ fugust 15507 }
/
(Explanatory Memorandum) (1).

... The Committes felt that it was important that they,
and the Assembly in du& course, should express their general .
approval of the Convention submitted by the Committee of HMinisters.

The Committee has, however, cconsidered it to be its duty
to urge the Committee of Minisfterg to make cecrfain additionsg or
.essential alterationg which the former would like to see 1ncluded.
In drawing up these proposals, the Committee has taken 1nto
consideration those divergent opinions that had been brought fto
light within the Commiftce itself, as had no doubt been thc case
within the Committee of Ministers. The agreement reached by 1t
' On most points enicourages the hope that the Committee of Ministers
will rally to 1ts suggesticns and that the draft Conventilon may be
modifled wifthout any substantlal delay belng incurred.

2. Right of Property

The text agreed to by the Committee is that arrived at
after examination by a Sub~committee of the Legal Committee of
last year. It represents an attempt to define the right as
requested by the Assgembly in September, 1949, and endeavours to
make .the distinction between arbitrary confiscation and the social
conception of property which allecws it to be used by regular
' loglslaflon for the public good.

In the discussions of the Cormittee it was felt, on the
one hand, that the text now submitted represented a feir definition
of an essential right, arrived at after much discussion and the
careful study menticned above. On the cther hand, certain members
of the Committee felt that it was wrong to include this social
right and exclude others such as the right toc work and the right
to rest and leisure, and had doubts as to the form in which the
right was stated. The Committce, however, declided by a majority
of 15 votes to I that the right whould be ircluded.

PRSI,

(1) Compare.with the text quoted in X 13 above, pp. 78-79.
The more important changes are underlined. '

i
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(Proposed Recommendation) (1):

. The Consultative Assembly of the Council of Europe having
. peen acquainted by the Committee of Ministers with a draft
Proposal for the safeguarding of Human Rights and Fundamental
Frecedoms, which has been drawn up with due regard to the drafti
submitted by the Consultative Assembly to the Committee of -
Ministers, expresses a favourable opinion of -the proposed draft;
but strongly urges, the Committee of Ministers to complete or
medify the text as drawn up in the following manner:

L g

" paragraph by

Tnsert in the draft. an Article numbereé 10 A worded as f6Illows:

"Every natural or lcgal person is entitled to the peaceful
enjoyment of his possessions. Such possessions cannoct be
.subjected to arbitrary confiscation. The present measures
shall not however be considered &s infringing, 1in any way.
the right of a State to pass necessary legislatlon to ensure
" that the said possessions are utilised in accordance with
. the general interest.' ‘

5t

(Coll. ed., IV, pp. 903, 906 and 908; or Doc. AS (2) 93,
pp. 981, 984 and 935}, , ’

17, Amendment No. 2 ©O the Report of the Legal Committec proposed
by Mr. Mitchison (Unlted Kingdom) and hdberg (Sweden)
T2 August 1550) '

“,eave out paragraph I.

'_”(2)?7

(Coll. ed., IV, p. 910; or Amendment No. 2 to Doc. AS (2) 93.
p. 989 - or. Engl.) -

[3

18, Consultative Assembly Sitting of 25 August 1950 (morning)

(1) Virtually identical with the text quoted in X 14 above,
pp. 79 - 80.

(2) Mr. Mitchison, in his Amendment, aiso proposed leaving
out any reference to the rights of parents in regard to
their children's education (ef. the present Artiecle 2 of the
First. Protocol) apd to dispense individuals from the obligation
to use the services of a lawyer in order to make an application

- -

to the European Commission of Human Rights.
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(a) 8ir Davigd Maxwell-Fyfe {(United Kingdom)(l):

M

" Now, I come to specific points. The definition of the
right of property represents the effort cf the Committee last
year, with the help, as I have said, of a Sub~committee holding
divergent political views, to reconcile the social conception
of property with the prohibition of arbitrary confiscation. It
was felt by a-majority of the Committee that thils represented
fairly the distinction between these two conceptions. It 1is true
that, on the other hand, a minority objected to the inclusion of
this right for the reasons which I have tried to state in the
Report: but I ask the Assembly to consider. that the insertion was
arrived at after a really great effort to find a true and effective
definition acceptable to the different points of view, and to bear
that in mind before we have any serious conflict today on this
point which we have discussed so often and at such length.

~ That is the spirit in which I ask the Assembly to approach
this dificult problem, and in doing so, there is a further
remark I wish to add., I have referred to our Sub-committee. It is
one of the glories of the Council of Europe that in no other body
that I know could we have had gentlemen of such distinction and
legal experience to make such a breoadminded and conciliatory
approach to sc difficult a problem. ’ '

it

(Coll. ed., IV, p. 913; or Rep., 1950, III, p. 886)

(b} Mr. Reoberts (United Kingdom)

i

T refer first tc the right of property. I must say
frankly that for my own part - and I speak also for Lord Layton -
T should for tactical reascns have preferred that right not to
have been included in the draft Convention. T certainly think
it desirable for everyone tc have some property and to be
protected in respect of his personal belongings, bub it is almost
impossible to define briefly in general terms a right to property.

~

+ /‘ -

(1) Chairman of the Legal Committce, presenting the Committec's
Report orally in the absence of M. Teitger;g Rapporteur.
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The word 'possessions', used in the English text, is
not a really satisfactory word. It calls to my mind memories
of the young man with great possessions who put them before his
ldeals and visions. It is a word that would not be found in a
British Act of Parliament or any cther legal document.

Furthermore, by bringing in property we open up the
field for specifying other social benefits aAnd advantages -
the right to work, the right to leisure, the right to an ¥
adequate standard of living and the right tec social security.
Would anyone argue that the right-of provperty is more important
than any one of these? There is a legal maxim ‘'Expressio unius, -
exclugio alterius?!, and by the express mention of property alone:
we do not wish to lay the draft Convention open to the charge that

the Assembly considers property the most important of the social
rights. s ‘ :

(1).

We have to remember always that the draft Convention is
not & list of all fundamental rights. It is not like the Universal
Declaration of Human Rights of thé United Nations. It is a collective
guarantee by the Council of Europe of the essential conditions of
democracy in each State. It should, therefore, be cenfined to the
minimum essential rights, the acceptance of which by 2 State will ‘
ensure that it remains democratic. They must be such rights as are
capable of precise definiticon and of enforcement by a court cof law,
and by an authority outside the State.

B

(Coll, ed., IV, pp, 915-6: or Rep., 1950, III, po. 890 and 392).

(c) ¥r Mtchison (United Kingdomj

£f
e e ons

You will see from the Report, Mr. President, that there
was opposition and I have put down some Amendments (2) upon
which, with your leave, I propose to say a word or two because
I think I shall be able to shorten the proceedings.

(1) Here Mr. Roberts spoke of the rights of .parents in regarad
to their childrents education (e¢f. the present Article 2 of
the First Prctocol). '

(2) ¢f. Para. X 17 above, p. 82.
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My own difficulties about .this draft Convention were very
similar to those ‘'which have been expressed by Mr, Roberts,
We proroged to make a statement about the rights of property
which seemed to me, and still seems to me to some extent, to
present‘two~difficulties.

Flrst I felt some doubt whether any draft Convention
which entalled a .procedure going first as far as a European
-Commission and then, if the case so arcse, to a Eurcpean Court,
should haveé inserted in it a clause about the essentially social
right to property. I felt the same doubt as Mr. Roberts as tc
whether if this particular social right were inserted, there
should not accompany it cther rights common to man, and which
to many men are far more important than the right to property.

In this industrial world of ours it is cften the case
that & man is far more concerned with his right to work or .
his right to leisure than with his right to property, with which
_he may be very scantily endowed. It was for that reason that T
felt some doubt about such an insértion. :

Agaln, I did not wholly like, nor do I still wholly
11ke3 leaving to a European Ccmmleslon or, in certain circumstances,
to a European Court, the question of what amounts to arbitrary
deprivation of property. T hope T may be allowed tc say that in
our country we have carried through measures of nationalisation,
and in our Parliament, in.debates which were often heated, and in
" which the choice of language was not always as precise as one
expects to find in a draft Convention, we have been accused of
the arbitrary confiscation of railway shares and things of that
-sort. I felt the difficulty that there might easily be introduced
a political question under cover of what mlght appear to be an
obvious right.

S (1)

_ But on the rlght of pronerty, as- I believe it to have
been intended by those who, with such care, drafted. this clause
in the Sub-committee last year, there can be very little differ-
ence, Accordingly, I have come to the conclusion, on these two
. clauses, that my objections were fundamentally those of a lawyer.
Lawyers have their place. This was indicated just now by a

~

(1) Here Mr. Mitchison spoke ¢f the rights of parents in
regard tc their children’s education (c¢f. the present Article 2
of the First Protococl)-.
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most distinguished member of the prcfession, who also indicated,

in such a way that the whole of the Assembly responded to his werds,
that lawyers alsgoc have hearts and a sense of their responsibilities
as citizens of the world. ’

I feel that if this legal objection were tce be pressed now

and I were to put myself in the position of raising again the’
kind of question that was raised here last year, and did so on
juristic vrounduJ we might expose what is really a remarkable
achlevement to quite unnecessary criticism. After all, we are
only making propcsals to the Committee of "Ministers, and accordingly,
I propose to smother any juristic gifficulties I may feel and
equally to smother any minor guestions of the wordlng of the clause:
and, .ihstead, to welcome and accept the two clauses in the spirit
in whlch I believe they were drafted by those who were respon31ole
for their drafting, hav1np regard to the furdamental rights which,

undoubtedly, they recognise. After all, the question here is that
" the High Contractlng Parties should not merely agree but should
also declare certain fundameéntal rights.

N ) AU

(Coll. ed., IV, pp. 947-918: or Rep., 4950, III, pp. 894
and 896). . . _

(d} M. Pernct (France) (Translation):
ladies and Gentlemen, I have asked to speak in order to
reply to Mr. Mitchison, nqv1né noted that he has tabled Amendments
with 2 view to the suppression of a .part of the provisicn concornlng
the right to own property and also of ub: right of parents in
connection with the education of their children (2).

o s . . [

T had hoped that, following.this conciliatory effort (3).
we should find no leEWCultles within the Assembly, and I cannct
help regretting that Amendments should have begen tabled particularly
with regard to the gquestions of property and education in respect
of which, I can assure yocu,. we have made The greatest possible
efforts at reconciliation.

t

.

4

(1) Here Mr. Mitchiscn spoke on the 3rd vart of his Amendment
(deletion of the obligation on individuals to use the services
of a lawyer in order tc make an application to the Eurcpean
Commission cf Human Rights.

(2) Cf. para. X 17 above, p. B82.
(3) By the Legal Committee.
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We examincd these twe questions from every point of view.
We sought a compromise solution. I believe we have achieved it
and I venture 5o hope that later on the Assembly ‘will recognise
this by ratifying the two sets of rrovisicns submitted by the
Committee. : : : :

What are the principsl arguments putb forward by Mr. Mitchison?
If I am not mistaken, our colleaguc appears first of all to
be preoccupied by the fact that we have made some alterations in '
the text proposed by the Committee of Ministers. :

One really does come across SOme unexpected surprises in
political life. '

Tn the last few days we have listened to criticisms of the
Committee of Ministers. Yet todgy it would seem that the text
drawn up by the Committee of Ministers has a kind of intangible
gquality which we must scrupulously respect. ’

How happy would the Ministers be foday to hear such laudatory
remarks to which they are not at all accustomed. ’

T should like the Assembly to realise from the very start
that whén the propcsals of the Committee come before the Committee
of Ministers, they can reckon on faveurable consideration, and
- T particularly want to draw attention to this fact because it has
not, so far as I know, yet been brought cut.

You are aware that, following our debates in September 1949,
the Committee of Ministers referred the draft Convention to a
Committe of Experts for examination. The latter, in its Report
which I have before me, on page 12 of the French text uses the
following terms which I think it would be useful for me to read. -
"Most of the members of the Committee' - 1 emphasise the word
Tmost! - 'were of the cpinion that the Euroncan Conventiocn on
duman Rights should include the .safeguarding cf the right to
own property and that of parents to choose the kind of education
that sheuld be given to, their children.' That is to say the - -
two provisions concerning which I am offering an explanaticn at
the present moment. '

Aind after pecinting out that this question was outside the
nrovince of the Committee of Experts so long as the Assembly, to
which the question had been referred back, had not given 1ts
-opinion, the Committe of Experts adds this phrase which is worthy
of thought: 'The Committee calls the attention ¢f the Committee
of Ministers to the importance of the two rights in question.

I/‘II
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It was felt that the totalitarian régimes had a tendency to
interfere with the right teo own property as a mecans of exer-
cising illegitimateée pressure on its nationals and they also
sought systematically to expose the children to thelr ideo-
logical propaganda bty depriving them of the rightful influence
cf their parents’ (1},

_ T believe that one of the essential tasks of the Council
of Europe is to fight against the grdwing influence of totali-
tarian ideas. and I thought accordlngly that it would not be
without interest to recall the opinien of the Commlttec of
Experts on these two points.

“And now, what are the arpguments that Mr. Mitchison has
adduced with-no little v1gour against th proposals of the
Committee? '

Mr, Mitchison has in the first place maintained that the
definition of the right to own property., in the form we propose
it, is not sufficiently clear. ' '

I think, actually, one may always say of any definition
that it lacks clarity. ~But Mpr. Mitchison is a man of the law,
and knows.gquite well that side by side with texts there is a
thing called jurisprudence, and we may rely on the European Court

of Justice to discriminate, when the time comes, between what would

would be an arbltr&ry act and ‘what would be a 1cg1t11ate act.

If you will just glance back at the deflnltlon which :
appears in the Report before you, you will flnd that the domestic
interests, 1L I maj so call them, of each of our Statcs are
indeed scruﬂulou 51y respected.

When we debated this subject last year, what was the
cssential reason for our not being able to reach agreement?
Was it not that a Certain number of our colleagues, and indeed,
not without reason, said: 'But you are talking simply about the
right to own propc.rtys without any other indication; what will
the Court do if it has no definition?’

And 50 a Sub=-committee, of which T had the honour to be
a member, gave closge examination to the problem. It drafted the

text you have before.you: I{Every person, whether phy51ca1 or moral, ,

has the right to the respect of his property. His property may

not be subjected to arbitrary confiscation. The present provisions

cannot however be considered as infringing, in whatever way, the
" rights of states to pass the necessary laws with a view to the

use of such property in conformity with the general interest. (2],

s

e

(1) Cf. text quoted in VI above, p. 58.

(2} This is the wording that appears in Rep., 1950, III; the text
actually suggested is set out at %X 16 above, n. 82.
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As the Chairman of the Committee very well. enphasised a short while
‘ago, we have tried to reconcile the right, to own property itself with the
social functions of this right to which our Italian colleagues had particu-
larly drawn the attention of the Committee,

1 therefore think that this first complaint can be -set aside.

Mr. Mitechison has remarked, 1n01denta11y, that other rights besides
the right to own property should also have appeared in the Convention, -
such as the rlrht to work, the Plght to leisure. After all, he seemed to
say, the ownershlp of property is an economic right; and today we are not
discussing economic rights. May I be allowed to answer this argument in
the simplest possible fashlon, for it really does not seem to me that it
deserves the notice of this Assembly .

} " To start with, there is atremendous difference between the I‘lghts
refe“red to and the rlght to own. property even if only from the point.
of v1ew of the corditions in which the question appears today.

No proposal has been submltted either to the Committee by one of
its members, or to the Assembly today, to include 1n our Convention the
right to leisure or the right to work while, on the contrary - and I should
‘_llke you to pay partlcular attention to thlS argument, which appears to me
a decisive one - what is likely to be the state of publlc opinion tomorrow
in European countries if it suddenly learnec that the Assembly had set
aside the right to own property, after the Comittee had adopted a IMotion
by a large maJOflty with a v1eW‘to its being included among the recognised
rzghts”

Thefe was already considerable stirg I assurp you,., last year _
following our debates on the question, vhen it was referred back to the
COﬂmlthO And yet at the time it was only a ques tion of referring it
back for further study. If, tomorrow, public opinion, - let us say French
public opinion, that of French peasants and workers, who have day by day .
gathered tOgether what they could iIn order to have a family home, - suddenly
learned that famlly property was not guaranteed and that the men meeting
at: Strasbourg ‘In this eminent gathermg3 created with a view to safeguarding
civilization, were hesitating on this point, I can assure you that they
would be bltterly dlsapp01nted ‘
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A mumber of eminent speakers have referred in this place during
the last few days to the importance of public opinion with regard to the
work we are doing in Strasbourg. I also take up this argument and I tell
you: Take care! Should you today set aside the right to own property ‘
and the accepted right of parents to supervise the education of their
children you would estrange a great number of people whe are at present
favourably disposed to Strasbourg and the Council of BEurcpe.

We must meke a great effort to deserve a favourable publlc oninion
and to provide it with some enthusiasin for those ideas we are defendlnw
I beg the Auuemblj, then, to think very seriously before voting.

(1)?'
(Coll. ed., IV, pp. $19-921; or. Rep., 1950, ITI, pp. 898, 900 and 902)
. “ Y i - i
(e) M. Bastid (France) (Translation):

‘Wh’ President, I dld,not intend to take part in this debate T had
put down my name at the last minute to speak against Mr. Mitchison's
Amendment (2), but the very fine persuasive speech which has just been made
by my friend h Perriot, has made my task 51npu1ar1y easy; perhaps, indeed in
some respects, more dlfflcult ‘because I cannot claim to reproduce his
magnlflcent exp051t10n

- I dld not propose to speak because I thought we were all agreed. T
thought as Sir David Maxwell-Fyfe pointed out just now in his remarkable
speech, that the discussions of The Legal Cormittee formed a whole, and that
they could rnot be subdivided so as to enable a separate vote to be taken on
each point.

. Vhat did we do in the Committee? First, we gave our approval to the
principle -underlying the draft submitted by the Commitee of Ministers;
secondliy, we suggested certain additions which might profitably be made

to it. o

T do not know if some of %he_members of the Committee accepted the
additions in order to obtain a vobe in favour of the princiole but what
T do know - for I am, in this matter in the same situation as several of
my colleagues - is that we only vobted in favour of the principle of the
text of the Committee of Ministers subject to certain additions.

At the moment, I have especially in mind the rlght to own property.
The arguments which I put forward are also, to a certain extent, applicable
to the right of education to which M. Pernot drew special attention.

(1) Here M. Pernot spoke of the rights of parents in regard to their
chiidren's education (cf. the present Article 2 of thg First Protocol)

(2) Cf. Para. X 17 above, p. 82.
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. What T wish, once more, to impress upon the Assembly, is that
we offer texts which have been elaborated with great carve and which
are. the outcome of a loyal effort of conciliation between opposing
pointe of view. ‘ : | ‘ '

~ In the month of September last. yearr the question of property
was referred back to the Committee because we had formulated it under
2 very comprehensive -heading norrowed from the Declaration of the ‘
United Nations, and certain of our colleagues might have thought that, .
sheltering behind this formula, we intended, in the name of property,
to affirm an absolute right to own property rather in the nature of
the vule of part-ownership in Foman law.

Tn truth, not one of us had ever had this intention. As far
as I, personally, am concerned, I am perhaps the most individualistic
ramber of this Assembly - and I @ proud of it - but I never, for a
moment , dreamt of ignoring an evolubion which has taken place in all
countries, and which I do, in fact, consider perfectly legitimate.

Neither am T unaware that property is a social function. T
recognise that the proprietor is put in charge of his property with
the sole object of ensuring the maxinum return in the general interest.

A Sub-committee had been eppointed by the Legal Cormittes to find an
apreed formulia. This Sub-committee took as its basis the text which had
been submitted to us by M. Rolin, who was, ab the beginning, opposed
to the inclusion of the right to own property. Ve have only modified
Mp, Rolin's formula as regards its literal wording; we hove preserved both
the spirit and the intention. This is evidence of the spirit of rutual
concession and reciprocal understanding in which we worked.

Ve peaffirmed that property is an extension of the nersonalitys
that.it should be provected from arbitrary confiscation, that is to say,
© from those high~handed administrative or private measures of which all
the totalitarian régimes have furnished such sinister examples. On the
otner hand we expressly reserved to each State the right to safepuard the -
sgeisl. purpose of the property Ly aporopriate legislative anectments. _
Tor this reason, nationalisation laws which, - may T vemind FMr. Mitchison 7 -
exish in France as well as in England, could never. be rrought before the
court or the Commission and impugned before them under the text which we
sre proposing. This point seems to me to be perfectly clear.

The cortent of the right to own property, as we have forrulated it,

has thas been rendered quibe palatable. We are, in fact, merely makXing
. our. bow to a traditional right.

.
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Then, after the content, there comes the guarantee, What
guarantee does the draft Conventlon propose?  Is it strict? In point
of fact it has been very mich weakened. There is no longer an
obligatory Court. The Court will function on request, and it will rnot
even function immediately, because it.must await the approval of the

majority of states which constitute the Council of Europe.

There is a Committee, but the new Article 25 proposed by the
Committee enables States to make reservations as to the Articles of the,
Convention which may be invoked before this body (1), so that the
. adversaries of the right to own pronbrty will find lOO“hOl@b whlch
afford them entlr@ sat¢sfact10n -

Truth to tell, we spend much of our time here purging texts

-of their substance, and if we continue in this way we shall end up by

hesitating to state that two and two make four under the pretext of
reserving the right of dissent on one side or the other

It has been objected that property is essentlally an economic
rlght and that as sBuch it has no place in this Convention which
is meant to.deal with personal rlghts I protest agalnst such a view.
Property has more than an econcmic significance: it is bound up with
the development of the human being. Property is an extension of the '

man, and men camnot feel safe if he is exposed to arbitrary dispossession.

Besides, the text of the draft Conventlon,guarantees freedom
of association. This, as opposed to the law regarding ownership of
property, is an exclusively economic rlght This objection does not
therefore seem to me to bervalid. -

Neither do I recognise the argument that the owriership of property
is not a right which cen be invoked before a commission or before a
Eurcpean Court, that it is not what the British call a 'justiciable’ right.

In fact I do not know if there is any right more aﬂ01ent or more
firmly es stablished then the right to own nroperty

' In all eivilised nations, there are rules to protect 1nd1v1duals
against arbitrary confiscation. There are also enactments which, with
certain reservations and in certain c1rcumstances permit exproprlatlon
in the public interest. I think that the 1eg1u1at1ve material which
will be at the disposal of a commission or a court, for reference, is
abundant.. Consequently, I am in no way anxious revardlng any h651tat10ns
which the Commiszion or the Court might have. :

o R

(1) Cf. Doc. A8 (2) 93, Sect. 6, pp. 982-983, and Paragraph IV, p. 986.
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Ladies and Gentlemen, if I lay so ruch stress on the right to own -
property, it is because, as M. Pernot pointed out just now, this right is
of particular significance for our country and because the word evokes
many echoes in France.

France is essentially a rural democracy with patriotism for the soil.
Many were the Frenchmen who went into battle feellpg that. to a larpge extent,
they were defending their right to the possession of the soil, which is the
fruit of-their labour and their lifelong savings, the exten31on of their
individuality and the puarantees of their 1ndependence .

In France there is a mwstique of property. This is so true that the
Communist propaganda, designed to appeal to the peasant population of
France, is obliged to take this feeling into account, not only to compromlse
with it but often to flatter it.

According to the French Declaration of the nghts of Man, of 1789,
. the ownership of property was one of the four fundamental rlghts on a
par with the liberty and safety, which the draft Convention sets out to ~

guarantee. _ o

I should certainly make myself ridiculous in the eyes of mw‘electers

if T agreed to approve a text which guarantees the secrecy of the mails
but which boggles at recognising the right to own property.

- For this reason, if the impossible should happen and the right
to own property were deleted from the draft Convention in gpite of the
overwhelming majority which it obtained in committee -~ 15 votes to M -
I should be obliged to vote aralnst all the ‘rest of the text. '

, . Ve are deallng here mnth a matter of” prlncmple I think it w111
suffice if I appeal to the spirit of conciliation of this Assembly, which

is desirous of setting the seal of its approval on painstaking work carried out

out by a Committee representative of all shades of opinion, where all
divergent views were talken into consideration and mutual concessions
constantly apreed.

Consequently, I request the As sembly to reject Mr. Whtchlson 8
Amendment (1), if it is maintained, and, in accordance with Article 36,
paragraph 3, of the Rules of Procedure, I request a vote by roll—call"

' (Coll., ed., s DD 923~M or Rep., 1950, ITI op. 906 and 908).

(1) Cf. para. X 17 above, p. 82.

(29



CDB (76) 36 - g4 -

(f) M. Rolin (Belgium) (Translation):

¥

«-ae (I . ’

As several other speakers have pointed out, a great number of
Representatives last year indicated their determination to include in the
Declaration the risht to own persoral property, and the right of parents to
supervise the training and education of their children. . :

Personally, I did not share this desire. T voted on the other side.
Even today, if I were to listen to my conscience, I should be disposed
to.put forward the-objection that property and education, while they are
no doubt essential rights, give rise in their practical application to
difficulties inside our Parliaments, and are the subject year after year
" of very thorny debate, which it would no doubt be uniise to carry over into
the international field. I would remind you, above all, that there are
other sccial rights which offer the same difficulties, which, for that very
‘reason, we have not ventured to define or to submit to collective inter-. -
national control. Now, one section of our public opinion will certainly
Find it regrettable that our Assembly should have thought it a duty to
puarantee the .collective protection of certain rights while excluding
certain others which are nearer and dearer to it. .

Despite these personal objections I thought it my duty, as M. Bastid
also.pointed out, in view of the mandate given to us by the Assembly, to
make riy contribution to the search for conciliatory formulae, such as might
considerably reduce the risks that we foresaw. :

Tast June, I put forward certain formulae with this end in view.
Before I was able to return to Strasbours again they had been somewhat
modified in form,. o

I am sufficiently vain to believe that they were not improved in
the process, but I am not sufficiently vain to request the Assermbly to
re~consider the earlier text, and to amend the Committes text.

Perscnally, I think, then, that the insertion of the right to
own property and the right of cheice of education, in the form at present
laid down, no longer involves the objections presented by those which I-
opposed last year. - '

_ T may add that the Coverrments which would be most perturbed about
this twofold insertion will Find a method of lessening to a great extent
the risks to be feared, by availing themselves of the option, which we
propose, of leaving it to each country to exclude in certain cases the right
of individual appeal ..."{(1).

(Coll. ed., IV, p. 525; or Rep., 1950, IIL, p. 210). :

(1) Cf. p. 92 above, footrote (1).
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(g) M. Struye (Belgium) (Translation):
L3 - .

Although the appeal you have just applaudeq appears to me to
dispel all danger in this respect, I should like to avoid any misunder-
standings arising in this Assenbly and will say here and now that I
support the statements made by Mr. Pernot and Mr. Bastid successively.
I agree with those who consider that if, in the present state of affairs,
the draft Convention were to be strlpped,of the provisions which the .
Committee has added to it relatlng to the social aspect of property-rights:
if it were denuded of every provision which might be dangerous and, still
more, of the ohe dealing with the right to education which 1ﬂvolves the
- very flbres of human perscnality, as that term must inevitably be inter-
preted in our countries where liberty reigns: if by some remote chance this
© Convéntion were so whittled down, I could not in all conscience vote in
favour of the Draft as a whole.

i
"

(Coll. ed., IV, p. 928; or Rep., 1950, TTI, p. 916).
: B ‘ . :
“{h) Miss Pacon (United ¥ingdom) :

. "I should like, on behalf of thePritish Labour Party, to ask
Sir David Maxwell-Fyfe two questions before he replies to this Debate.

The first question relates to the rproposed Article 1C A. I should
like Sir David to give us an assurance, if he can, that this Article
‘safeguards the right of any State to undertake schemes of nationalisation
and for the taxation of wealth necessary to carry out its social policy.

. "fi (1)
- (1) Sir David Maxwell-Fyfe (United Kingdom):

"T heve no difficulty in giving Miss Bacon the assurances for.which
she asks. ‘ '

With reperd to Article 10 A, provisions similar to this have been .
included in Constitutions in countries in which nationalisation has taken
place.” We have precedents; and I do not think any difficulty can arise in
this connection.

As far as taxation is concerned, Miss Bacon’'will have seen that we
distinguish between arbitrary confiscation and legislation to ensure that
rossessions are used in accordance with the general interest.

(1) Here Miss Bacon spoke of the rights of parents in regard to their
children's education (cf. the present Article 2 of the First Protocol).
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If I rlgntly underatand her, she asks whether. legislation the object
of which is to carry out & social policy in the general interest would be
saved, In my view, 1t would be saved; and I feel sure that Miss Bacon
has not in mind taxation which would anourt to arbitrary confiscation.

L ()F ‘
(Coll. ed., W, p. 929; or Rep., 1930, ITT, p. 918).

>

(j) M. Mitchison (United Kingdom)

"Mr. President, 1 put down three Ameridimerits (2), but for the reasons
T have given I have “asked leave to withdvaw twe of them. On the third _
Amendment, conceridng the employment of counsel, T have reason to believe
there may be agreement, and T hope that my rlqhts in the matter of this
Apendment will be dealt with this afternoon.”

The President (Translation) : -

“Certainly".

(Coll. ed., IV, p. 929: or Rep., 1950, III, p. 918).

19. Consultative Assembly Sitting of 25 Aupust 1950 (afterncon)

:(ajThe President (Trnaslation):

"We are now geing to vote on what was debated this morning. The
basic document is that which was referred back by the Conmittee of Ministers
together with the Amendments proposed by the Commlttee which are Amendments
to that basic text.

: There are no Amendments to Articles 1 to 10. The first Amendment
subritted by the Committee refers to Article 10.

This. Amendment nroposes fnat an ATthlP 10 A should be added to the
draft in these terms:

' Any  person, whether physical or moral, has a right that his’
property shall be respected. . His property cannot be subject to
. arbitrary confiscation. The present provisions, camnot, however,
~* be considered as infringing, in any possible way, the right of States
. to pass the necessary laws in order to assure use belnv made of this
property in the general interest.'(3) ‘

The Amendment by Mr. Mitchison having been withdrawn (2), the only
qubstlon remalnlng is that of whether the Asspmbly accepts this first
addition to the draft Convention 5uch as it WaS transmitted to the Assermbly .
by the Conmittee of Ministers.” /.

(1) Here Sir David Maxwell-Fyfe spoke of the rights of parents in regard to
their children's education {ef. the pre%ent Article 2 of .the First
Protocol).

(2) of. para. X 17 abovc, n. 82,

(%) “lis iz the vordine thet appears in Rep. 1950, III; the text actually
surpested is set cut at X 16 above, p. 82.
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" The President (Translation):

"I call ILord Layton n '
{Coll. ed.; IV, p. 932-3; or Rep., 195G, 111, pp 926 and 928)
(B) Lord Layton (United Kingdom):

"As I was responsible last year for moving an Amendment which

led to the withdrawal of the Articles dealing with property and education,

I should like to give a short explanation of the vote I propose to cast.

My action last year was taken on the tactical grounds that it was hard to _
define these rights. and that to attémpt to do so might divide the  Assembly,
in which case it might imperil the ratification of the Convention.” But -
if the lawyers of the Conmittee were unanimous that it would be possible
‘to draft Articles which would be justiciable and if it were clear that

there would be general agreement, ny objection would fall to the ground.

The majority of the Comittee have recommended these two Articles .
and I shall not vote against them, but, for the reasons that were mentioned
this morning by Mr. Roherts, some of my doubts remain. I am a membér of
perhaps the oldest legislative assembly in Furope. It also happens to be,
or to contain the members of, the Supreme Court of Grest Pritain.  Shortly,.
ve shall be asked to commend to our Parliaments the action which has been
taken here ard the Recommendations which we have passed,

Because of the doubts that I have about the definition of these two
rights and the fear of the effect that their inclusion might have upon
the willingness of certain Parlisments not only to ratify the Convention
but to pass the compulsory articles, I-shall abstain from voting on them.
I feel that I should not be able to defend the two Articles in the
British House of Lords in the presence of, and perhaps in face of the ‘
opposition of the Lords who form the Court of Appeal. Therefore, I propose
to abstain from voting on these two Articles.”

(Coll. ed., IV, p. 93%; or Rep., 1950, III, p. 928), x

(c) Mr. de Valera (Treland):

"ihen Miss Bacon had put her questions to Sir-David Maxwell-Fyfe,
I rose-to make a few obgservations. Unfortunately I did not catch your eye,
S3ir, I propose to oay now what I intended to say then in explanation of
Y vote

t I propose to vote for the adoption of the Report of the Committee.
Anyone who was here last year and heard the rémarks which I theh made
indicating my views, will know that the additions, and the Report as a
_whole, are but a rough apnroximation to what T think is desirable. That is
1%ut1cular1y true of the additional articles - which I am glad to see even
in the 1mperfect form in which they appear - in regarc to education, property
and elections, o

AN

AN
,
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On the question of property we are here giving a very imperfect
statement of the rlght to own property. We should say quite flatly that
an individual citizen is entitled to have and to own property. I realise
that the use of -property must be determined in accordance with the common
good, and I should be willing to accept a .proviso which would ensure that
" the common good was taken into account. However, I accept the Cormittee's

draft Reccrmendablon In the pelief that it 48 bebter to have it than to
) have nothing at all. , : S

The right of property is one which is under attack at. present.
If we are to indicate the princivles for which we stand, in 000051t10n
to the principles acted upon by certain dictatorial and. authorltarlan
States we should go much further than the Committee has done;

..‘(1)n . - ‘ - . . ’
(Coll. ed., IV, p. 933; or Rep., 1950, III, p. 928).
The fmendment’ pronosed by the Commlttee to insert in the Committee

of ianlstersf draft Convention an article relating to the right to own
property was then carried by 97 votes to nil, with 11 abstentions. o

(Coll. ed., TV, p. 934; or Rep., 1950, IIT, p. 930).

The Draft Recormendation as a whole was adopted unanimously by the
111 Pepresenta,tlvec voting. .

(Coll. ed., IV, p. 943; or Rep., 1950, ITT, p. OU8).

20. Recommendation No. 24 of 25 August 1950

""The Consultative Asaemblv ‘of the Counc;l of EUIDQQ having been
acquainted by the Committe of Ministers with a draft Proposal for the
safeguarding of Human Rights und Fundamental Freedoms, which has been
dravm up with due regard to the draft submitted by the Consultative
Assembly to the Committee of Ministers, expresses a favourable opinion
of the proposed draft; but strongly urges the Committee of Ministers to
complete or modify the text as drewn up in the following manner: '

L

LI Y

Article 11 (2)

Every natural or lepal person is entltled to the peaceful engoyment
of his pessessions. Such pessessions carnot be subjected to arbitrary
confiscation., The present measures shall not however be considered as
infringing, 1n any way, the. rlght of a State to pass necessary legislation
to ensure that the said possessions are utilised in accordance with the
noneral interest."

(Coll. ed., IV, p. 946 and 953; or Doc, AS (2) 104, pp. 1028 and 1033.
Cf. also Compllatlon of Recommendations and Resclutions adopted’'by the Assembly
" in August 1950, pp.- 33-34) ,

4

(1) M. de Valera went on to dlucuss the other Amendments proposed by the
Committee.
(2) Identical with text quoted in X 14 above, pp. 79-80.
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XI. SIXTH SESSION OF THE COMMITTEE OF MINISTERS (Rome,.3 - 4 November 1950)

1. IExplarnatory Note by the Secretariat General on Recommendation 24 (1)
of the Consultative Assembly (O Septenber 19507 (2)

1 i
LI I

II. Right to ouwn property

At its first Sesslon, the Assembly had referred the question of
Qeflnlng this right to the Committee on Legal and Administrative Questions.
During its meeting on 24 June 1950, the Committee appointed a Sub--Committee
corposed of MM, Bastid, Pernof, Rolin and Schmal to deal with this
question. :

This Submcommittee; the members of which held varying political views,
produced a text which may be regarded as a compromise. .

This text was adopted by the ASSembly by 97 votes, with 11 abstentions.

The discussions that took place at the last Session of the Committee
of Ministers showed that the Committee wished to see a Convention for the

protection of Fuman Rights and Furdamental Freedoms concluded as soon as
pogsible. )

Under these circumstances the SecretaryGLneral ventures te sugpest
that a further meeting of Ministers' advisers takes place, either .in ’
conjunction with the proposed meeting of Advisers on 3rd October, or
between this meeting and the next Session of the Committee of Mlanters
so that the. Assembly's Proposals may be examined by them, in order to
facilitate the final de0181on which the Committee of Nlnlsters will be
called on to take on this subJect at its next Session’.

(Coll. ed. ,'IV, p. 970 and 973: or Doc. M (50) 57, op. 2 et 6).

(1) Cf. para. X 20 above, p. 99,

(2) Note-prepared for the Sixth Session of the Committee of Ministers.
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2. Letter addressed on 28 October 1950 b ; ing icd

. ‘ ) v Mr. Downing (Official of ‘the -

Western Orpanisations Department, Foreign OTTice, Tondon) to -
Fir,_Robertson (lember of The Secretariat )

2té'%h I""%g gould propose the following additional amendments

: he dra orvention for the -Protection of Fuman Right

Fundamental Freedoms): ‘ ghts an
/ .

CRCI

. Article 11 (3)

1ine 1: For 'is entitled' read 'has the right'
1ine 2: For fearmot' read 'shall not!

1ine U: For 'infringing' read 'limiting'
(Coll. ed., IV, p. 1002).

4, vonclusions of the meeting of Tepresentatives of tne Mindsters for
Fome g AMfairs, held in fome on 2 Lovember 1950 )

LR ]

Tt was agreed that all necessary arrengements should be made for the

dpaft Corvention on Human, Rights to be signed during the Sixth Session of
the Committee of Ministers. ' . o o :
(a) Examination of the Anendments proposed bY 7I2 Consultafbive

Asseibly : -
The discussion revealed:

[y

.. that-not &1l the Amendments rroposed by the Consultative Assenbly during

ite Session in August 1950 could be unanimously accepted by the Governments of

Member States:.

- fhat agreement could be reached however, on the incorporation of certain’

of these Amendments in the text of the Convention. (in particular, the text

of the Prec ble submitted by the Assembly; arid the reduction from nine, to eight of
the requisite number of declarations of acceptance of the,compulsory jurisdiction
of “he Court before the latter could be instituted). -

After one delegation had suggested that proposals on which unanimity
could riot be reached should be exarined later by representatives of Goverrments
and nerheps form an additional Protocol to the Conyention:,theneetingconsidered
that it would be for the Committee of Ministers itaelf to decide on this
suggestion.

. | T

I ]

(1) Cf. the text quoted at X 20, p. 98 above.
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The meetlng arrreed that the 1egal experts atfached to the delegations
should give the final touches to the text of the Corwention, the printed
proofs of which had been circulsted. This work would enable a carefully
revised text to be laid before the Ministers and would thercby expedltL the
signing of the Convention.

i
. . ’

. (Coll. ed., IV, p. 1005-1006; or Documents of the Committee of

i

‘Ministers, 1950, Sixth Session, Appendix I, p. 70).

4. Report of the Comittee of Lepal Fxperts to the Representatives of
the Ministers for Foreipm Affairs (5 November 1950)

nnnnnnn

5. The legal advisers ascertained that there was not unanimous
agreement on accepting paragraphs II, III, IV, V, VII and VIII (1) of the
Rcbommendatlon of the Consulthwve Asoembly For revision of the Convention,

3 !

(Coil. ed., IV, p. 1010; or Doc. CM ﬁ”ﬂ (50) 3 revised, p. 3).

5. Meeting of the Joint Committee held on 3 November 1950 in Rome

Sir David Maxwell-Fyfe asked to be allowed to say a few words on
the subject of the Convention on Fuman Rights. The amendments which the
As scnbly had proposed to the text sent back to them for their opinion by
the Ministers represented the fruit of prolonged and difficult negotiation.
He could not sufficiently ermphasise the very real spirit of coneciliation
which had been shown by 1l concerned both in the Committee on Legal and
Administrative Questions and in the Assembly itself. . During the first
-3ession of the Assembly ccnsiderable difficulties and differences of opinion
had been experienced of both a political and a religious nature, but they

LY

(1) Paregraph II: inclusion of right to own property.
Paragraph IIT: inclusion of parental rights (cf. Art. 2 of First Protocol).

'Pdragraph IV: inclusion of right to free elections (cf. Art. 3 of
First Protocol). -

Paragraph V:  extensiocn of right of individual application.
Paragraph VII: deletion of “colonial clause™ (Art. 63 of Convention),

baragraph VIIT: appiication of right of individual recourse to non-
metropoliten territories (Art. 65 (4) of Conventicn).
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had succeeded, to an extent which he admitted he had not dared to hope
for, in finding a common ground of agreement. The amendments represented
a triumph of goodwill, The Assembly were particularly dftached to the
re~-introduction in the Convention of the clause guaranteeing what had
been called the fpolitical rights' which had been drafted in such a way
as to cover only those rights which the Ministérs had themselves agreed
should be guaranteed even in time of war or civil -disturbance. If the
amendments the Assembly had suggested were to be rejected in toto, the -
Ministers would, he hoped, understand the great disappointment which would
be felt in the Assembly, wherc such efforts had been made to reach final
agreement on the texts involved:; the disappointment would be as great -
perhaps even greater in the circumstances - if the amendments were to be
referred back for an opinion to yet another comidttee of ‘experts'. I
was not possible in his opinion to bargain cbout’ & question as important
and indeed vital to their civilisation as this Convention on Human Rights,
vet he would say that for himself he would prefer to ses the Ministers
adopt the Convention without the Assembly's smendments rather than' that
they should have no Corivention at all. He submitted that having regard
to the Assembly's efforts, it was for the Ministers to give proof of a
spirit of true and proper compromise, and to be SENSToUS in thelr attitude
to the: Assembly s amendments.

Mr. MacBride asked if the smendments proposed by the Assembly
represented what might be called thelr maximum demands,. or whether they
should be considered to he the result of a compromlse whlch fell short
of the ideal Solutlon whlcb they might have had in . mind.

Slr David Maxwell-Tvle replied that they represented a compromise,

M, von Brentano stated that he simply wished to remind the Ministers
in comectlon with this guestion of the Convention that the Assembly
served as the medium through which Furopean public opinion could neke
itself heard.

LY

(Coll. ed., IV, pp. 1021~ 1022; or Doc. CM/AS (B0) PV 5, pp. 8- 9)
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6. Meetipg of the Committee of Ministers on 3 November 1950 in Rome

The Chairman (1) reminded theé Committee that at its fifth Session
it had asked the opinion of the Consultative Assembly on the draft
Convention on Human Rights which was spproved by the Ministers at that
Session. The Assenbly in its Recommendztion No. 24 had given & favourable
cpinion on the Convention in general and had proposed certain amendments.
These amendments fell into two categories: the first group related to ’
items which had previously been discussed in the Committee of Experts,
on which the Committee hac not been able to reach agreement; the second
group related te the inclusion in the Convention of two rights not
mentioned in the previcus draft, those relating to property and education.

The discussion hy the ‘Minister's Represenbatives: (2) had disclosed.
that unanimous agreement was not possible on all the amendrment s proposed
by the Assembly and the suggestion had been made that the proposals on
which wnenimity céuld not be reached should be examined later by Covern-

In the meantime, the Committee of Legal Experts appointed by the Ministers®
Representatives on the previous day (3) had re-examined the text and
proposed scme modifications, including the addition of a Preamble based

on the suggestion of the Assembly. The experts’ proposals had been

-approved by the Representatives, The Chairman asked whether his colleagues

wished to comment on any of these proposals.

M. MacBride (Treland)-asked whether the Chairman would give the
Committee a report on the views expressed by the Representatives of the
Consultative Assenbly at the meeting of the Joirt Committee which had
taken place that morming. :

The Chairmen stated that Sir David Maxwell-Fyfe, Chairman of the

. Committte on Legal and Administrative Questions of the Consultative

Assembly, had made strong representztions on the necessity of accepting
the amerdments proposed by the Consultative Assembly.

(1) Count Carlo Sforza (Ttaly).
(2) Cf. pera.-XI - 3 above, pp. 10¢ - 101.

(%) Cf. para. XI - 3 and 4 above, p. 101.
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M, Lange (Norway) added that Sir David Mexwell-Fyfe had also
stated that, while the Consultative Assembly was armisus thet its
amendments should be accepted, it would nevertheless prefer that the
Convention should be signed without the amendments rather than not be
sicned at all. '

. Mr. MacRride (Irelend) added further that Sir David Yaxwell~Fyfe
had explained that the amendments proposed by the Consultative Assembly
had been much more modest than the Assembly would have desired, and
. represented what the Assembly considered to be the absolute minimumn,

which had been accepbed in the hope of reaching o corpromise with the
Committee of Ministers. -

M. Westman (Sweden) stated that his Goverrment would be prepared
to accept the amendments of the Consultative Assembly. However; they
would alsc aceept the Convention with the more modest amendments of the
Legal Experts, if that were necessary to get agreement, in order to have
the Conwvention signed without further delay. They hoped; however, that
the Convention would be cpen for signature at a subsequent date, because
for constitutional reascns it had been impossible for him to come to '
Rome with full powers to sign it on behalf of his Goverrment during the
current Session.

The Chairmen asked whether the Committee would agree to accept
the text with the changes proposed by the Legel Experts.

Mr. MacBride (Ireland) asked whether his ccllesgues could not
accept at least one or two of the amendments proposed by the Consultative
Assembly.

Me. Davies (United Kingdem) believed that all the Ministers were
agreed on accepting the suggesticns of the Legal Experts. He thought that
the most Inportant thing was to meke sure that the Convention would be
slgned during the current Session of the Cormmitbee in Rome. The Pritish
Government would fird it very difficult at that stagze to accept the
amendments of the Assenbly, and he knew that certain of his colleagues
shared this view. If the amendments were to be discussed in the Comittee
of Ministers it was clear that it would be very difficult to reach agreerent
He therefore believed' it was preferable to keep the text as previously
approved by the Ministers, with the slight modifications proposed by the
Legal Experts. Sir Devid Maxwell-Fyfe has made it clear that the Assembly
would be most disappointed if the Convention were not signed in Rome, even
without the amendments which had been proposed.
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Mpr. Davies added that he wished to make the following statement
for the record: . ' :

ifis the Committee lmow, a draft Conventicn on Himan Rights is now
veing discussed by the United Nations at Lale Success. If and when
this United Natioms Convention comes into force, there may be a
sityation in which two sets of provisions on human rights differing
“perhaps  in wording or substance have been accepted by those members
of the United Nations who are also members of the Council of Europe.’
This would clesrly be liable to create confusicn as to the precise
obligations undertaken by such Stetes and there night be a case
. for revisihg the List of Human Rights and Fundamental Freedoms set
cut in Part 1 of the Convention now beforé us in order to bring
it inte harmony with the United Nations Convention.’

M. van Zeeland (Pelgium) stated that he would be in favour of
certain ol the amendments nroposed by the Assembly, though he considered
one to be unzcceptable. He would be sorry if the rights of property and
education were rot included. He thought that the Preamble was good and
would improve the Convention. However, it was apparent that further discussion
would only delay signature, and inthese circumstances he egreed with
Mr, Davies that it was better to sign the Convention as it had been
approved by the Representatives. He thought that the taxt might be
improved at a later date by the addition of a Protocol irncorporating the
substance of the proposals of the Assembly after there had been an
opportunity for further study.

M, Schuman, (Fremce) shared the views of M. van Zeeland. He was’
‘anxious Thet the Converntion should be signed in Rome, the historic city
which had been the.cradle of Huropean civilisztion, particularly as the
United Nations Declarabion on Human Rights had been proclaimed in Faris
in 194b. ‘ ' :

v

. As regards the proposed United Nations Convention, he belleved

that it was possible for the European Statées, with their conmon background
to assume wider and more nrecise comnitments than could be incorporated in
the United Nations Convention, which was intended to apply to sixty
different countries of a widely heterogeneous character. He was prepared
to accept stricter commitments for Burope than would be nossible in the
wider framework of the United Nations. Nevertheless, he thought that
the Legal Experts wight- usefully study this question further.
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He agreed that the amendments vroposed by the Assembly should be
referred -to the Legal Experts to” see whether agreement was not possible |
on their substance. In this way, he hoped that the text te be signed on
the following day might be perfected during the course of the next few months
by the addition of a suitable protocol. B

The Chairmen sgreed on the desirability of irmediate signature in order
to show ohat the Council of Furcope had accomplished this real achievement.
Therefore he was prepared to pass over the strong desire of the -Italian
Government that the rights of property and education should be included.

He also supported the propPssl for further study of the Assembly's amendments
and the preparation of a Protocel to the Convention. S

< M. Stikker (Netherlands) supported M. van Zeecland. Nevertheless,
he would be sorvy if an affirmative decision on immediate signature
constituted a negative decision en the Assembly’s proposale. The
_Netherlands Goverrment and Parlisment felt strongly in favour of the rights
of property and education which had been warmly supported in the debate
which had already taken place in the Dutch Parliament.. He hoped, therefore,
that the Experts would cgntinue,to study these proposals,
* Mr, MacBride (Ireland) shered the view that the Convention should
be signed in Reme, but thought that the Committee must take scme positive
action on the proposals of the Asembly. It was necessary to recoenise the
plain fact that the Assembly was dissatisfied with the way in which the
Committee of Ministers treated its Recommendations, and this applied particu-
larly to the Corwention on Human Rights. It would make 2 disastrous irpression
if the Asseribly met egain in two weeks' time with no satisfactory answer
from the Ministers. In the Joint Comittee the suggestion had been made
trat if the Ministers did not accept the proposals of the Assembly they
should refer them %o a Mixed Committee consisting of Representatives of the
two bodies. He advocated this procedure, which would mean ‘that. the Ministers
could send an answer to the Assémbly that would meet it half way and thus.
case the Committeets relations with that body. Once the Conventicn wae
signed, there would be a natural tendency to avoid cr postpone the signature
of ‘& Protocol: consequently, he thought thal an immediate declsion was .
necessary. At the Fifth Session he had had great difficulty 'in accepting .
the Convention in its weakened form, and this proposal would help to meet
his d@ifficulties. ’
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Mr. Devies (United Kingdom), in reply to F. Schuman’s remarks about
the Unitad Nations Convention, wished tc explain that he had not meant to
suggest that the cormitments in the Furopean Convention should be in any

way reduced, he mercly wished to avoid conflict or inconsistency.

He was quite agreeeble to the suggestion that the proposals of the
Assembly should be referred to the Goverrment Experts for further study:
though he could not commit his Government in advance, it seemed quite
possible that a Protocol could be signed at a later date if that seemed
to be desirable. He would, however, prefer a Committee of Goverrment Experts
to the Mixed Committee which had been suggested, since the members of the
Assembly were parlisrenterians and not responsible officizls, He thought
that ‘the gquestion should be ccnsidered first by the ‘Goverrment Experts
then by the Legel Committes of the Consultative Assenbly and finally by
the Committee of Ministers itself. _

- M. Averoff (Creece) agreed with his colleagues on the desirability
of signing the Convention at Rome and of referring the Assenbly's proposals
to a Committee of Experts. He informed the Committee, however, that for
formal reasons resulting from the recent governmental crisis in Greece,
he was not yet in possession of full powers to sipn the Convention, though
Kis Coverrment intended to do so very shortly. '

The Cnalrman proposed that the text of the Convention with-the
amendments proposed by the Legal Experts should be adopted by the Committee
ard sipned on the following day.

e Was agrecd,

Mr Davies (United Kingdom) preposed an immediate decision to refer
the Assembly's proposals to a Comittee of Experts.,

) Mr MacRride (Ireland) believed that the question of procedure was
important in affecting relations between the Committee and the Assenbly,

As the Convention had already passed through Tive comittees, the Assembly
woutld consider it ridiculous if their proposals were mercly referred to

ancther Committee, le therefore made a formal proposal that a Mixed Committee
consisting of representatives of the Ministers and of the Assembly should bhe
set up to consider the amendments proposed by the Assembly, with a view to the
preparation of a Protocol to the Convention.

This propoéal Was nut to the vote buf Was‘not adopted.

w

(]
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Mr. Davies (United Kingdom) proposed the sppointment of a Committee
o? Goverqment Experts to consider the amendments proposed by the Assembly,
with a view to the preparation of a Protoecol to the Convention.

This proposal was put to the vote, and adopted by ten votes to one.

(Coll, ed,, IV, pp. 1016-1020 bis; or Documents of the Committee of
Ministers, 1950, Sixth Session, pp. 24, 26, 28 and 30).

The Corwention was accordingly opened for signature on the next day,
4 November 1950, without a clause relating to the right to own property.

G

7. Minutes of the meeting_ﬁeld by the Standing Committee of the Consultative
Assermbly in Fome on 5 November 1950 {morning)

The Committee proceeded to consider the Resoluticns of the Committee
of Winisters adopted in comnection with the Recommendations of the Consultative
Assembly during their Sixth Session, and communicated to the Standing Committee
in document CM (50) €8 (1). o

After a discussion in the course of which Mr. Norten (2) submitted
a Motion for consideration by the Committee:

'Recognising that the declaration and preservation of Human Rights
on the widest practical basis is essential to the preservation of
peace, freedom and the rule of law, this meeting records its
profound dissatisfaction at the failure of the Committee of
Ministers to embody in the draft Convention for the protecticn of
Human Rights and Fundamental Freedoms the vital Amendments suggested
by the Consultetive Assembly at Strasbourg in August last, and

urges the Committee of Ministers to take early steps to embody

(1) Cf. para. XIT 1 below, p.110.

(2) Treland.
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the Assembly’s Amendments in a supplementary draft
Corwventlon for submission to the National Parlia-
ments’,

the Comittee decided.to take rote that the Ministers had signed
the Convention in the form of the text approved by the Commlttee of
Ministers at their meeting in August 1950, subject to the additlion o
of the Preanble and of the amendment to Article 56 which had been
proposed by the Consultative Assembly. The Committee, however, placed
on record its regret that the Ministers had not seen fit to accept
other amendments to the text which had been proposed by the Assembly
nor to explain the reasons which had prompted their rejection, and
expressed the hope that the Committee of Experts to whom these
amendments had been referred for further study would render their
report with the least possible-delay ..." (1)

(Coll. ed,, V, p. 1029; or Doc. AS/CP (2) PV 5, p. 2 ~ or. Engl.).

3, Minutes of the meeting held by the Standing Committee of the
Consultative Asscrbly in Rome on b November 1950 (afternoon)

7
N NN ]

t was agresd that the Secretariat should be instructed to
prepare a summary of the discussion in the Standing Committee on
the subject of the Resolutions adopted by the Committee of Minlsters,
which should be submitted to the Camittee at its next meeting,
and when approved should be cdistributed together with the Pesolutions
themselves to the Representatives te the Consuitative Assembly.

In renly to Mr. Norton it was confirmed that the sald s ATy
viould take account of the contents of the draft motion which he had
submitted: ' :

‘iuoe-aov (2):”

(Coll. ed., ¥V, p. 1030: or Doc. AS/CP (2) PV 6, p. 5 - -or, Engl.)

e

t

(1) Some members of the Standing Cammittee had, on the previous day,
absented themselves fram the ceremony of signing the Convention.
The Foreign Ministers of France, Ireland and the Netherlands had,
morecover, volced similar regrets and hopes during the ceremony.
(Coll.y ed., IV, p. 1026 or Doc. IP/180, p. 3).

(2) Cf. para. XI - 7 above, p. 108,

t

L
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XIT. SECCND SESSION OF THE CONSULTATIVE ASSEMRLY - SECOND PART
{Strasbourg, 18 ~ 24 Novemver 1950

1. Letter from the Chairmen of the Committee 6f Ministers to the
Prosident of the Gonsulcacive Assembly (O Novenber 1950)

(>

z

Appendix - Reéq;qgigng_gf tgg_pgm@igﬁgg_pg_yigiﬁﬁgrE_gdgpggg

The Comittee of Ministers decided 6o sign, during its meeting

. in Rome, the text of the Convention in the form adopted by the Committee
during its session of August 1950, but added to it a Preamble based on the
Asserbly's proposals and accep ing the amendment tc Article 56 proposed

by the Assembly. .

As Tar as the other amendments proposed by the Assenbly are concerned,
since the Comittee of Ministers was not able to reach agreement on them
during the present session, it was decided that they should be submitted
to a committee of experts for further study. I, following this study,
apreemert was reached an additional protocol to complete the Convention
might then be sipgned ...7. ‘

(Coll. ed., IV, p. 1024; or Doc. AS (2) 126, pp. 1117 - 1118, and
Doc. CM (50) 88, p. 1).

2. Report to the Consultative Assembly on the work of the Standing
Committee (18 Noverber 1950) ' :

After s lengthy discussion on the conditions in which the
Convention.for the protection of Human Rights had been signed, and
on the manner in which the decisions of the Committee of Ministers had .
meen commnicated to the Press, the Standing Committee decided: ‘

"

»
) 'i‘% /
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= to note the decision of the Committee of Ministers to sign
the text of the Conwention as it had been adopted by the Committee,
adding to it a Preamble in conformity with the oroposals of the Assembly,
and accepting the amendment of Article 56 proposed by the latter: '

| = 'te express regret that the Committee of Ministers should

have found 11z21f unable to adopt the other Amendments recommended
oy the Assembly and should have referred them without any valid (1) explenation
to a Committee of Experts: _ .

- to express the hope that the fresh Report which the
Comiittee of Experts is to draw up on' the subject of tlic aforesaid
Arendments will be submitted to it without delay.

~ In the course of the discussion, Mr. Norton put the following
motion before the Committee: S o

‘Recognising that the declaration and preservation of Human
Fights on the widest practicsl basis is essential to the preservation
of peace, freedom and rule of law, this meeting records its profound
dissatisfaction at the failure of the Cormittee of Ministers to embody
in the draft Convention for the protection of Human Rights ard Fundamental
Freedoms the vital amendments supggested by the Consultative Assembly at
Strasbourg in August last, and urges the Committee of Ministers to take
early steps to enmpody the Assembly's amendments in a supplermentary draft
Corwvention for suhmission to the National Parliaments.®

The Committee decided that a discussion of the reply of the
Comittee of Ministers would be the first item on the agenda when the
work of the Assambly was resumed. . '

l.l'.lr?l
(Colls ed., V,'ppy 1031/1032; or Doc. AS (2) 137, pp: 1126~
1127).

(1) The word "valid was, presumebly in.error, not deleted in the English -
text of Doc. AS {2) 137. Cf. footnote (1) to the French text opposite.

./

Ry
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3. Sitting of the Consultative Assembly on 18 November 1950 {afternoon)

(a) Count Sforza(l) (Translation):

The, Convention on Human Rights: this Convention was signed in
Fome.  The Committee of Ministers felt that this must be done without
delay. At a time when, unfortunately, in severzl BEuropean countries
the most elementary Human Rights are denied or constantly violated it
was urgent that these Humsn Rights should be sulemnly affirmed and
afforded a legal protection, which our. signatures in Rome made effective
for the first time in history. Can anyone deny that it was of the
greatest importance to demonstrate without delay by the signature of this
Convention the profound difference which exists between a free world
and an enslaved world, whether the slaves are aware of their slavery
or not? ' ‘ ' '

You approved this Convention in the form in which it had been
drafted after detailed study, and as submitted to you in August last.
You had yourselves stressed the urgency of .reaching a conclusion with
the addition, I agree, of certaln Recommendations which I am personally
convinced would have made the text of the Corwention more complete.
These Recommendations have not for the moment been adopted by the -
Conmittee of Ministers; vhen we fail to achieve unanimity the only course
ig to try and understand our various points of view., Any heated
controversy between us would be. fruitless. Moreover you yourselves
encountered serious difficulties during your deliberations on this
Convention. It was only during your Second Session, that is after twelve
months, that you were able to reconcile the divergences of opinion which
existed. Is it surprising that the Committee of Ministers could not reach
agreement at a meeting which wss of necessity short - and in my opinion
too short? We can only conclude that arrengements should be made for
our periodical meetings to be less hurried.

e

(1) Chairman of the Committee of Ministers, giving the Assembly an
oral account of the results of the Sixth Session of The Committes.
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We were at a deadlock: but the Committee of Ministers was at
least unenimous on this: that it was politically more desirable and
more valuable to -sign the Corwention as it stocd, as this in no way .
prevented a subsequent study which might make it possitle to remove
the existing differences.

§i
R

(Coll. ed., V, pp. 1033-103k; or Rep., 1950, V, p. 1282).
(b) M. Teitgen (France) (Translation): o

"Mp. President, I think we are all of one mind in saying that
the Chairman of the Committee of Ministers has just fulfilled courageously
a difficult duty. As a good servant he has defended a bad case which,
personally, he would certainly have wished were better.

T am not competent to thank him for it. Only I should like him
to know that the comments I am about to make are not addressed to him.

With particular regard to the BEuropean Guarantee of Human Rights,
were the decisions of the Committee of Ministers deliberately intended to
cause consternmation? If this was their aim, they have achieved it.

What wns the issue, Mr. President? In 1949 we drew up a Convention
which gave effective guarantees of the fundamental rights of Burcopeans.
At the beginning of this year the Committee of Ministérs presented us with
4 counter-draft elaborated at great length by two super-imposed bodies of
experts. This draft was curicusly emasculated. It offered us orly the
shadow of a guarantee with regard to certain rights and certain fundamental
freedoms. T : :

In a spirit of conciliafion and because our will to make Furope
gave us the courage to regotiate and overcome all obstacles we accepted
this courter—draft as a basis for discussion: and indeed we even accepted
the Lot L .3 chleatiass. o S

_ After lengthy debate, however, we felt ourselves obliged o propose
to the Committee of Ministers a certain rumber of Amendments of which the

necessity seemed to us obvious. Here ig a very brief sumary of what we said.



Col (T76) 36 - 11k -

We said to the Committee of Ministers: This 1ist of fundemental
rights which you propose to guarantee is not complete. To it must be
added the right to own property - subject to the requirements of the .
common weal; ...{(1). T

None of our Ameridments wes taken into consideration and we were
told that recourse must be had to experts. Does the Committee of
Ministers really need experts to reply to this question: Should the
Right of Property, subject to the requirements of the common weal, be
safeguarded in a democratic Furope or should it not? Are experts
needed to settle that?

LT I I

If the Coverrment of His Britamnic Majesty wanted neither any’
guarantees of property rights nor of the rights cf parents with regard
to the free education of their children nor of the right to free - :
elections, it had, after all, an elegant means of evading the issue.
It was not necessary for the British Goverrment to vetc the suggestion
in the Committee of Ministers. A1l it had to do was 5o ratify-the '

Convention, then, on its own account,.to state in the instrument of rati- -

fication that the Govermment of His nritannic Majesty did not accept
the supervisory powers of the Committee in regard to the right to own
property, the right of parents and the right to hold free elections,

‘We would then have known that the Pritish were at least not
preventing other pecple From guaranteeing these fundamental rights
and that they were :ontent to oppose such guarantees for thelr own
case alone. _ " ‘ .

Was the aim then deliberately to outrage public opinion: we, have *
the right to ask this question. It is:a sericus one.

The truth is, and I shall not insist upon it, Mr. President, that
one of the statements of the Chairmen of the Comittec of Ministers
stands in need of revision. He told us that within the Committee of
Ministers the individual will of each State disappeared in face of the
collective will. I do not think this is an accurate statement. I think
that within the Committee of Ministers the will of the majority yields
when confronted with one individual veto.

We carmot accept this situation because, in truth, the danger is
very great.

(1) Here M. Teitpen mentioned the other amendments proposed by the
' Assembly. )

L1
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We are asked to agree to adjourrments and further recourse
to experts in order to guarantee rights of which the necessity is
obvious, while yet there are all over -the globe and within this
Europe in whose name we speak, thousands and thousands of men
imprisoned, behind bars, or tortured in concentration cemps; while
yet an agression is being rrepared ageinst this unfortunate Europe
of ours and all that it represents in the way of history, tradition .
and civilisation: an agression which might sweep away for ever - or
at the very least for decades — all-that really males life worth
living. That is the reason why we have no right to wait for new
experts and to agree to new adjouwrnments. -

It is here in this Assembly that, on this question of
human rights, there has been expressed the will to urderstand, the
will to conciliation, the will to secure mutunl agreements, and indeed
the will to get effectlve results: it is here also that we find the
majority which does not havc to give in when faced by a single veto.
Here then is Europe: and here Furope will be made.”

(Coil. ed., V, pp. 103U-1036; or Rep., 1950, V, pp. 1292 and
11294, : . :

(c) Mr, O'Higzins (Trelard): K

As M, Teitgen mentioned, surely one of the most irportant matters
which we considered here was the cuestion of the minimum rights of the
people whom we represent. As Represertaetives of demccratic countries,
each having & constitution of its cwn, and spﬁaking for pecple who have
freely elected us in our own Parlisments, we had a right to expect that
the document which we drew up, which we n9bsed with certain additional
Recormendations, would have been considered very carcfully and hltk a due
sense of responeibility by the Committee of Ministers.

T am,@lad that M, Teitgen cxpressed hlS rcqrct at the manner in
which our Recommendations on Human Rights have been dealt with by the
Commlttee of Ministers, It is, indeed, strange. .

After the clamour of war, indecd, while the last war was still
on - the Representatives of the nations represented in this Assembly and
represented on the present Committee of Ministers subscribed their names
on behalf of their countries to the noble sentiments contained in the Atlantic

1L
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Charter. That Charter containe the statement thet the 51gnatofy
netions, including Soviet Russia, respect the right of all peoples

to choose the form of Goverrment under which they will live, and that
sovereign rights ang self~goverrment shall be-restored to those who
have been forcibly derrived of themn.

We are ertitled fo lmow why that solemn declaration contained in .
the Atlantic-Charter; to which we tried to give another expression 1n
oy Reconmmndat¢ons hﬂr » has not been accepted by the Committee cf
Ministers. We are entitled to kmow who is the nigger in the woodplle.
Is it Britain? Is it Greece? 1Is it Belrmium? Is it Turkey? 1 am quite
certain that it is not; but we expect on this important matter to be
told which nation renrg sented on the Committee of Ministers does not
subscribe to the primery principles,of democracy. '

I think that this particuler discussion is the very cssence of
our deliberations here, because if we,cannct, in cofoperatlon with the
Committee of Ministers, drew up an inspived "document glving hope and
confidence, not merely +o our own p@opL3 hut those imprisoned millions
on the other side of the Iron Curtain, then we are failing completely
in our reason for being here. w.thlnk it is ripht to sey that if there
is to be any clash, any fight or any combat between the peoples whom we
represent and those whom we say are not entitlied to speak for themselves,
then it is very poor consolation that we hold cut to them in the present
Convention on Human Rights approved by the Commitbee of Ministers.

We do not even give to those on the other side of the Iron: .
Curtain the right to say that the acres of land which they till are
their own, deow%sNUI&WLthth.rﬁﬁttOuﬂ’ﬂthm,dhhﬂal
they bring into the world will be brought up and ceducated qccorulng to .
their own desires. In our document we do rot cven give them the right

N

to say they can eléct to speak for them the people they wish and not .

those who are thrust upon them. I think that if this tendency is to
contimie, it is far better that this Assembly should finish its dellberqtlons
right now, becgusc it is getting riowhere. :

i

(Coll. ed., V, pp. 1037-1038; or Rep§9'19503 V, pp. iEQQ and 1296).

153
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’

(d) M. Serrarens (Nethertands) (‘Transletion):

"M, President, Count Sforza's statement reminds me of a ..
story T once read about a certain salon during the hey-day of Parisian
salons. This salon was not noted for The luxury and opulence of the
mesls which were sometimes served there, bubt the brilliant conversation
of the lady of the housec made FUCSTS forgzt the inadequacy of the food.

. The dishes prepered by the Committes of Ministers have been served
py Count Sforza with a rich sauce of zocd-will and personal convictior,
We are very grateful to him, but we are compelled to admit that Lhe menu
does not give us full and complete satisfaction.

After the brilliant speech of my friend M. Telitgen, is there any
need for me to mention again our feelings when at the Standing Committec
we learnt that the Convention on Human Rights end Funcéamental Freedoms
was going to be signed without the inclusion of the esgential Amendments
adopted by the Assembly? The signature of the first Convention to be
produced by the Assembly was therefore to be the occasion of disagreement
between the Committee of Ministers and the Assembly. We are still feeling . .
 the full bitterness of that experience. This disagreement must disappear
“as scon as possible. \
: ‘However, we were pleased that at the time of the signature several

Ministers transgressed the in camers rule so far as to express the
regret that we felt that it had not heen possible to include the Amendments
to the Convention and our hope that these gaps would soon be filled,

' What frightens me about these Resoluticns of the Committee of
Ministers, as it frightened M. Feynaud, 1s the calling in of experts.
This procedure has heen used on three occasions by the Committec of
Ministers, namely for the Corwention on Human Rights, for the question
of revision of the-Statute and the working of the Council of Burope, and '
' for soclal security. : ' :

T had a vision of the danger of a Furopean technocracy talding
decisions which, by reason of their technical corplexity, might perhaps
to some extent escape parliamentary control. This danger exists to some
extent in 211 large international organisations, the United Nations and
its Specialised Apencies, and in all inter-governmental relations.

------

(Coll. ed.. V, pp. 1039-10L0; or Rep. 1950, V, p. 1300)




CDH (76) 36 - 118 -

(e) M. Macces (Creece) (Trenslation): -

But, and on this p01nt I cpree with our eminent colleague,
M, Teltgcn I am disposed in turn to stress that I do not see why
certain polltlcal pr1nc1hleq and constitutionzl liberties were not 4
affirmed and confirmed in this Document, which will certalnly be an
hlStOPlC Document when 1t is complete. - .

L

(Coll. 'ed., V, p. 100; Or Rep., 1950, V, pp. 1302 and 1304)

(£) Mr. I\*ﬁtchison'(Uni‘t‘éd Kingdom) :

"I should like partlcularly to reply to what I thought was a'
very regrettable speech oy M. Teitgen, for whom.I hqve the very highest
personal reSpect ‘ R

Before T do sco, I should like to suggest to thls Asserbly that
it should draw a clcar distinction between two forms of sport. There
is the ancient sport of twisting the lion's tail. It has long been
rractised.. What.useful result it has served is perhaps somewhat doubtful,
but let us at least keep it clearly distinet from the more recent sport .
of twisting the collective tail of the Committee of Ministers. So far
as they are concerned, 1 really cannot see any reason for twisting
thelr tails on thlS occasion. ) '

I
LI )

Lastly, I come to the matter with which I am particularly concerned,
and that is the question of huran rights. There were certain assumptions
in M. Teitgen's speech which seemed to me to be wholly unjustified, I
de not know whether he was.in the proceedings & huis clos; I certa imy
was not, and I do not -know on what' grounds he has supgested that the
only Minlster concerned in referring some of these questions for agrepmenu

after expert advice was the British Minister.. So far as my information goes -

and I pretend to have no secret information whatever - there is no foundation
for that suggestlon

I have been looking at what was said in cur debate in the House
of Commons, and I ean only say-that, looking closely at our Foreign Minister®s
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speech, T find it wery difficult to reconcile it with that which

M, Teitgen said today. Surely, the Comittee of Ministers are
entitled to consider these questions which to M, Teitgen are wholly
obvious.

e (1)

Then we come tc the question of the rights of property.
This is a very pood instance of what I want to say. o one disputes
these rights. They have clready been declared almost without exception -
I believe entirely without exception - in the Universal Declaration of
Human Rights adopted by the United Nations some considerable ‘time apo.
The sole question which we had to consider - and M. Teitgen knows this
perfectly well, I may say so - was how and to what extent we could put
tecth into that Declaration; that is to say, which of these rights we
could select as immediately enforceable within the ambit of Europe.
It 1s not a question of-the acceptance or the denial of the rlghts as
- such.” - It is purely a question of enforcement

veeese (22

© Just look at what we have left ocut. In the Universal Declaration
of Human Rights there was stated the right of the individual to employment.
Surely to many. of the people who have sent us here that right is infinitely
more important in practice than the right of property, which they may not
have at z2]ll. ' We have put in the one and we have left out the other. Is it
to be said cf ny country at least, and of the party to which I am proud to
belong, that we attach higher importance to the right of property than to
the right to employment or maintenance? The right to eamployment has been
our ancient war-cry in our electoraibattles. It is something which.at long
last we have brought to practical fulfil=ent in cur OWN COURLTY.

It is obvious that, as regards these rights, the real gquestion is
how far.we can go at present. May I remind M. Teitgen that there was one
little thing which went through, 1 believe, without a dissentient voice -

. just a small preamble

R

(1)and_(2) Here Mp. Mitchison spoke of the rights of pafents with:regard
to :«children's education zand the right to free elections (Articles 2 and
3 of the First Protoccl).
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What importance is there in preambles? Only that, in this case
it did in its terms treat this Convention as a first step. We said
s0; the Committee of Ministers accepted it (1). ‘

Would we rather that, if there was a difference of opinion,
the Committee should thereafter reject everything upon which there
was not complete agreement; or would we rather that they should do
what they have done - seek by close examination of the articles, that

. agreement which we all want ‘and our desire for which we signified by

our votes in this Assembly?
FIRY

We have reached a strange péss when people accuse my country |
of all others of some neglect of human rights. I believe that in that

matter our history poes back beyond that of any other country which is

¢

represented in this Assenbly ......

Do not twist the lion's tail too mueh. e hes quite a good
history. He is a willing beast if he is properly treated, and on
the whole he means & great deal better than you think".

(Coll. ed., V, pp. 1041-1043; or Rep., 1950. V, pp. 1308, 1310
Cand 1312) :

(g) M. Rolin (Belgium) (Translation):

1

But having said this, I must nevertheless tell the Chairman of
the Committee of Ministers that I am disappeinted at the treatment which
has been accorded to the Assembly Recommendaticns on the subject of human
rights; not that I have the slightest intention of blaming any particular
Government - and dincidentally I gladly pay tribute to the past history of
Great Britain, the great champion of human rights - but rather because the
explanations given to us in either case by Mr. Mitchison and by Count
Sforza are not tenable, when we look at the facts as they are.

e

(1) It was Mr. Mitchison himself who in August 1950 had persuaded the
Tegal Comittee, and then the Consultative Assermbly, to reconmend
to the Committee of Ministers the inclusion of a Preanble in the
draft Corwention (cf. Does. AS/JA (2) 14 and AS/JA (2) BV 7)o
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”

, Count Sforze told us: In your Parliaments, also, the laws that

you pass have generally been prepared long in advance by e¥perts belonging
to the ministerial departments., Bub the Chairman of the Committee of
Ministers should remember that in the present case, though it is true Ehat
the draft was ecleborated by the Asseriply, as a raLLcr of fact on the invi-
tation of the Committee 'of Ministers itself, thn Assenbly had before it .
a preliminary’basic draft, which had been dramn.up by the Furopean Movement.
The text elaborated in 1949 was then submitted by the Cormittee of Ministers
to two bodies of experts in succession: a body of lawvers and what has

been called a body of senior Goverrment offieials. HNow, in our Parliamants,
in the Italian Parliament as much as in the others, I imagine, there is a
time for experts and there is a time for Parliaments. When once Parliament
has announced its decision| it is not usual to send back again to'the
‘experts the prop081tlon,orlplna¢l\ prcpdred by the QVpertu and amended by -
Parlizment. -

The serious thing in this céae, which Me. Mitchisorn seems to
have lost sight of, is that we had reached unanimity: and therefore our:
counsel ought to have been followed,

I am very dlbapp01nted about thizs matter. The fact is that those
demoeratic principles, of which the Committee of Ministers is fond of”
proclaiming itself a passionate defender, demand st the very least, it
would seem, that when the karesentaflvas of 21l the Parliaments of every
country have given their opinion, and when the exccubive body has had ample
opportunity to consult with its experts beforehand, the will of these -
parlismentary delegations, unanimously expressed, ought to be fcllowed
and respected within the Committee of Ministers bj gvery Minister belonging
to these same States. Of course, if it is contended - which I am prepared
to admit - that there were some technical and nonepolitical omissions, that
the wording of one item or another may have appesred defective, corrections
on points of detail would have been quite in order: so we learned with
pleasure that the Committe of Ministers had summoned its experts to Rome,
specifically its experts on the question of humen rights. DBut the substance
should have been regerded as settled TTc excuse of lack of time cannot be
acceptﬁd

The experts and the Ministers themselves had thus been acquainted
with the doeuments for o considerable time; in any case the opportunity
was open to them, if any of them were und601ded to discuss the reasons
- far the cceﬁtqnce of the text with their own parllamenL@ry representatives.
Tt would appear that no such discussion tock place in any country, The
Ministers found themselves faced with the testimony of approval given by

~
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the parliamentary delegations representing both the majority and the
Opposition parties. All of them had declared themselves to be in asresment.
In these circumstances, the attitude of the Ministers seems to me really
inadmissible. Moreover, what is the meaning of the decision that was
faken? Perscnally, I still think that dedizion is rather contradictory.

Cn the ore hand, we have & signed documernt. I do not need to tell

Count Sferza that the signing of a Convention has no other lezal signifi-
cance than the drawing up of a ne varietur text with a view t¢ its being
implemented by the Parliaments, and 1ts being subsequently ratified. On
the other hand, at the very moment when the decision was made on this ne
varietur text, the idea was that, by way of consolation, the experts - .
should be authorized to go on working; but God only knows when or till when.

That is why the most moderate among us are'bewildered and disappointed
by the procedure followed., ' S ‘

xa
[}
LRI I Y

(Coll. ed., V, pp. 1044 - 10U6: or Rep., 1950, V;;b; 131h)

(h) Lord Layton (United Kingdom:

i

I share M. Teitgen's disappointment ...(1).

I regret that the Comittee of Ministers has not attempted to expound
or diseuss its action in the Joint Committee, to which reference has already
been made. In August T asked Mr. MacBride to give us some indication why
those varticular chances had been made, But ro arswer was zivern.

I find it very aifficult to accept the explanation that there has not
been time to consider the Amendments. This Convention has been in the making
for eighteen months.

I therefore appreciate, and to a very large extent share, y, Teitgen®s
feelings: but I think it would be very unfortunate 1f the in@¥9351on were
given to the worldd that all we have to say about th%s Cogventlo@ o Humap
Rights is that we are extremely disappointed; for in spite of its defecc@ B
and I hope that in saying this I represent the opinion of the whole of this

o/

(1) Here Lord Ilayton spoke move particularly of the right to free elections
(Articie 3 of the First Protocol).

(%)
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Assembly - I repard the Conventiori, watered down as it is, as a most

important landmark in Eurcpean history.

Do not forget that three months ago this Assembly quite deliber-

ately agreed unenimously that, while it
' made in the Convention, it would rather

wished to have certain amencments
nave the Convention as it stands

then have none at all, The Ministers have taken us at our word in

that respect. Put why did we say that?

Why did we say that it was better

to have ‘a Convention in that form than to have none at all? There. are

ANy reasons.

(D)

(Coll. ed., V, pp. 10H6~104T; or Rep., 1950, V, ©p. 1322 and 1324)

(i) Coumnt Sforza (Translation) :

"

st s e

M. Rolin asked me how I could ékplain the state of mind of the
Ministers, their uncertainty, if you like, Cr their lack of good-will,
with regard to the Amendments to the Convention on Humen Rights.

T think that I can only reply to

him & point of grammar. He said

the Ministers"; but, personally, I have never seen "the Ministers",
All I have seen are some Ministers, of whom one thought in black, another
in blue, another in white and yet another with a craving for mediation,

whose thoughts were a whcle spectrum.

There vas, therefore, no one "op

inion of the Ministers', bubt

various opinions. We had to make the best of this situaticn because we
thought - as I still in all honesty think - that even if our Resolutions

were incomplete, even, if you will, inept, it was better to have

something signed rather than nothing.

Surely, at a time when so many

crises are developing, so many suspicions are being roused, when on so
mony sides we see the tendency to defeatism, we would have ill served
the cause that we have in common by weking it apparent that there was
a division of opinion among the Ministers.

Lt

e

(Rep., 1950, V, p. 1330)

(1) Here Lord Layton reviewed the chief merits of the Convention as
signed at Rome on U4 November 1950.
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4. Minutes of the meeting held by the Legal Committee on 20 November 1950

Resolved, that the Secretariat draw up a Summary Report of the
discussions which took place in the Committes on Legal and Administrative
tuestions and in the Consultative Assembly on the three amendments which -
have been referred by the Committee of Ministers to a Committesof
Fxperts (Right of property, Right of Education and Political nghts)
so0 that this Summary Report may be sent by the Secretariat to the Fbrelgn
[inisters of lMember Qtates of the Council of Europe for reference to the
uommlttee of Experts.' \

(Coll, ed., V, p. 1048; or Doc. AS/JA (2) PV 9, p. 2).

]
5. Sitting of the Consultative Assembly on 23  November 1950
(morning) ’

r

Mr: Finan (Ireland):

The one thing that we seam to have arrived at is an emaciated

Convention on Human Rights. The fact that it is emaciated may not be

entirely due to any action of this Assembly. Some Fepresentatives
would blame the Committee of Ministers, but I think Count Sforza
very wisely reminded this Assembly, when the was here the other day,
that the first emaclation orf the first amputation was performed: in this
Asserbly, end it was quite natural that the Committee of Ministers would
refer certain matters to thelr experts for consideration.

t

LR RT BRI Y (3

(Rep., 1950, V, p. 1538).
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CCWTHH“FE OF EXPFRTS ON HUMAN RIGHTS - FIRST SESSION (Paris, 21-24
February 1551}

Letter from the Secretary Ceneral of the Council of Burope to the
Foreign Ministers of Wember States (1€ November 1550)

Hlir, o .
¢ . i

T have the honour tc refer to the decision of the Committee of

‘Ministers of the Council of Iurcpe at its sixth session in Rome to

refer to a committee of experts for further study the amendments

to the Convention on Puman Rights proposed by the Consultative

Assembly on which the Committee had not succeeded in reaching: unariimous
agreement. I enclose herewith an explanatory note relating to the
amendments in questlon. (1)

. In order to facilitate the work of.the committee of experts -
which will study ‘these amendments further, I venture to sugzest
that the legal experts of each Covernment should prepare without . .
delay a text which would be acceptable to thelr respective Governments,
incorpcrating the principles set out in the proposals of the Consul-
tative Assembly. If these texts could be forwarded to me by
Jaruary 1st 1991, they could then be circulated to cach,Government
and considered by the experts -in advence of their meeing, which I

" suggest’ should take place carly in February. This procedure should

meke it possible for agreement to be reached on a new text which
could be presented to the Committee of Ministers at the1r next
meeting, which'is antieipated for March of 1951.

If agreement is reached in this wway, it should be possible
for the proposed Protocol to the Convention to be sismed carly "
next year, in legs than six months after the sigmature of the
Convention itself in Rome. -

]

LR )

(Coll. ed., V, p. 1077; or Doc. D 280/9/50).

(1)

See paragraph 2 below, page 126.
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2. "Note on the amendnents to the Convention on Human Rights prbposed
by the Consultatlve Lz séfblj about which the Committee of Ministers
_was not atle to reach wnanimous agreement” (14 November 1950} (1)

T

oooooo

1. Bipht of Property -

-

The Assembly proposed the inclusion of a new article worded as
follows: . : L .

‘Every natural or Jdegal person is entitled to 'the peaceful engoyment
of his possessions.  Such possessions cannot be subJected to arbitrary
confiscation. The present measures shall not however be considered as
infringing, in any way, the rlght of a State to pass necessary leglslatlon
to ensure that the said possessions are utilised in accordance with the
zeneral interest.? :

It is to be observed that this. paragraph has been drafted as a

‘statement of general principles rather than as an exact definition. Tt

will be remembered that the Ministers' adv1sers, who drew up the text of
the Convention substantially in the form in which it was finally signed,
regected the method of general statement, and adopted the system of precise
definition to the greatest extent possible of the specific rights to be
secured, .JIf therefore appears necessary to define as accurately as

possible ‘what it meant by the right of property, what is meant'by tarbi-

trary confiscation’ and what exceptions are to be permitted in the .
general interest to the 1nd1v1dua1 rlghts of enjoyment of cne's pOSS@SSlOHS. o

The preparation of definitions on these points will presumably
need to take account of the national legislation in different countries
on such matters as nationalisation, requisition in time of war, expro-
priation for public use, agrar:an.reform, confiscation in crlmlnal law,

death duties and rever51on to the State on intestacy.

70N
2

LRI i) N
L]

(Coll. ed.; V, pp. 1051 - 1052; or Doe. O (50) 90, p. 1)

(1) Note prepared by the Secretafiat_General.

(2) The Secretariat General subsequently prepared a Note "on the reasons
for the amendments to the Comvention ... adopted by the Consultative
Asserbly on 25 August 1950." /Doc. A 3415 (undated) and Doc. CM (50) 86
of 14 December 1950/, with particular reference to the right to own
property (pp.-1 to ‘) ' - _ ;
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3.. Replies from the Foreien Ministers of Member States to the above-
quoted Tetter of the Secretary General ;

(2) Netherlards (19 December 1950):.
I?Sjr,.

T have the honour to inform you that I am in full agreement
with the procedure suggested in your letter of 18 Novenber,
D 280/9/50, concerning amendment to the Convention for the Protection
of Human Rights and Fundamental Freedoms. "Since I have already
had occasicn, at the meeting of the Cormittee of Ministers in Rome, * .
. to indicate that the Netherlands Govérrment would accept in principle
the insertion in the text of the Convention of the new rights o
formulated by the Assenbly, I feel it is unnecessary to propose a .
new text. : .

-

n

(Coll. ed., V, p. 1078; or Doc. A. 3571 (1)
. (b)'Denmark (30 December 1950):

L I have the honour to inform you that the Danish ,
Government are able to-accept in principle, subject to agreement
between the members of the Committee of Ministers, the changes
proposed by the Consultative Assembly with regard to the right of
property, the right to education and the political rights...."

(Coll. ed., V, p. 1078; or Doc. A 3570) (1)

4. Letter from the Secretary Ceneral of the Council of Europe to the
Toreipn Vinisters of Vember svaves (7 rebruary 1951)

"gir,

" wevess I have the honour to eﬁclose three revised texts suggested
by the United Kingdom Goverrment relating to the right of property,
the right of education and the right of political liberty veeees(2)

The texts now suggested are interded to meet the objections
which certain Governments felt to the proposals of the Assembly.
I have to inform you however, that the United Kingdom Govermment
is not committed to the acceptance of these revised texts, and
wishes to consider the position further in the light of the
conclusions reached by the Cormittee of Experts which will prepare
the Protocol to the Convention. '

(1) Translation: the English text in Ccll. ed., V, differs very
" slightly. : .

(2) See below, paragraph XIII 6 (b), page 129,

e
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In view of the fact that a number of Goverrments have
expressed the wish that the Protocol to the Convention should be
C signed during the course of the next Session of the Committes of
‘ Ministers, I suggest that the Committee for the Revision of the
Statute, which will hold its next meeting in Paris. begimming on
, February 20th, should settle the text of the Protoccl. (1) - This
will be made easier on accourt of the fact that meny of the members
_ of this Committee are the same as the experts who prepared the text
o of the Convention on Fuman Rights.

The preparation of the Protocol during February and its
sigrature by the Ministers in March will have the added advantage
that a rumber of Goverrments, who are anxious to do 80, will be
able to submit the Protocol to their national Parliaments at the
same time as the Convention itself, in order that the two -
instrumerits should be considered and ratified at the same time.

I

e s e

(Coil. ed., V, p. 1079; or Doc. D 1357)

5.  "Draft Protocol extending Section I of the Corvention” (14 February
‘ 1951) (2): ' '

) o Article 2 - The Right tO-PPOperty
(in blank)’
(Coll. ed.., V, b. 1081, or Does. CW/WP T (51) 23, p. 1, and CWWP
VI (51)'1, p. 1 - or. Engl.). = s EE T

6. Texts under consideration (20 February 199%)

-‘(a) Text proposed by the Assembly :

. } .
{ . "Ryery natural or lesal person is entitled to the peaceful
- enjoyment of his possessions, Such possessions cannot be subjected to
arbitrary confiscation. The present measures shall not however be
. _ considered as infringing, in any way, the right of. a State to pass
necessary legislation to ensure that the said possessions are utilised
in accordance with the gereral interest.® ‘

W
(1) Tt was, in fact, this Committee that undertook the drafting of the
Protocol (ef. Doc. C/WP I (51) PVIG Fin:, pp. 1-3): ‘

* {2) United Kingdom proposal (Annex B to Foreign Office letter dated
2 February 1951). ‘ .

-

N
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7.

(b) Text proposed by the Government of the United Kingdom:

"Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. This provision, however, shall not
be considered as infringing in any way the right of a State to
enforce such laws as it deems necessary either to serve the ends

of justice or to secure the payment of monies due whether by way of
taxes or Otherwise, or Lo ensure the acquisition or use of property

. In accordance with the general interest.”

(c) Text proposed by the Belgian Govertment (1):

"Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No-one shall ‘be deprived of his
possessions except in the public interest, in such cases and by such
procedure as may be established by law and subject to fair compen-
Sation which shall be fixed in advance. 1The penalty of total
contiscation of property shall not be permitted (2).

"The present measures shall not however infringe in any way
the right of a State to pass legislation to control the use of
property in accordance with the general interest or to impose
taxes or other contributions." : '

(Coll. ed., V, pp. 1083 - 1084; or Docs. CH/WPI (51) 29 and
CM/WP VI (51) 3). '

"Proposal for addition to text of the United Kingdom Delegation,
In order To protect the principle of compensaticn.” (22 February 1951)

- "Amend the last two lines as follows:

First altermstive
; i

'... or to ensure, subject to compensation, the acquisition or use

- of property in accordance with thezeneral interest.’ : :

Sécond alternative

i

t... or to ensure the acquisition or use of property in accordance
with the seneral interest, subject to such compensation as shall bhe
determined by law.! ,

(Coll. ed., V, p. 1085; or Docs. CM/WP I (51) 30 and CM/WP VI
(51) 4 - or. Fr.)

(1)
(2)

of. also Does. CM/WP I (51) 25 and CM/WP VI (51) 2 of 19 Fitrusry 1951.

The ond and 3rd sentences of this paragraph were taken word for
viord from Articles 11 and 12 of the Belgian Constitution.

by
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i

8.  "Text proposed by the Belgisn Delépation{22 February 1951):

. "Every natural or legal person is entitled to the peaceful ‘
enjoyment of his possessions. No one shall be deprived of his -
possessions except in the public interest, in such cases and by such
procedure as moy be established by.law and subject to fair compen-

sation.” , ' ‘ : o
(Coll. ed., V, p. 1086; or Docs. QM/WP I+(51) 31 and CM/WP
- VI (51) 5 - or. Fr.). ’ ’ .

9. Draft report of the Committee of Experts to the Committee of
Minlsters (27 February 106510 ‘
LEI
Differences of view were expressed on the question whether the
Convention should establish the principle of compensation in the
case of expropriation in the public interest. - The majority of the
Committee were in favour of establishing this principle. Only the
~ Delegation of the United Kinedom was categorically opposed to this
~ viewpoint. ' '

:The French Delegation considered that the sentenice in the
text propesed by the Assermbly: 'such possessions canrot be
subjected to arbitrary confiscation' implied the principle of
compensation and that it would be difficult to fird a more precise
formula to cover the special conditions to which the principle
of compensation was subject in the laws of all the member countries.

. The majority of the delegations were nevertheless of the opinion
that the principle of compensation should be expressly laid down
in the Conventien. . ‘ B

These deiezations would be willing to support the emended text

of the Belgian proposal, which reads 25 follows: ‘

'Every natural or legal person is entitled o the peaceful
enjoyment of his possessions. No-cne shall be deprived of his
. possessions except in the public interest, in such cases and by
such procedurs as ar. established by law and subiect to

s compansation.
"I present measures shall nob however infringe, in any way, the -
it of g Btate to pass legislation to control ths use of ..
Property in accordance with the general interest or to irpose

taxes or other contrilutions,: B ER

.
ot
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The Delegation of the United Kingdom was unable to give its
support either to the text of the Asserbly or to the amended text of
the Belgian Delegation. The reason for its opp051t10n to the inclusion - )
in the Convention of the prineiple of compensation in cases of expropri-
ation in the public interest was that the Government of the United
Kingdom could rot admit that decisions taken on this matter by the
competent national authorities should be subject to revision by
internaticnal organs. Furthermore, the idea of arbitrary confiscation
in the text proposed by the Assembly appeared to it to be too vague
“ard ‘for that reason unacceptable. _ — N
The French Delegation, although in principle inelined to support
the text proposed by the Assembly, would.be ready, in a conciliatory
spirit, to accept the text proposed by the British Delegation,, on condition
that the .senond sentence of the text proposed by the Assembly (*Such
possessions carmnot be subjected to arbitrary confiscation') should be
inserted after the first sentence of the British text. :

Other delegations were wiliing to asccept the text proposed by
the British Delegation, on conditicn that the two last lines were
‘replaced by the following text:

~Tor to ensure, in aceordance with the seneral 1 _nterest the enJoyment
of property, or its acqulsltlon subject to such compensatlon as
shall be deuermlned in accordance with the conditions provided for by

law.? ‘

]

'+ The Comnittee decided that the conclusicns of their work should
be submitted to the respective governments. A new meeting should then
take place in order to atterpt to resch unanimous agreement and also to .
draft the text of the additional Drotocol in whlch the new rights should
be ;ncorporated i

(Coll. ed., V, pp. 1086 - 1087 ang 1038: or Docs. VP T (51) 32 and CM/WP VT
(51) 6, pp. 1, 2 and 4), .

10. Report of the Committee of Experts to the Commlttee of Ministers (2l February
1071) ('3 : .

EAE IR N )

The Committee agreed unanlmou sly in drafting the following forimla,
Jiflnn¢nw the right of property: 'Fvery natural or legal person 1s entitled
o the neaceful enjoyment of his possessions.'’ ;

(1) Compare with the text quoted in the precedlng paragreph. The changes
are underllned
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Differences of view were expressed, however, on the question
 whether the Protocol should affirm the general principle of compensation
in the case of acquisition of private property in the public- interest.
Only the Delegation of the United Kingoom was (1) cpposed for the reasons
piven below to the alffirmmtion of this prineiple.

- The French delegation considered that the sentence in. the text
proposed by the Assembly: 'Such possessions carmot be subjected to
arbitrary confiscation' implied the principle of compensation and that

"it would be difficult to find a more precise formula to cover the
upe01al conditions to which the principle of compensation was oubJect
in the laws of all the member countrles.

The majority of the deiegatlons were of the oplnlon that the
prmn01p1e of compensation should be expressly laid down in the Protocol
in such a way as to make it clear that this prlnclple is binding on

.rnational leglslatures. .

These delegations would be willing to support the amended text
of the Belgian proposal, which reads as follows:

'Every natural or legal person is entitled to the peaceful
enjoyment of his possessicns. No-one shall be deprived of his
nossessions except in the public interest, in such cases and’
by such procedure as are established by law ard Sub]CCb to
compensation. _ )

The present measures shall not however infringe, in any way,
the right of a State tc pass legislation to control the use

v of property in accordance with the general interest or to
impose taxes or other contributions. !

The Delegatlon of the United Kingdom was unable to give its

support either to the text of the Assembly or to the amended text
of the Belgian Delegation. The reason for its opposition to the
inclusion in the Corwvention of the principle of conpensation in cases’
of acouwisition of property was that the Covérnment of the United hlngdon
did not think it possible to CXPress this principle in terms which would
be approprlate to all the variocus types of case which might arise, nor
could 1t admit. that decislons td:en on this matter by the competent

" national authorities should be subject-te revision by international

orgens. On the other hand the words ‘arbitrary confiscation® in the
text proposed by the Assembly were Unprecise, and if 'arbitrary’ meant
inot in accordance with law' this i1dea was completely covered by the
United Xingdom dralt. :

(1) The word "categorically” was deleted.
i
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The French Delegation, although in prineiple ineclined to
support the text proposed by the Assembly, accepted the text oproposed
by the British Delegation, on condition that ThHCG second sentence of
the.text proposed by the Assembly ('Such possessions cernot be
sgbgected te arbitrary confiscationt) should be inserted after the
first sentence of the Pritish text.

Other delegations were willing to accept the text proposed
by the British Delepation, on condition that the two las t lines
were replaced by the 10110w1no text:

‘or to ensure the acqulslthn or use of property in accordance
with the general 1nterest, subject, iIn the case of acquisition,
to such compensation as shall be determined in accordance with
the ‘eorditions provided for by Taw, ! :

The Cormittee decided that the conclusions of their work -~
should be submitted to their respective governments. It considered
that it was premature to draft the text of the Protocol until a
further attempt had been made to obtaln unanimous agreement on the
text of the three Articles. Tt wss however agreed that the Protocol
should be so drafted as to make it possible for the Governments to
subscribe to one or bWO of the new Artlcles Nltnout nece sarily
accepting ail thre -

(Coll. ed., V, pp. 1090-1091 and 1093; or Docs. CM/WP T (51) 40
and CM/WP VI (51) 7, pp. 2, 3 and 5).

i
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XIV SEVENTH SESSION OF THE COMMITTEE OF MINISTERS (Pards, 16~17 March 1951) -

- QOfficial Report-of the meeting of 16 March 1951 (afternoon)

The Chairman (1) ... . With repard to the preparation of the
Protocol to the Convention on Fumen Rights, the Advisers had
suggested convening a committee of jurists In Stragbourg on

18th April 1951. That ‘Cormittee would have the task of preparing

.

a Draft Protocel to be submitted to the CGoverrments for signature(2).

M. Unden (Sweden) pointed out that of the three points on which
3 decision had been postponed when the Convention for the Protection
of Human Rights had been sigmed there was one which raised particular
diffieulties. He referred to the right of property, which had been

. the subject of controversy in the past and on which it seemed that

" the Experts were not yet agreed. As a result there was a danger

. that the Committee of Ministers would either adopt 2 meaningless-
formula in order to achieve general agreement or would lay down
too rigid a rule which might run counter %o the political ideas
of certain Covernments. M. Unden considered, therefor, that it
would be better not to proceed with teo much haste and suggested
that the Committee of Ministers should invite the VMember Goverrments
to state their vieuws on the texts proposed by the Experts before
15t September 1951, on which date they might consider calling a
further meeting of the Cormmittee of Ixperts.

Me. ODriscoll (Treland) ... (opposed M. Unden's susgestion) ......

M. Van Boetzelaer (Netherlands) was of the seme opinion as Mr. 0'Driscoll, ...

M. Sforza (Ttaly) wondered whether they ought rnot tc draw a distinction
Fetween the three texts in question. It seems that it was only the
right of property that caused any real difficulty. "They could therefore
postpone a decision on that point until September 1951 while instructing
the Experts, in April, to come to an agreement on political rights and
on the right of education.

(1) ‘M, J." Bech (Luxembourg)

(2) Documents of the Committee fof Ministers, 1951, I, Appendig 3, p. 52.
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M. Unden (Sweden) was ready to agree £o that procedure.

M. Schuman (France) wondered whither it was approrpriate

To ke such a distinetion. He considered that it would
e difficult to reach unenimity on the three texts under
discussion. It would therefore be rreferable ©o consider

the possibility, if necessary, of reaching a partial agreement.

The Experts would thus have the task of preparing a text which
could secure the agreement of as meny Govermments as possible.
The Committee of Ministers could then decide their attitude
during their Session in May. ‘ .

M. van Zeeland {(Pelgium) shared M. Schuman‘s opinion, more
~ particularly since a series of successive ratifications
would inevitably cause the Governments real practical
difficulties. He considered furthermore that the question

should be examined as a whole.

- The Chairman naving ascertained that the procedure advocated
© by the Advisers met with the approval of the Committee, it .
was decided that the Experts dealing with the question of
Human Rights should meet on 18th April 1951 at Strasbourg.

(Coll. ed., V, pp. 1086-1098; or Documents ,of the Committee of
Ministers, 1951, I, pp. 18 and 20). :

o
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XV. COMMITTEE OF EXPERTS ON HUMAN RICHTS - SECOND SESSICN {Strasbours,
- 18 - 19 April 1851) .

1. "Revised Texts discussed at previous mectlng in Paris on 21st ~ 24th
Bétmuary 1951 (1Y fpril 195T)

(a) Revised Belgian Prorosal:

"Bvery naturel or legal person is entitled to the peaceful engoyment
of his possessions. No-one shall be geprived ©Of his possessions except in
the publie interest, in sich cases and by such procedure as are establlshed
by law and subject to compensatlon

The present measures shall not however infringe, in any viay, the right
of a State to pass legislation to control the use of property in acgordance
with the general interest or. to impose taxes or Gther contrlbutlons.

(b) United Kingdom Proposal with addition:

'Every natural or legal person is entitled to the peaceful enjoyment
of his possessions This provisiony however, shall not be considered as
infringing in any way the right of a State to enforce such laws as it
deems necessary either to serve the ends of justice or to seeure the payment
of mordes due whether by way of tates or otherwise, or to ensure the
acouisition or use of property in accordance with the g§neral interest.!

Proposed additicn: ‘ X .

.. subject, in the case of acquisition, to such compensation as shall
be determined in acccrdance with the conditions provided for by law.'!

(Coll. ed., V, p. 1099: or Docs. CM/WP I (51) 46 and CM/WP VI (51) 8).

2. "Right of Propcrty” (18 April 1951)

"The delegations of Belgium, TBwﬂark Germen Pederal Republlc,
Greece, Ireland, Ttaly., Tuxembourg, the Netherlund% arnd Norway expressed
themseles as ready to accept the following text (1):

T

(1) Conpare with text quoted in paragraph XV - 1 - a) above. Changes
are underlined. - ,

424

a
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*Every natural or leggl person is entitled to the neaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest, in such cases and by
such proccdure as are esbablished by law and subject to such
compensation as shall be determined in accordance with the conditions
provided for by law.

rd

The present measures shall not however infringe, in any way, the
right of a State to pass legislation to control the use of property
in secordanée with the general interest or-to impose taxes or
other contributions.?® ‘ oo

The delegations of France, the Saar and the United Kingdom expressed
themselv=s as unable to accept this text.

The Swedish and Turkish delegations reserved their positions.®

(Coll. ed., V, p. 1105; or Doc. CM/WP VI (51) 11)..

%, Preliminary Draft Protocol (18 April 1951)

Artiele 4 (Doc. CM/WP VI (51) S Rev (1) or
Artiele 1 (Doc. CM/WP VI (51) 9 Final):

identical with the text quoted in the orecedine norasranh,
(Coil. ed., V, p. 1103). ‘

i,  Draft Repcrt and Report of the Committee of Experts to the o
- Tormittee of Manisters (19 April 1951): '

The majority.of the Compittee, comprising the Belglan , Danish,
German, Creek, Irish, Italian, lLuxembourg, Netherlards and Norweglian
delegations, agreed upeon the fellowing text: )
...... (identical with the text quoted in paragraph XV ~ 2 above, pages
136 - 437) vevnen : ' ' '

The French, Saar and Thited Kingdom delegations stated that they
were unable to agree to this text, mainly because they could not accept
o definition of the right to property comprising in all cases the principle
of compensation in the event of private property being acquired by the State.

The Swedish and Turkish delegations reserved the views of thelr
respective Governments. )
.ﬁm.ﬂiii'
(Coll. ed., V, pp. 1110-1111 and 1113 ~ 1114; or Does. CM (51) 33
and 33 Final, pages 1 - 2). .

o N
=} o

-

(1) Tn the first versicn of this document, dated 18 April 1951 (Dog. CM/WE .
VI (51) 9), the Article relating to the right of property [Article 2 (a)/
was left blank.
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Fi. G0 SESSION OF TiE CONSULTATIVE ASSEMELY - FIRST FART (Strasbours
5= 15 May 1551)

1. Supplementary Report of the Comrittee of Ministers to the
Conscltative Assembly (O Mhy 1557) "

------

1. The Committee noted that certain differences still existed
coneerning the final wording of the Protocol to the Corwention on
Human Rights. With a view to obtaining unanimous agreement before
the ninth: Session of the Cormittec of Ministers, the Committee
instructed the experts of the Goverrments to review the proposed
texts at the earliest possible cpportunity with a view to producing
a draft Protocol which would be acceptable to all the Governments.
The Committee has reason to hope that this step will shortly produce
satisfactory results. It had already been suggested that the
Ambassadors in Paris of the Goverrments of Member States should be
empowered to sign the Protocol even before the next meeting of the
Committee of Ministers.™

(Coli. ed., V, p. 1121; or Dee. AS (3) 18, p. 332. cf. also
Doc. AS. (3) 5, paras. 5357, pp. 56 ~ 57).

2. Consultative Assembly Sitting of 7 May 1951 (afternoon)

(a) M. Schmal .(Netherlands) (Translation) 7...... May I be permitted
"to put a sirple question on this subject to M. Stikker? (1) I venture
to do so in view of the extreme importance of the matter. I should like
to kmow on precisely what peint the further examination deemed necessary
is nct yet completed., If I have understood rightly, thé questions under
consideration are the rights of perents, free political elections and the
right to ewn property. If that is sc, I should like to know on which

of these tiree problems a sclution has not yet been reached.

That is the mein point on which I am seeking informgtion, and I
should like in advance to thank the Chairman of the Committee of Ministers
for such information as he may be good enough to supply.”

(Coll. ed., V, p. 1124; or Rep., 1951, I, p. 50)

(1) Chairmen of the Comittee of Ministers, presenting the Report quoted
in the preceding paragraph to the Assembly orally.
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(b) M. Rolin (Belgium) (Translation) "...... You certainly remember that
one of the questions which gave rise to 1eng#hy debates in this Assembly
and the only quectch on vhich, when we met in 1949, we reglstered a
momentary failure, in that we were unable to reach any decision, was the
definition of the frzedoms or of the guarantees to be required with regard
-to preperty and freedom of sducation. Certain of our colleagues ccnsidered
it essential that these matters should be explicitly defined in the Conventicn®
and that it would not be possible te recommend the adoption of that Convention
until the Protceol, as well, hed been drawn up.

We revigved. the problem in 1950 and reached an agreed formula worked
- out at great pains, which was 2 kind of compromise supported by the great
majority of the Peprusontatlves We now learn from the Report and the
Supplementary Raport of the Committee of Ministers that, despite our Reconmen-
ticn, this Protoctl centaining the reserved questions, _dld not receive the
unanimous agreement of the Committee of Ministers and that the matter has
been referred again to the experts.

‘As M. Moutet said, experts are invaluable: they are inwvaluable to us
- tee, In faet, if we are to be a Consultative Assembly - and I am here
replying to Mr. Mackey - the opinions required of ug are.of quite a different
kind from those required of the experts. What is required is something
approximating to the views of our Parliaments. Such en opinion we have given,
. How is it that the Ministers fail to realise that, in referring this problem
to experts, whe do not possess the same sensitivity with regard to the
Gefinition of the right to own property and of freedom of educatlon they
min the rlsk of brlnglng the whole matter into qubstlon apain?
i
: T sincerely beliere that, despite its desire to see the Convention
ard the Protoceol pit into effect, the Assermbly would be wise not to run the
risk of having an experts® text incorperated in a Protocol, even before the
Committee of Ministers has considercd the matter further..

On'this point, too, I hope that the Assenbly will meke its wishes

clear and precise, and T sugeest that it should pass the following
Fbcmﬁmﬁﬂgtuwl(i)

’ S

\

(1) Doc. A5 (3) 25 (7 Vay 1951), pp. 425 - 426)/
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"Noting that, according to the Secord Repcrt {(pzra. 53) and the
Supplementary Report (para. 31) of the Committee of Ministers,
the draft of the Protocol which it is proposed to add to the
Coerwention for the Protection of Human Rights and Fundamental
Freedoms has given rise to differences of opinion within the
Cormittee, and that it has been referred to the Government
Experts w1th the request that they draw up a final text to be
immediately submitted for signature by the Ambasscdors of the
Member btates 1n Paris,

Cbserves thgt the definitions of the right to own preperty
and the freedom of educat:.onp which are the purpert of this

< Protcecl, are essentially matters of a ‘political eharacter. and

(2)

ard. that they were the subject, in 1949 and 1950, of farureachlng

discussions within the Assembly ard its Commlttbe on Legal and _"
Administrative Questions., which finally resulted in the voting

of the compromise text 1nc1uded in Recomm&ndatlon 47 (1) of

August . 1950, \
Requests, consequently, that, should the Covernment Experts

make any alterations in the text recommended by the Assembly, the
Protocol incoporating them- should not be submitted for the
signabtures of the Member States until and unless the Consultative

Assembly has had an opportunlty of giving its opinion upon .the

proposed alterations, '™

(Coll. ed. , V, pp. 1123 and 112u - 1125; or Rep., 1951; I,
pp. 55- 56)

Consultative Assembly Sitting of 10 May 1951 (rorning) .

M. D.U. Stikker: ",,.,... As regards the enquiry of my compatriot,
M. Setmal, I may say that the drafting of a Protocol by way of
addition to the Cornwvention for the Protection of Human Rights

has made great headway. Complete agreement has been reached

as regards the wording of the so-called pelitical right, and on

the educational right unanimity is in sight. It is the right

to own property that still causes some difference of opinion.

Though it would have ‘been possible to put the finishing touches

on the Protocol in time for this Session, the extent of the new
obligations acesntable to Member Govermments would not have

been the same. As there still seems a possibility of reaching
unanimity on a new formula, the Committee of Ministers preferred ‘
to request their Advisers to make a further effort to reach complete
agreement on the exsct formila for each of the three rights. It is

. only in order to meet the wish of the Assembly that this matter

should be settled as scon as pessible that the Committee of Ministers
has considered the possibility of having the Protocol signed by the
diplomatic representatives of the Member States in Paris., ......

(Ccll. ed., V, pp. 1126 - 1127; or Rep., 1951, I, pp. 175 = 176).

(1) This should read "Recommendation 247,
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{b) Mr. Mitchison {United Kingdom): "Mr. President, you menticned a -
Motion concernlng the Corwention for the Protectlon of Human Rights,
standing in thé names of M. Rolin, M. Moutet and myself (Doc. AS (3)
25) (1). You proposed (2) - and I reSpectfully agree - that that
Motion should be referred to the Committee on General Affairs as
part of the matters to be considered in the reply to the Committee
of Ministers. All I ask is that one or other of those responsible
for that Moticn should be 2llowed to appear before the Commitee
on General Affairs to state not only cur reascns for having put down
the Totion, but also the reascns which led to an amendment (3) of it,
prepared by myself in consultation with M. Rolin of Belgium, with a
view to avoiding a procbdural difficulty and the delay which
Mr. Stikker mentioned in the course of his Reply.”

(Co1l. ed., V, p. 1127; or Rep., 1951, I, p. 188).
' . The Motion of MM. Rolin, Moutet and Mitchison (Doc. AS (3)-25),

: together with Mr. Mltchlson s amendment thereto, was accordingly
, referred to the Committee on General Affairs.

(Coll. ed., V, p. 1128; or Rep., 1951 I, p. 190)

4, Draft Reply to the Report of the Committee of Mlnlsters (1) presented
by Mr. Mackay on behzlf of the Committee on Generel Affairs (15 May 1951)

Hi

+ e
I

11, The Assembly views with some anxiety the suggestion mentioned
in the supplementary Report (paragraph 31) that, after review by
experts and agrﬁcnent between governments, 2 Protocol erbodying
the texts relating to the right of property, the right of education

.

v ) .
(1) Cf. para. 2 above; pp. 139 - ;MO.
(2) Fep., 195i I, p. 187.

(3) 'The amendment (AS (3) 25, amendment No. 1, p. M27) was worded as
. follows:

"Tn the thlrd paragraph, line 5, after 'unless' insert: ‘it
has been dpproved by the Committes on LegaJ ‘and Administrative
Questions (or, if the Assgmbly is not in Session, by the Chalrman
of the Committee) or ..... i

(Coll. ed.,V, p. 1126).

(ﬂ) Cf. para. 1 above, p. 138.

- : T
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and political rights will be signed without further reference to the.
Assembly. These texts were 2 compromise accepted with few abstentions
and no opposition-in the Assembly. The Assembly therefore submits
that, both as a matter of right and of courtesy, it should be given
an OPportunlty of eommenting on any modified version thereof before
they are signed, or, if the Assembly is not in session, that they
be transmitted to the President of the Consultative Asscnbly for-
_referience to the approprlatc Committee,

(Coll. ed., V, p. 1128: or Doc: AS (3) 57, p. 546).

5. Consultative Assembly Sitting of 15 May 1951 (afternoon)

_(a) Mr. Stanford (Ireland):

Fraees My only criticism will be directed to paragraph 11 of the
draft Reply (1). This is a paragraph which deals with the additions
to the Convention for the Protection of Human Rights recommended by
the Assembly last August

C I RN

N ) | .

I turn to the matter before us - to paragraph 11 - and T should
like to read the opemnD senf@nce It says: :

%

‘The Assembly views with some anxiety the sugoestion mentioned ..,

and then there is the text relating to the right to own rroperty.
Let us turm to the cause of the anxiety oxpresscd here. You will
find it on page 34 of the Reccmrendations and Resolutions of the

Consultative Assermbly in the Second Session. It says:

'Bvery natural or legal perscon is entitled to the vcaCqul
cngoyment*mfhls pessessions.  Such possesions mzy not be subjected
to arbltrary confiscation. The present measures shall not, however,
be considered as 1nfr1nglng in any way the right of a State to pass
necessary leglslatlon to ensure that the said possessions are utilised
in accordance with general interests.!

‘/.
(1) Cf. preceding paragraph.

(2) Here Mr. Stanford mede some general remarks on the Corwvention and cited
the pesition of the Protestant minority in the Irish Repubiic.
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I confess that, as I read this, a momentary ehill passed over my
enthusizsm for the Convention for the Protection of Humen Rights as 'a whole.
The exception that they shall not be considered 'as infringing in any way
the right of a State to pass neeessary legislation ... ete.', so far as my
bricf experience as a legislater goes, is no empty formula. The fact is -
it is certainly the faet in Ireland and in Fneland, and T imagine it is 2 fact
glsevhers that in many democratins counmtries today almost eveory month the
CParliaments oro nessing Act after Act with clausses Allowing the confiscation
of lands or nouscs or obher Possessions. ) '

=)
F

let me cxemplify this with a typical example; I like to try to make
these metters numen., There are three or four houses in a mountain valley
which have bean there for twe hundred or three hundred years. Some polite
engineers come along and are treated hospitably by the farmers. Six .
months later these households receive an official letter to.say that the
farmhouses will be eonfiscated. A new reserveir is to be built for
Strasbourg, Paris, Stockholm or whatever city it may be, and these houses
mist be evacuated. Where do the rights of property eome in? . The city
needs water, but it is not really any consolation to those three or four
farming families that they should be turned out.

T am not being naive:; I know the tensions involved; but I say that,
. if we read it carefully, we find that there is a good deal of cant in this
Article. When those houses are engulfcd in those waters, the coal from
‘the Schuman Plan will no lenger werm those hearths and homes. My fellow-
Representatives may thirk that this is sheer sentimentality. I would”
simply ask ‘suppose your houses are confiscated!' .~ it is less likely in
the case of influentisl politicisns, but it might happen - 'would it be
any comfort to you to read in the Convention for the Protection of

Human Rights the Article that we are now discussing?’ :

Tf some eonfiscation of this kind occurs to any of us tomorrow, we
shall be told, of course, that 'every natural or legal person is entitled
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to the peaceful enjoyment of his possessions.' We shall be told

that there is a great difference between arbitrary confiscation and
legalised confiscation; we shall be teld that there is o great difference !
hetween our democratic countries and the countries under a dlctatorslips

but that, unfortunately, we must give up our house or home next week,
because a-new girport, @ new arterial road or a new reservolir necessitates
its obliteration. - —

T Frankly, the more I reflect on Article 104 , which is the basis
of our present discussion, the less T think it worth including in the
Convention. I have no sympathy with the Communists’ denial of the right
to own property; but the kind of justice that gives with one hand and takes
sway with the other deserves little respect. I think that Article 10A, as
it now stands, is not worth fighting for either here or in cne's cwn country. .
Tt seems to me to substitute mere political expediency for those prineiples
cf higher justice which the rest of this Convention so firmly and nekly
proclaims. "

(Coll. ed., V, pp.tisd and 11311133 or Rep., 1951, ILI, pp. 433 - 435)

(o) M. Mitehison (United Kingdom): T...... (voiced his agreement with paragraph
T oF the daraft Reply) «.....” , : ’ \ ' '

(Coll. ed., V, p. 1133; or Rep., 1951, IIT, p. 437)

(c) M. de la Valléc Poussin (Belgium) (Translation):™ ...... " T agree with one
of the previcus speakers when he said that the text which we had drafted
was considerably better than that on which the Committee of Ministers agreed.
it will surprise ncbody if T say that the protection of the right tc own
property seems to me to be far better assured in our text than in that which
the Committee of Ministers supported - for fear of condenming nationalisation.
ceeena (1) ' ' '

* 'f N
(Coll. ed., V, p. 1135; or Rep., 1951, IIL, p. L1y,

After M. ittchison (United Kingdom) and M. van der Goes van Naters
(Netherlands) had spoken in favour of paragraph 11 of the draft Reply, that
parapgraph was adopted by the Assembly. ‘

(Ccll. ed., V, pp. 1135 ~ 1136: or Rep., 1951, ITII, pp. W49-451),

| ; , ‘

, ) ' . e
(1) M. de la Vallée Poussin was, however, opposed on growds of eypediency

" (danger of further pointless delays ete.) to the adoption of paragragh 11

of the draft Reply. o




6.

Reply of the Consultetive feserbly tTo the

[

CDH (76) 36
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. ... (identical with text guoted

1 T
T L R

4
4
tg)
Lo

in para. U4 above,

I

(Coll. ed., V, ». 1137: or Recormendations and R:solutions of

[

5

the Congsultative Assembly , 1901, I. p. 11).

i)
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NI - co MTTTEE, OF EXPERTS ON HUMAN RIGHTS - THIRD SESSION -
(Strasbourg, o-0 June 1951) (1)

1. "Texts nroposed for Submission to the CGoverrmernts”
: (5 June 1551) (2)

"Every natural or legmal person is entitled to the
peaceful enjoyment of hls possessions. No one shall be
deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by
the general principles of internafiocnal law.

The present measures shall not however infringe, in
any way, the right of a State to pass legislation to
control the use of property in accordance with the general ’
interest or to impose taxes or other contributions.”
(Coll. ed., V, p.1138; or Doc. CHM/WP VI (51) 19).

2, Report of the Committee of Experts to the Committee of
Ministers (6 June 1951)

In accordance with the decision of the Committee of
Ministers at its elghth Session, the Committee of Experts
met in Strasbourg on 5 and 6 June 1951, and proceeded
to make a further examination of the texts prepared at its
previous meeting (Doc. CM (51) 33 Final) in order to try to
reach agreement on the text of a draft Protocol acceptable
to all the Goverrments.,

The Comnittee agreed to propose the texts set out in
the draft Protocol armexed hereto., However, as these texts
involved certain new elements, particularly in Articles 1, 2
and 4, and in order to take account of the rcservations madc
by certain delegations, it was decided that they should first
be submitted tc the Govermments before thelr acceptance
could he eonsidered as final,

The texts contained in Articles 1, 2 and 3 were the -
~result of protracted: discussions and represented the
maximum of possible agreement that mlght be reached.

(1) The decision to convene this Session was taken by the
Committee of Ministers at their eighth Session, held at
Strasbourg from 2 to 4 May 1951 (Documents of the
Comrittec of Ministers, 1951, IT, pp. 136, 138 and 220).

(2) . Compare with the text quoted in para. XV - 2 above,
p. 136. Changes are underlined.
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The Committee recomended that each Government should
inform the Secretary General by 15 July 1951 whether 1t
is prepared to accept the draflt Protocol annexed hereto,
and whether it agrees that this draft should be transmlitted
to the President of the Consultative assembly In accordance
with the desire expressed by the Assenbly in 1ts reply to
the Message of the Committee of Ministers.

As the texts proposed were accepted in order to reach -
wnanimous agreement, it was understood ‘that if these texts
were not acceptable to all Goverrments each Goverrment would

-be free to reconsider its position.

(Appendix)

Articie 1 (1)

Every natural or legal person is entitled to the

‘peaceful enjoyment of his possessions., No one shall be
. @eprived of his possessions except in the public interest,

and subject to the conditions provided ‘for by law and by the

‘meneral principles of international law.

The preceding provisions shall not, however, infringe
in any way the right of a otate to pass legislation tO
control the use of property in accordance with the general
interest or to impose taxes or other conbributions.

)
e e

(Coll. ed., V, pp.1138-1139 and 1140; or Doc. CM/WP VI
(51) 20 Final, pp. 1, 2 and 3).

O

e

(1)

Compare with the text quoted in the preceding paragraph.
Changes are underlined. -

i
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XVILT. - MEETING OF THE ADVISERS TO THE MINISTERS FOR FOREIGN
AFFAIRS, HELD AT STRASBOURG, & AND 7 JUNE 1051

Conclusions of the Meeting:

it

The Meeting approved, after amendment (1), the text of
the report drafted on 6 June 1951 by the Committec on
Human Rights at the end of its work (2) ...

if

X
aste e

(Coll. ed., V, p.1143; or Documents of the Comuittee of
Ministers, 1951, III, p.292).

XIX MEETING OF THE ADVISERS TO THE MINISTERS FOR FOREIGN
AFFATRS, HELD AT STRASBOURG, FROM 17 TO 19 JULY 1951

1, Letter from M Blankenhorn (3) to the Secretary General
. of the Council of Furcope (10 July 1951)

il
acs e

With reference to the Report of the Experts on Human
Rights of 6 June 1951 - CM/WP VI (51) 20 final - I have

(1) The nature and purport of this amendment were not
specified, ’

(2) Cf. para, XVII 2 above, pp. 146-147,

(3)  On behalf of the Minister for Foreign Affairs of the
Federal Republic of Germany.

[N
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A

the honour to inform you that the Federal Chancellor has

directed me to notify you that the Federal Goverrment is
rrepared to accept the Protocol to the Convention on

Human Rights on condition that, in respect of the second
sentence of Article 1 of the Protocol, the Experts and
Ministers' Advisers agree at a later meeting, and explicitly
mention the fact in the Minutes of that meeting, that the 3
general principles of international law entall the obligation
to pay campensation in cases of expropriation ..*

-

(Coll. ed., V, p.11Ul: or Doc. A.5642)

Amendﬁents propesad by the Goverrment of the Unlted
Kingdom (1)

", .. Substitute for the last paragraph of Article 1 the
following sentence:

"The preceding provisicns shall not, however, in any
way infringe the right of a State to enforce such laws
as it deems necessary to control the use of property in
accordance with the general interest or to secure the
payment of taxes or other contributions or of penalties
inmosed by Courts.t

¥
NN

(Coll, ed., V, p.1145; or Doc. CM/AG], (51) 34 - or. Engl.)

Cenclusions of the Meeting of the Ministers' Advisers

L (backeround) ceeees

Before (15 July 19515\the British Goverrment informed
the Secretary General that it desired to submit certain -
amendments to the text drawn up by the Committee of
EXperts svevese ' .

The Ministers’ Advisers thereupon re-examined the :
draft during their present meeting and finally reached
agreement on the text of a draft Protocol.

The mesting noted the fact that the French and -
Italian Govermments, having received no instructions on - :
the subject, wished to reserve the attitude of their
Governments towards the draft Protocol thus amended. .

e v 20

(1

Compare with the text quoted in para. XVII 2 above,
page 147, Changes are underlined.
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The Swedish Delegation pointed out - and requested
that the fact be mentioned in these conclusions - that
the general prineiples of International law referred to
wder Article 1 of the Protocol only applied to relations
betwcen a Staue and non~-nationals, .

- At the rcquest of the German and Belgian (1) Delegations,
i1t was. agreed that the general principles of international
law, in thelr present conrotation, entalled the obligation to
pay compensation to non-naticnals in cases of expropriation.

‘The Mindsters' Advisers décided that at their next
mesting they would draw up the final text of the Report
for submission to the Comttee of MInisters.

The Advisers further agreed that as soon as the
final text of the Protocol had been drawn up it should
be transmitted by the Chairman of the Cammittee of Ministers
to the. President of the Assembly, in accordance with the
desire expressed by the Assembly in its reply to the
Message of the Camittee of Ministers., (2) -

1The meeting considered it advisable to call the .
attention of the Assembly to the fact that the Protocol
constiftuted the maximum possible measure of agrecment
between the varying schools of thought and that its -
implerentatlon would be considerably délayed if changes

-affecting the substance of its provisions were proposed.

(Appe rldlx)
Article 1 (3)
}_A“; oAby v legal person is entitled to the

peaceful enaoyment of his possessions., No one shall be
deprived of his possessions except in the public interest,
and subject to the conditions provided for by law and by
the general principles of internationzl law.

(L

)

(3)

The reference to the Belgian Delegation was added
later - see XXI below, p. 155,

Cf. para. XVI 4 above, pages 141142,

Paragraph 1: unaltered. Paragraph 2: compare with the

' text quoted in XIX 2 above, page 149, Change is underlined.
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The preceding provisions shall not, however, in any way

Impair the right of a State to enforce such laws as {t deems

necessary to control the use of property in acccordance with
the general interest or to secure the payment of taxes (1),
other contributions or (2) penalties (3)

41
L I N A

(Coll. ed,, V, pp.1149-1251 and 1156; or Documents of the
Comittee of Minlsters, 1951, III, pp. 300, 302 and 284),

Report of the Comittee of Experts on Human Rights
. £o the Comittes of Ministers (18 July 1951)

¢
it

vesnes (background) .o....

Before (15 July 1951) the Pritish Goverrment

informed the Sceretary General that it wished to submit

certain draft amendments to this text ......

The Ministers' Advisers therefore proceaded to
re-~examine the draft during their meeting on 17 July 1951,

.and finally agresd on the text hereto attached, This

Frotocol 1s the result of a great deal of discussion and
should be regarded as constituting the maxirum possible
measure of agy egmcnt

The United Xingdom, French and Ttalian Delegations,
who have received no instructions in this respect, have
reserved the attitude of their Coverrments in respect of
the draft Protocol thus amerded,

The Swedish Delegation pointed out - and requested
that .the lact be mentioned in this Report — that the
Zeneral principles of international law referred to under
Article 1 of the Prctocol only applied to relations between
a State and non-naticnals.

The German Delegation requested that it be rentioned

in the Report that these general principles of international

law, in their present comnotation, entailed the obligation
to pay compenSatlon to non«natlonals in cases of
expropriation,

L B B A
»

(1)
(2)
(3)

ort omitted.
"of" omitted.

"imposed by Courts™ omitted. !

P
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The Ministers® Advisers recommend that each Government
inform the Secretary Gereral, if possible by 1 August 1951,
whether it is willing to accept the draft Protocol
attached hereto and tc bave 1t transmitted to the President
of. the Consultative Assenbly in accordance with the wish
expressed by the Assembly in its reply to the Message of

the Committes of Ministers. .

LR B ]

e

{Appendix)

rticle 1 ‘ o - ‘

.~ wesess Paragraph 1: ddentical with the text guoted in
XIX.3 above, p. 150 : .

Paragraph 2: identical with the text quoted in XIX.2
gbove, p. 149, :
Hi

¢

" (Coll. ed., V, pp.1146-1148; or Doc. CM/WP VI (51) 21,

pp. 1, 2 and ?)

’ . ! '\.

'NINTH SESSION OF THE COMMTITTEE OF MINISTFRS ; | -
(Strasbourg, 2 and 3 August, 1951), ‘

, Recommendations of the Ministers' Advisers relating
to the Agonda (1) for the Session (1 August 1951)

{Fl' LI B B )
T Mristers' Advisers have drawn up the text of a
draft Protocol to the Convention on Human Rights, appended to
the present document. This text met with the agreement of
all the delegations and is submitted to the Committee of S
Ministers for final approval.

e

(1)

The Protoceol to the Convention was Item 3 of the Agenda.
(Documents of the Committee of Ministers, 1951, ITI, p.282).
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' The Ministers’ Advisers further recommend that, if
the Committee of Ministers approves the text of the Protoeol,

-1t should decide that the text should be comunicated

by -the Chalrman of the Committee to the President of the
Agsembly, in accordance with the wish expressed by the
Assembly in its reply to the Message from the Committee .
of Ministers (1).

The Advisers also suggest that at the second meeting
of the Joint Comittee the Ministers who are members of .
that Committes should draw the attention of the
Representatives of the Assembly to the fact that the
Protocol represents the maximum measure of agreement possible
at the present time (2) and that considerable delay would
arise In putting it into effect if the Assembly proposed: '
substantive amendments to the present text (3).

veeees (H)
(Appendix)

Article 1 ..., (identical (5) with text quoted in XIX.3
above, pp.150- 15‘),....,“

(Coli, ed., V, op. 1151 and 1152 or Doc. CM (51) 6“ and
64 rev., pp.2-3 and Appendix I).

Official Report of the meeting of the Committee of
Minisfters on 3 August 1951,

¥ Benediktsson (Tceland) stated that in his view greater
protection against arbitrary confiscation of property :
should be zivern than was provided for in Article 1 of the
draft Protocol. However, it was obvious that any State
which wishad to do so could, under its national legislation,
furnish greater protection to its citizens than was provided
for in the Protocol. In view of this and of the

e

(1)
(2)

(3)

(4)

(53

of. para. XVI.U above, pp.141-142.

Doc. CM (B1) 64 unrev1sed "metween . the various schools
of thought®,

This was done. (Documents of the Committee of Ministers,
1951, III, pp.268 and 278, and Doc. CM/AS (51) BV 2,
pp. 3-H).

Doc., CM (51) 64 unrevised also contained a paragraph recommending
that, if the Protocol met with no objections on the part of the

'Assembly, the diplomatic representatives in Paris of Member States

should be empowered to sign it.

Fxcept that, in paragraph 2, the word “infrlnae” appearad instead
of the word Tmair®,

-,
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fact' that, if the Assembly did not agree with the draft
Protocol, the matter would in any case have to he
reconsidered, by the Committee of Ministers, he did not
propose to cbject to the draft Protocol at that stage.

The Chairman (1) enouired whether the Comittee was
in agreement with the text of the Protocol submitted by the
Ministers? Advisers (2). : v

e The draft Protocol was unanimously approved.

)
L

(Coll. ed., V, p.1155; or ‘Documents of the Committee of
Ministers, 1951, ITI, pn, 276).

’

O

(1) M. H Lange; Norweglan Minister for Foreign Affairs.

(2) Cf. paragraph XIX.3 above, pp. 150-151

Y

o
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~

‘MEETING OF THE ADVISFRS TO THE MINISTERS FOR FOREIGN
AFPAIRS, HELD AT STRASROURG ON 20 AND 21 SEPYEMEER 1951

Conclusions of the Meeting:

H
[ B N

Protocol to the Convention on Furman Rights

On the request of the Belgian Delemation, it was .

decided to amend as Follows the text of page 3, paragraph M-
of the Conclusions of the Meeting of the Minlsters' Advisertl

held at Stra sbourg from 17 to 19 July 1951 (1):

For: *At the request of the German Delegation, 1t was
agreed that vesees’

Ream At the request of the German and Belgian Delegations,

it was agreed that N

it
e e

(Coll. ad., V, ».1158; or Documents of the Committee of
Ministers, 1952, I, ».102). '

- Cf, para. ¥XIX.3 sbove, p. 150.

.
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XXTI.

LEGAL, COMMITTER OF THE CONSULTATIVE ASSFMBLY - MEETINGS HELD

AT BRUSEELS On 1 AND 2 OCTOBER 1951

Letter from the Chairmen of the Committee of Ministers to
Tre President of the Lonsultative Assenbly (3 August 1951)

8ir,

Tn conformity with the desire expressed by the Consultative
Assembly in its reply to the Message conveyed to it by the
Comittee of Ministers on the opening.of its Third Ordinary
‘Session, the Comittee of Ministers has directed me to ‘
transmit to the Assewbly for an opinion the text of a Protocol
to the Convention on Human Rights adopted by the Committee of
Ministers at its meeting on 3 August 19510 -

The text of this Protocol 1s enclosed hercwith.

LR I
<

(Appendik).

Article 1 '
© ..... (identical with text quoted in para. XIX.3 above,
rp. 150-151) ....." , '

(Coll. ed., V, p.1158; or Docs. AS/JA (3) 11, »p. 1-2, and
AS (3) 78, pp. 813-E14).

Commentary by the Secretariat General on the draft
Protocol (18 <eptembar 1051)

" ... (background and general chservations) .....

Article 1 The Right of Property
| T text proposed by the Assembly was:

"Every matural cr legal person is entitled to the
peaceful enjoyment of his possessions. Such possessions
cannot be subjected to arbitrary confiscaticn. The
present measurcs shall not however be considered as
infringing, in any way, the right of a State to pass
necessary legislation to ensure that the said possessions
are utilised in -accordance with the geheral interest.’

[

.
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firticle 1 of the draft Protocol reads as follows:

‘Bvery natural or legal person is entitled to the
peaceful enjoyment of his possessions. No one shall be -
deprived of his possessions except in the public interest,
and subject to the conditions provided for by law and by
the general principles of international law.

1he preceding provisions shall not, however, in any
way infringe the ripght of a State to~Lnforce sucb laws as.
it deems necessary to control the use of property in '
accordance with the general interest or t¢ secure the
payment .of taxes, other contributions or penalties.’®

The revised text calls for the following comments:

{a) The sentence: "Such nossessions cannot be
subjected to arbitrary confiscation' has been replaced by
the sentence: 'No one shall be deprived of his possessions
_except in the public interest, and subject to the conditions
vrovided for by law and by the general principles of
international law.’®

This change was made principally because the phrase
‘arbltrary confiscation’ was thought to be too unprecise
in a legal text, as 1t is capable of very varying interpre-
tations, The phrase 'subject to the conditions provided
for by law' was belleved to be more precise and to cover
adequately the object in mind,

(b) There was much discussion as to whether or not it
should be stipulated that ' no one should be deprlved of his
property except ....00.0.. subject to compensation.? A
majority of the Governments were at one time in favour of a
provision to this effect., Other Governments, however, felt
unable to accept 1t, as they did not think 1t possible to
express this principle in terms which would be appropriate
to all the various types of cases which might arise, and
they could not admit that- decisions taken on this matter by
competent national authorities_should be subject to review
by international organs. However, the phrase "Subject to
The conditions provided for by law' would normally require
~ the payment of compensation, since it is normally provided
for in legislaticn on the nationalisation or expropriation
«of property. - Further, the phrase: *subject to the conditions
provided for ...... by the general principles of international
law' would guarantee compensation to foreigners, cven if it
were not paild to rnationals. y
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(c) The last sentence of the Assembly's text has been
expanded somewhat to make it clear that this article does not

prevent the State from collecting taxes, or other penalties

such as fines, even though they might constitute the whole

of the pr0qewty of the individual in question,

Hi
[ ]

(Coll. ed., V, po. 1163-11(5 or Doc. AU/JA (3) 13, pp. 2-4, .
or, Engl,) , ST

Minutes of the Meeting of 1 October 1951

it B

AR

Articlie 1 |

The Committee deliberatud Resolved that the text

. proposed by the Comnlttee of MInisters be adopted,without
- amendment . : ‘ ‘

iy
e u e

{Coll, ed., V, p.1168; or Doc. AS/JA (3) PV 3, p. 2 - or, Engl.)

letter from the Chairman of the Committec to the President
of the Consultative Assembly (2. October 1951)

"81ir,

I have the honour to transmit to yvou herewith the
opinicn of the Comittee on legal and Administrative
Questions on™the draft Protocol to the Convention for the
Protection of Fuman Rights and Fundamental Freedoms adopted
by the Committee of Ministers at its Meetine of 3 fugust last.

In. drawing up its conclusions, the Committes 4id not
intend to prejudge the question whether, in view-of the
Resolution of the Consultative Assembly of 15 May 1951 (1),
these canc¢lusidns could be considered as they stoxd to
represent the opinfon of the Assembly requested by the

‘Committee of Minlsters, and so be sent by you directly to-
. the Comnittee, or whether they should come before the

e

Assembly.

Tre Cormittee was of the opinion that this was 2
question for you to decide, If, on examining the matter,
you choose the second scolution, you will note thatv the
observations transmitted to you may wilthout difficulty be
submitted to the Assembly for approval, since they contain
the features both of a Resolution and of a Report. If you
take that decision, Mlle CONCI could act as Rapporteur,
having been appointed for this purpose by the Committee. p

(1)

Cf. para. XVI.U above, pp.l141-142,
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'Onlnlon of the Commlttee on Legal and Administrative
Queotlons

The Committee pays tribute to the efforts madé by
the Comdttee of Ministers to complete the Convention for
The Protection of Human Rights and Fundamental Freedoms

. along the lines desired by the Consultative Assembly. It

OOTIT

nevertheless considers that it should make the following
observations regarding certain provisions of the Protocol.

Article 1 - No comments.

T
L2 BN B BN )

(Coll ed., V, pp.1179 and 1176; or Docs. AS/JA (3) 17, 18 and ‘

18 rev,, pp.1—2 - or. Pr, Cf. also Docs., AS/JA (3) PV 3, p.U
and AS (3) 81, p.826) (1) .

 MEETING OF THE ADVISERS TO THE MINTSTERS FOR FOREIGN

AFRT \IRS, HALD AT STRASBOURG FROM 21 10 23 NOVEMERR 1951

Conclusions of the Meeting -

ooows It was agreed that the Protocol to the Convention
on Human Rights, as thus amended, had now recelved its final
form and that it would be advisable to take the necessary
steps for its signature without further delay.- The ceremony
of signature should take place in Paris either durlnb'thc
next session of the Committee of Ministers, if this datée
were not too distant, or by means of plenipotentiaries
during” the noxt few weeks. (Apaendlx 1.)

“hoaa

v

(1)

The President of the Assembly transmitted the Committee'’s

‘opinion o the Committes of Mindsters on 3 October 1951

(boc. AS (3) 81, p. 825).
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(Appendix)
Article 1 (1)

. Bvery natural or 1egal pprson is entltled to the
peaceful enjoyment of his possessions. MNo one shall be
chrived of nis possessions except in the public interest,
and subject to the conditions provided for by law and by
the general principles of internaticnal law,

The preceding provisions shall not, homever in any way

air the right of a State to enforce such 1awb as it deems
necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or
other contributhns or penalties..

W
"2

(Coll ed., V, pp.118l4 and 1188; or Documents of the Comlttee
£ Ministe Ps, 1952, I, pp.108 and 190).

-

(1) Identical with the present text. Compare with the
text quoted above in para, XIX.3, pp.150-151. The
single alferation is underlined.
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XXIV

©  THIRD SESSION OF THE CONSULTATIVE ASSEMBLY - SECOND PART

(Strasocurg, 26 beember ~ 11 Decenber 1951)

Communication from the Chairman of the Committee of Ministers
to the President of the Cons dltatiVL Aﬂﬂembly (28 November 1951)

'

¥ 80

Thc final text of the Protocol is attachud hereto,
and T should be grateful 1f you would be so gocd as

"to cammmicate it to the Consultative Assenbly for

informgtion.' It will be signed either on the. occasion
of the next session of the Committee of 'Ministers, if

“that date is not long delayed, or at Paris by plenipo-.

tentiaries.authoriséd to sign for the Govermments in
the course of the next few weeks.

s
i
“aapae

'(Appendix). L L
Article 1 «

. weas. (Identical with the text quoted in para. XXITI
above, pp- 159"160) .8 .o

i

(Coll. ed., V, rp.1187-1188; or Doc. AS (3). 8k, pp- 835 836.
Cf. alsc Docs. CM/ACGJS. (51) 67 and 67 final),

Report of the Lesal Committee (1) on the Communication
. roferred Lo in tho preceding raracraph (4 December 1951)

M eeens (backgraund)......

veees YOUT Commlttee on Lepal and Administrative Questions
proposes that you regard the above-mentioned letter from the .
Committee of Ministers of 28 November 1951 as having been
transmitted not for your information but for your opinion.
(See also in this connection paragraph 35 of the Second
Supplementary Report from the Conmittee of MlnlStGPS‘H
Reference: Doc. 600 (2).

. {(background) .....

ce... the Committee on Legal and Administrative Questions

proposes that the Assembly adopt the followlng Recammendation: y

(1)

(2)

\ N ’ 4 b
To which the matter had been referred by the Standing Committee,
(Doc., AS/CP (3) PV 3, pp. 2-3).

Doc. AS (3) 60, paras, 33-35, pp. 5835384,

LS

+3
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DRAFT RECOMVENDATION
The Assembly,

Having before it the Protocol ﬁo the Convention
for the Protbctlon of Human Rlghts and Mundamental -
Freedoms,

~ ¢

Recarmends ©¢ the Comittes of Ministers that this |
draft be amended as follows: ’ _ ‘

" Article 1
_iNO alteration.

i

LI NN B

(Coll. ed., V, pp.1195 and 1198; or Doc. AS(3) 93, pp.910, 912

‘and G613, Cf, also Docs. AS/JA (3) 23, pp. 2, 3 and 5 - or, Pr.,

AS/JA (3) PV 4, PV 4 rev, and PV 5, p. 3 - or. Engl.),

Amendment proposed by 1, Hettier ds Boislambert (France)
to the Report referred to in the preceding paragraph

"In the draft Recommendation, leave out Ar*lcle 1

"Every na tural or legal person is entitled to the

No one shall be duﬁriVLd of his possessions, cxcept
where the public interest, legally established, shall ‘

(Coll. ed., V, pp.1198;1i99; or Doc, AS (3) 93, Amencment

‘ e

Compare with text quoted in para. XXITI sbove, pp. 150m16o

3
(5 Dec;wber 1951)
of the draft Protocol and 1nbort the fellowing
Article: )
Article -1 (1)
peaceful enjoyment of his possessions whether inherited
or acquired.
clearly demand it, and subJect to the prior payment of
fair compensation,®(2)7
NO- ‘1, p-glq)
(1)
- Changes are underiined,.
(2)

The second paragraph 1s clearly influenced by Article 17 of
the French Déclaration des Droits de 1'Home et du Citoyen (1789).

Y

=
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k,

L,
1

Consultative Assembly Sitting.of 7 December 1951
(afternoon)

M, Telteen (Francs) (1) (Translation):

hnonno (baCk&I’OL}nd) "sEe e .

Az regards the right to o property the Ministers
have proposed the following wording:

Yoo (identical with the present text) ...°7.

This fext ‘differs, it is true, in several detalls
from the text we accepted and voted for in the Assembly;
but our Committee on Legal Affairs had already given a
favourable cpinion on the present text during the interval
between the two parts of the Session. It has since con-
firmed this opinicn and requests you to reply to the
Committee of Mindsters that we have no objections as
regards this Article guaranteeing the right to property.

it

[N

(Coll, ed., V, 0.1202: or Rep, 1951, VI, p. 900},

Cohsultative Assenbly Sitting of 8 December 1951
(morning) ' '

{a) Mr Stanford (Ireland):

"T should 1like first to speak in support of the Amendment
of M. .Hettier de Bolslambert to Article 1 (2), This
Article says that every natural or legal person 1s entitled
to the peaceful enjoyment of his possessions, and that no
one 1s to be deprived of his possessions except in the
publiic interegt,

Bveryone who has hzd anything fo do with legislation
in the last few years lmows that every month private
property is being confiscabed, or taken over under
compulsory wowers, in the public interest. Ve know, for
example, that when a blg aerodrome 1s to be bullt near a
town, the legislature will take over, in the public interest,
the private farms or houses belonging to persons y

Rapporteur of the Legal Camittes.

Cf.'para. XXIV.3 above, p.162.

(28

|
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rear that zerodrome, When a big resersolr 1s to be bullt,
farms are engulfed in the floods, in the public interest,
When a great road is to be made so that we may spead along

' at 80 miles an hour,; some private farms or land have to be
taken over, 1n the 0ubllC interest.

I présume that this phrase 1s used because anvthing
more precise would be unworkable, and T admit that that
is so: but we must remember that not merely democratic

« Geovermments but even dictatorships have always insisted
that they were acting in the public interest, and we
. must be on our guard against such vapue phrases.
However, 1f anything more precise would be unworkable,
then T insist that the addition suggested by M. Hettiler
de Boislamhert is necessary, and that we must insist
on the nrinciple of adequate compensation in cases of
this kind., Therefore, in dealing with Article 1, I urge
the Assembly and the Commitbtee on lepal and Administrative
Questions to considsr this Amendment very carefully and
to adopt it. . -

1

(Coll. ed., V, p.1221; or Rep., 1951, VI, p.913)

(b) M. Teitgen (France) (Translation):

¥i
LI R B R

M. Hettier de Bolslambert asks us to adopt an :
o amendment relating to the definition of property in the
- Protocol., I shall urge M. Hettiler do Boislarbert to
agres to withdraw his amendment, for two reasons. which
I con51der conclusive,
First, from the technical point of view, this
amendment is-open to 5er10us PPluiClSm.

ST M, Hettler de B01slambert tells us that the right to-

' own property should te defined as follows: ‘Every -
natural or legal person is entitled to the neaceful
enjoyment of his possessions whether inherited or
acquired,’ . '

I fully understand his intention. M. Hettier de
Bolslambert wishes to protect property acquired by
© donation or inheritance. I would point out to him
- that ouwr definition, proposed to the Committee of

L

oy
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Ministers which adopted.it, also protects the methods of

acquiring property known as donation and inheritance,
. since 1t protects the right to own property ad provided

by the rules and pfincipleé of international common

law which sanctions inheriﬁance-and.donation.

.., Consequently, as far as the purpose of the article
is concernsd, M. Hettier de Boislambert may be satisfied
with our definition. I would point cut to him, however,
that his own definition, although he does not reallse it,
is dangerous, for, in attempting to list the methods of
acquiring property, he runs the risk of forgetting some, -
and this is indeed what has happened. When he says that
Tevery natural or legal person is entitled to the peace-
ful enjoyment of his possessions, whether inherited or
cquired', he believes that he has enumerated all the

Jlegitimate methods of acquiring property, but he hasg
forgotten some. For example, there is a legitimate
method of acgulring property called acquisitive prescrip-
tion, which is not included in the list, s$o that in fact
the definiticn proposed by M, Hettler de Bolslambert may

well be restrictive, wherecas he wanted it to be extensive,

- ‘, .
The second paragraph of this defihition is also open

to criticism. M. Hettier de Boislambert says ‘no cne shall

be deprived of his possessions, except where the pubiic
interest,, lerally established, shall clearly demand it.°

This word felearly® raises rany problems, Will the
BEuropean judpe have to establish the clarity in question
supposing we are faced with 2 case of expropriation for

reasons of public interest, legally nrescribed and ordered

in the country in question in accordance with the laws of
that cowrtry? Judges in that country hove established

that the public interest demanded such expropriation. The
existence of public interest and the need for expropriation

have been duly confirmed., Does ¥, Hettier de Boislambert

mean that the Buropean judge considering the appeal against

sxpropriation should in turm meke an enquiry in order to
verify the neccesity and the manifest interest of expron-
riation? ' v

R

£ If this iz the purpose of his definition, it is perhaps

outside the 1hmits of inbermatlonal litigation. If not,
it is useless. S

, Tere is also another reason why I urge M. Hettler de
Boislambert to withdraw his amendmeat., It is this. Ve
nave already given a favourable reply to the Committes of
Minlsters on the right to own property. Three months ago

t .

H

e

1

g
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replying legitimately in the interval between the Sessions
on behalf of the Assembly to whom the matter had been,
legitimtely, referred by the Camittec .of Ministers, the
Comittee on legal and Administrative Questions gave the
Committes of Ministers its Tinal agreement to the defini-
tion of the right o ocun Drdﬁcrty rroposed by that Cormittee.

. If seems to me that the Assembly should not go bhack on

‘fthe approval which it has already ziven. The task and

the subject arce sufficiently camlex without being further

. camplicated By us.

In the light of these observations I ask M. Hettier~
de Boislambert to withdraw his amendment -~ in view of the
fact that the Assembly, prior to his arrival.among us,
has already approved the definition of the Committes of
M sters, Secondly, if he 'does not withdraw it, T ask
the Assembly on behelf of the Committee on Legal and
Admiriistrative Guestions to rogﬁct it - and to adOﬁt the
draft Recommendation, ™

oll, ed., V, pp.1231-1232; or Ren., VI, 0p.923-
(Coll, ed., V 1231-1232 R 1951, VI 923-924)

(c) M., Hettier de Boislambert (¥rance) (Translation):

"M President, the study of the daft Protocol to the
Convention for the Protection of Human Rights led me -
having had mmercus points brought to my notice both by
persons In my own country and in foreign countries -~ to

_con51der the problsm and propose the fmendment which

M, Teitgen asks me to withdraw. I know that many discus-
slons have been held on this matter.. I aiso know that
the Committes of Ministers, which would have preferred -
not £o go into too much detall, 4id not give its arree-
ment until it had carrded out a lenptbv study and completed
delicate negotiations.

Moreover, it is thanks to M. Teitgen that the idea
of arbitrary confiscation was eliminated, and I refer to
his draft Resclution of 16 fugust 1950, fcr which I

thark him on behalf of the. interests which T have been

asiked to defend.

Nevertheless, the final wording seems to me disturbing,
whatever scruples there may be aboubt bringing it into
question once more. The text which I proposed reproduces
irticle 17 of the Declaration of the Rights of Man of 1789.
Who, then, was the author of this text which T have heard
criticised? I venture to think that, if we go back to the

o/

#5’
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intentiona of the legislatdrs of that time, we shall
realise that the Text was drafted at the time with the
very greatest care and because there were urgent reasons
for it.

I also know that it is not before this Assembly
that the idea of property needs fo be defended. A study
of Article 1 of the text caused, and still causecs, disquiet,. {
That is what provcoled the redctlons to which 1 ?11uded
This Article does, after all, refer to the possibility of
depriving a person of his DOSSCSSlOHo in the public
interest and subject to the conditions provided for by
law and by the general principles of international law:
such prov131on was considered somewhat 1naﬂgqu9tu -

[re P

Ag this text conblnues fthe preceding prov1 sions
" shall not, however, in any way infringe the right of a
State to enfOﬂco uUCh laws as it deems necessary to .
- eontrel the use of property, in accordance with the general \
interest or to sscure the payment of faxes or other contri-
- butions or Penalties one carnmot help being a little
. taken aback. - '

We camnot go into details of the idea of property,
to the extent of mentioning legal action on fiscal matiers, N
without ever clearly stating that property acquired or
inherited, or coming from any other source mentioned a
moment ago by M. Ikltgehs must be protected and defended.
/

Tt seems to me that our Assembly should affirm its
desire to give definite, effective and complete protection
to those who by their own efforts, or those of thelr

. father, have acquired or intend to hand on the most sacred
of thelr rights. -

Hav1ng said this, and oowmgr3 ne rthbless, to
M, Teltgen's arguments, I w1th4raw ty amendment, hoping
that T shall have no cause to reeret my attitude and also
that our Assembly will always watch over the intérests of - N
those who are the artificers of the strepgth and wealth . ¥
of -our countrlob and their traditions.”

(Coll! ed., V, pp.1232-1233; or Rep.,1951, VT, pp.024-925)

o The draft Recommendation was then‘adopted by 75 votes to

o 0, with 23 abstentions. . \
(Coll. ed. vV, D.1233; or Rgp.,l951 VI, p.925. Cf, also
Recommendation 15 of 8 December 1951, Collnctod Recommendations .
and Resoluticns, 1951, II, p.58). :

e
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NEIHTNG OF THE MINISTERS' ADVISERS, EELD AT STRASBOURG
FROM 26 TO 28 FEDRUARY. 195e

Coneclusions of the meeting:

"

v e e

Subject to the obsérvations below, the Advisers
approved the draft Resolution appended hereto.

The German Delegate requested that mention should
be made 1n the Minutes of the meeting of the Conmittee
of Ministers of the decision adopted by the Ministers®
Advisers.during their session from 17 to 18 July 1951
by which 1t was recognlsed, on the request of the
German and Belgian Delegates, that the general principles
of international law as at present understood entailed
the obligation to accord compensation to non-naticnals.
in case of expropria@ion.

(Appendix).
Article 1
{(identical with the present text) ...

7
. cemme

(Coll. ed., .V, pp.1251-1252: or Documents of the Committee of

Ministers, 19 52, I, 5.156),

(el

Y. %

Vé\

L ~
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XXV TENTH SESSTON OF THE COMMITTEE OF MINISTERS
.. (Faris, 10 and 20 Farch 1050)

Meeting of 19 March 1952 (aftermoon)

Resoluticn (52) 1 was adopted at that meeting
and is worded as foilows:

LN
"The Committee of Ministers,
A
Cesaas
‘ _ : |
Recegnising that, as regards Article 1, the
-general principles of intermational law in their S .
present connmotation entail the obligation to pay - : ' v
compensation to non-nationials in cases of :
expropriation,

LIS I

Approves the text of the Protocol to the Conven- o f
tion for the Protection of Human Rights, and Fundamental
Freedoms ard resolves that it shall be open to signa- .
ture by the representatives of the Goverrments in the ;
course of its present session.” i

(Coll. ed., V, pp.1253-1254: or Documents of the Committee . i
of Mlnlsters, 1952, 1, pp. lD 38 and 85 .. Cf. also
Doc. AS (4) 2, para, 88, P. 3L5 and Appendix, p. 36).

The Protocol was signed the next day, 20 March 1952, :




