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From 1 November 1998, the Reports oj'Judgments and Decisions of the European Court of 
Human Rights contain a selection of judgments delivered and decisions adopted after the 
entry into force of Protocol No. 11 to the Convention for the Protection of Human Rights and 
fundamenta l Freedoms. All judgments and decisions of the Court (with the exception of 
decisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including those not published in this series, are available in the Court 's case-law database 
(HUDOC) which is accessible via the Court 's website (http://www.echr.coe.int). 

Note on citation 

The form of citation for judgments and decisions published in this series from 1 November 
1998 follows the pat tern: name of case (in italics), application number, paragraph number 
(for judgments ) , abbreviation of the European Court of Human Rights (ECHR), year and 
number of volume. 

In the absence of any indication to the contrary the cited text is a judgment on the merits 
delivered by a Chamber of the Court. Any variation from that is added in brackets after the 
name of the case: "(dec.)" for a decision on admissibility, "(preliminary objections)" for a 
judgment concerning only preliminary objections, "(just satisfaction)" for a judgment 
concerning only just satisfaction, "(revision)" for a judgment concerning revision, "(inter
pretat ion)" for a judgment concerning interpretation, "(striking out )" for a judgment strik
ing the case out, or "(friendly set t lement)" for a judgment concerning a friendly sett lement. 
"[GC]" is added if the judgment or decision has been given by the Grand Chamber of the 
Court. 
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Judgment on preliminary objections delivered by a Chamber 
Campbell v. Ireland (preliminary objections), no. 45678/98, § 15, ECHR 1999-11 

Judgment on just satisfaction delivered by a Chamber 
Campbell v. Ireland (just satisfaction), no. 45678/98, § 15, ECHR 1999-11 

Judgment on revision delivered by a Chamber 
Campbell v. Ireland (revision), no. 45678/98, § 15, ECHR 1999-11 

Judgment on interpretation delivered by a Chamber 
Campbell v. Ireland ( interpretation), no. 45678/98, § 15, ECHR 1999-11 
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S U M M A R Y 1 

Length of civil proceedings 

Article 6 § 1 

Reasonable time - Length of proceedings concerning war pension - Practice in violation of the 
Convention 

* 
* * . 

In April 1991 the Court of Audit received through the Minister of Financial Affairs 
an administrative complaint lodged by the applicant concerning the refusal of a 
war pension. In September 1993 the case was set down for hearing injanuary 1994. 
In a judgment of January 1994, served on the applicant in May 1995, the court 
declared the complaint inadmissible. The applicant's appeal, lodged in Octo
ber 1995, was declared inadmissible by the same court in a judgment of Novem
ber 1997, deposited with its registry the following" month. 

Held 
Article 6 § 1: The period to be examined began in April 1991 and ended in 
December 1997 and the proceedings thus lasted almost six years and eight months. 
Since June 1987, the Court had delivered 65 judgments in which it had found 
violations of this provision due to civil proceedings exceeding a "reasonable time", 
and more than 1,400 reports of the Commission had resulted in the Committee of 
Ministers finding similar violations. The frequency of such violations showed that 
there was an accumulation of identical breaches sufficiently numerous to reflect a 
continuing situation that had not been remedied and in respect of which there was 
no domestic remedy. This accumulation of breaches constituted a practice incom
patible with the Convention. In the light of this practice, the length of the pro
ceedings in this case was excessive. 
Conclusion: violation (unanimously). 
Article 41: The Court found that the applicant had failed to adduce evidence of 
pecuniary damage sustained as a result of the length of the proceedings. However, 
it considered that he must have sustained some non-pecuniary damage and made 
an award in this respect. It also made an award in respect of costs and expenses. 

Case-law cited by the Court 

Zimmermann and Steiner v. Switzerland, judgment of 13July 1983, Series A no. 66 
Capuano v. Italy, judgment of 25 June 1987, Series A no. 119 
Salesi v. Italy, judgment of 26 February 1993, Series A no. 257-E 
Katte Klitsche de la Grange v. Italy, judgment of 27 October 1994, Series A no. 293-B 

1. This summary by the Registry does not bind the Court . 
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In the case of Bottazzi v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance wi th 

Ar t ic le 27 of t he C o n v e n t i o n for t h e P ro t ec t i on of H u m a n Righ t s and 

F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to 

col No . 11 ', a n d the re levan t provis ions of t he Ru les of C o u r t 2 , as a G r a n d 

C h a m b e r composed of the following-judges: 

M r s E. PALM, President, 

M r A. PASTOR RIDRUEJO, 

M r L. FERRARI BRAVO, 

M r G . BONEELO, 

M r R. TÜRMEN, 

M r J . -P . COSTA, 

M r s F. TULKENS, 

Mrs V . STRÂZNICKÂ, 

M r P. L O R E N Z E N , 

M r W. FUHRMANN, 

M r M. FISCHBACH, 

M r V . BUTKEVYCH, 

M r J . CASADEVALL, 

M r s H . S . GRÈVE, 

M r A . B . BAKA, 

M r R. MARUSTE, 

M r s S. BOTOUCHAROVA, 

a n d also of M r P . J . MAHONEY, Deputy Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 27 J a n u a r y and 3 and 24 J u n e 1999, 

Del ivers t h e following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

I. T h e case was r e f e r r ed to t he C o u r t , as e s t ab l i shed u n d e r fo rmer 

Art ic le 19 of t he C o n v e n t i o n 3 , by t he I t a l i an G o v e r n m e n t (" the Gove rn 

m e n t " ) on 15 J u l y 1998, w i th in the t h r e e - m o n t h per iod laid down by for

m e r Art ic les 32 § 1 a n d 47 of t h e C o n v e n t i o n . It o r ig ina t ed in an appl ica

t ion (no. 34884/97) aga ins t t h e I ta l ian Repub l i c lodged wi th t he E u r o p e a n 

C o m m i s s i o n of H u m a n R i g h t s (" the C o m m i s s i o n " ) u n d e r f o rmer Art

icle 25 by an I ta l ian na t i ona l , M r Emi l io Bot tazz i , on 26 O c t o b e r 1995. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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T h e G o v e r n m e n t ' s app l ica t ion re fe r red to fo rmer Ar t ic les 44 and 48 as 
a m e n d e d by Protocol No. 9 ' , which I taly had rat i f ied, and to t h e dec l a ra 
t ion w h e r e b y I ta ly recognised the compul so ry ju r i sd i c t ion of t he C o u r t 
( fo rmer Art ic le 46) . T h e object of the app l i ca t ion was to ob t a in a decis ion 
as to w h e t h e r t he facts of the case disclosed a b reach by the r e s p o n d e n t 
S t a t e of its obl iga t ions u n d e r Art ic le 6 § 1 of t he Conven t ion . 

2. T h e appl ican t d e s i g n a t e d M r A. Croce as t he pe r son w h o would 
r e p r e s e n t h i m (Rule 31 of f o rmer Rules of C o u r t B 2 ) . 

3. As P re s iden t of t he C h a m b e r which h a d or iginal ly been c o n s t i t u t e d 
( former Art ic le 43 of the C o n v e n t i o n and fo rmer Rule 21) in o rde r to dea l , 
in pa r t i cu l a r , wi th p r o c e d u r a l m a t t e r s t h a t m i g h t ar ise before t he e n t r y 
in to force of Protocol No. 1 1, M r T h o r Vi lh ja lmsson , Vice -Pres iden t of t he 
C o u r t at t he t i m e , ac t ing t h r o u g h the Reg i s t r a r , consu l t ed M r U . L e a n z a , 
t h e A g e n t of t h e G o v e r n m e n t , t he app l i can t ' s lawyer a n d Mr . B. Confor t i , 
t he D e l e g a t e of the C o m m i s s i o n , on the o rgan i sa t i on of t he w r i t t e n p ro 
c e d u r e . P u r s u a n t to t he o rde r m a d e in c o n s e q u e n c e , t h e R e g i s t r a r 
received the app l i can t ' s m e m o r i a l on 4 N o v e m b e r 1998 and t h e Gove rn 
m e n t ' s m e m o r i a l on 17 N o v e m b e r 1998. 

4. Af te r t h e e n t r y in to force of Pro tocol No. 11 on 1 N o v e m b e r 1998 a n d 
in accordance wi th the provisions of Art ic le 5 § 5 t h e r e o f and in t he in t e r 
ests of the p r o p e r a d m i n i s t r a t i o n of jus t ice , t he p r e s e n t case and the cases 
of A.L.M., Di M a u r o , A.P. and F e r r a r i v. I t a ly 3 we re r e fe r red to the s a m e 
G r a n d C h a m b e r of t he C o u r t . T h e G r a n d C h a m b e r inc luded ex officio 
M r Confor t i , t h e j u d g e e l ec ted in r e spec t of I ta ly (Art icle 27 § 2 of t h e 
C o n v e n t i o n and Rule 24 § 4 of t he Rules of C o u r t ) , M r L. W i l d h a b e r , t he 
P r e s i d e n t of t he C o u r t , M r s E. P a l m , Vice -Pres iden t of the C o u r t , a n d 
M r J.-P. C o s t a and M r M . F i schbach , V ice -P re s iden t s of Sect ions (Art
icle 27 § 3 of t he C o n v e n t i o n a n d Rule 24 §§ 3 a n d 5 (a) ) . T h e o t h e r m e m b e r s 
a p p o i n t e d to c o m p l e t e t he G r a n d C h a m b e r w e r e M r A. Pas to r Ridrue jo , 
M r G. Bonel lo , Mr J . Makarczyk , M r P. R u n s , M r R. T i i r m e n , 
M r s V. S t r azn icka , M r P. Lo renzen , M r V. Butkevych , M r s H .S . G r e v e , 
M r A.B. B a k a , M r R. M a r u s t e and Mrs S. Bo toucha rova (Rule 24 § 3 a n d 
Rule 100 § 4 ) . S u b s e q u e n t l y M r Confor t i , who had t a k e n p a r t in the 
C o m m i s s i o n ' s e x a m i n a t i o n of the case , w i t h d r e w from s i t t i ng in t h e 
G r a n d C h a m b e r (Rule 28) . T h e G o v e r n m e n t accordingly a p p o i n t e d 
M r L. F e r r a r i Bravo, the j u d g e e lec ted in respec t of San M a r i n o , to sit in 
his place (Article 27 § 2 of the C o n v e n t i o n and Ru le 29 § 1). 

Notes by the Registry 
1. Protocol No. 9 came into force on 1 October 1994 and was repealed bv Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 31 October 1998 
to all cases concerning States bound by Protocol No. 9. 
3. Applications nos. 35284/97,34256/96, 35265/97 and 33440/96. 
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5. T h e P re s iden t dec ided t h a t it was not necessa ry to invite t he C o m 
mission to n o m i n a t e a d e l e g a t e in t he case (Rule 99) . 

6. After consu l t ing the A g e n t of the G o v e r n m e n t a n d the app l i can t ' s 
r e p r e s e n t a t i v e , t he G r a n d C h a m b e r dec ided t h a t it was not necessary to 
hold a hea r ing . 

7. O n 23 D e c e m b e r 1998 the R e g i s t r a r received add i t iona l observa
t ions from the app l i can t . 

8. S u b s e q u e n t l y M r s P a l m rep laced M r W i l d h a b e r , w h o was unab le to 
t ake pa r t in t he fu r the r cons ide ra t ion of t he case , as P re s iden t of the 
G r a n d C h a m b e r , and Mr W. F u h r m a n n , subs t i t u t e judge , r ep laced him as 
a m e m b e r of t he C h a m b e r (Rules 10 a n d 24 § 5 (b)) . M r s F. T u l k e n s and 
M r J . Casadeva l l , s u b s t i t u t e j u d g e s , r ep laced M r Kur i s a n d M r Makarczyk 
respect ively, who w e r e l ikewise u n a b l e to t ake pa r t in t he fu r the r 
cons ide ra t ion of t he case (Rule 24 § 5 (b)) . 

T H E F A C T S 

T H E C I R C U M S T A N C E S O F T H E CASE 

9. M r Bot tazz i , w h o was born in Ligonchio (Reggio Emi l ia ) in 1916, 
lives in G e n o a . 

10. T h e app l i can t was w o u n d e d in t he Second Wor ld W a r and in 1949 
was g r a n t e d an invalidi ty a l lowance . T h i s was s topped in 1956. O n 
15 J a n u a r y 1972 the app l i can t r e q u e s t e d a war pens ion on the g r o u n d tha t 
his hea l t h had d e t e r i o r a t e d . O n 30 M a y 1984 the T r e a s u r y re jec ted his 
r e q u e s t . O n 19 J u n e 1988 the W a r Pens ions D e p a r t m e n t (par t of t he 
T r e a s u r y ) re jec ted a fresh r e q u e s t f rom t h e app l i can t d a t e d 20 J a n u a r y 
1986 on the g r o u n d t h a t his h e a l t h had not d e t e r i o r a t e d . T h e ajaplicant 
lodged an a p p e a l to a h ighe r a u t h o r i t y , s e e k i n g to have t he decision of 
19 J u n e 1988 a n n u l l e d by the M i n i s t e r of F inanc ia l Affairs. H i s appea l was 
re jec ted on 1 S e p t e m b e r 1990 by the W a r Pens ions D e p a r t m e n t . O n 
28 M a r c h 1991 t h e app l i can t lodged an a d m i n i s t r a t i v e compla in t ask ing 
the Min i s t e r to a n n u l t he decis ion of 1 S e p t e m b e r 1990. 

11. O n 29 M a r c h 1991 t h e M i n i s t e r of F inanc ia l Affairs r e f e r r ed t h a t 
compla in t to the C o u r t of Audi t , w h e r e it a r r ived on 4 Apri l 1991. O n 
15 M a y 1991 the C o u r t of Aud i t a sked the T r e a s u r y to send it t he appli
can t ' s case file. O n 23 S e p t e m b e r 1993 the p r e s i d e n t of t he cour t set the 
case down for h e a r i n g on 7 J a n u a r y 1994. T h e aj jpl icant 's lawyer filed 
p lead ings on 27 D e c e m b e r 1993. In a j u d g m e n t of 7 J a n u a r y 1994, which 
was depos i t ed wi th t he reg i s t ry on 1 6 J u n e 1994 and served on the appli
can t on 2 May 1995, the C o u r t of Audi t d e c l a r e d the appl ica t ion inad
missible on the g r o u n d tha t the app l i can t had lodged an admin i s t r a t i ve 
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c o m p l a i n t , re ly ing on the provisions gove rn ing appea l s to a h ighe r a u t h 
ori ty , and had had no i n t e n t i o n of b r i n g i n g legal p roceed ings . 

12. O n 28 O c t o b e r 1995 the app l ican t appea l ed . H e s u b m i t t e d t h a t if 
he had b e e n a w a r e of t he cor rec t p r o c e d u r e he would ce r ta in ly have 
appl ied to t he C o u r t of Aud i t . O n 8 N o v e m b e r 1996 the app l i can t appl ied 
to have t he appea l set down for a h e a r i n g and de l ibe ra t ions . O n 
26 N o v e m b e r 1996 the p re s iden t set it down for h e a r i n g on 1 April 1997. 
O n 28 M a r c h 1997 the app l ican t appl ied for an a d j o u r n m e n t and the 
h e a r i n g was pos tponed unt i l 18 N o v e m b e r 1997. 

13. In a decis ion of t h a t d a t e , t h e tex t of which was depos i t ed wi th t he 
reg i s t ry on 2 D e c e m b e r 1997, t he C o u r t of Audi t dec l a r ed t he app l i can t ' s 
appea l inadmiss ib le . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

14. M r Bot tazz i appl ied to t he C o m m i s s i o n on 26 O c t o b e r 1995. H e 
compla ined t h a t his case had not been h e a r d wi th in a r ea sonab le t i m e as 
r e q u i r e d by Art ic le 6 § 1 of t h e Conven t ion . 

15. T h e C o m m i s s i o n (Firs t C h a m b e r ) dec l a r ed t h e app l i ca t ion 
(no. 34884/97) admiss ib le on 28 O c t o b e r 1997. In its r epor t of 
10 M a r c h 1998 ( former Art ic le 31 of t h e C o n v e n t i o n ) , it expressed t h e 
u n a n i m o u s opinion t h a t t h e r e had been a violat ion of Art ic le 6 § 1. T h e full 
t ex t of t h e C o m m i s s i o n ' s op in ion is r e p r o d u c e d as a n a n n e x to th is j u d g 
m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

16. T h e G o v e r n m e n t asked the C o u r t to hold t h a t t h e r e h a d not been a 
viola t ion of Art ic le 6 § 1 of t h e C o n v e n t i o n . 

17. T h e app l i can t ' s r e p r e s e n t a t i v e asked the C o u r t to hold tha t t h e r e 
had been a violat ion of Ar t ic le 6 § 1 a n d to award his client j u s t sat isfac
t ion. 

T H E L A W 

1. ALLEGED V I O L A T I O N Ol ARTICLE 6 § 1 O f 11 IE C O N V E N T I O N 

18. T h e app l ican t c l a imed t h a t he had b e e n a v ic t im of a violat ion of 
Art ic le 6 § 1 of t he C o n v e n t i o n , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a ... 
hearing within a reasonable time by [a] ... tribunal ..." 
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19. T h e appl icant s u b m i t t e d t h a t t he pe r iod to be t a k e n in to 
cons ide ra t ion h a d b e g u n on 15 J a n u a r y 1972, w h e n he app l i ed to t h e 
T r e a s u r y for a review of t he decis ion to s top paying h im his pens ion (see 
p a r a g r a p h 10 above) . 

20. T h e G o v e r n m e n t c o n t e n d e d t h a t the p roceed ings p r io r to t h e 
re fe r ra l of t he c la im to the C o u r t of Aud i t should not be t a k e n in to 
cons ide ra t ion because they h a d b e e n c o n d u c t e d before the a d m i n i s t r a t i v e 
a u t h o r i t i e s . 

2 1 . T h e C o m m i s s i o n , whose decis ion of 28 O c t o b e r 1997 de l imi t s t he 
c o m p a s s of t he case s u b s e q u e n t l y r e f e r r ed to t he C o u r t (see , a m o n g o t h e r 
a u t h o r i t i e s , t h e Z i m m e r m a n n a n d S t e i n e r v. Swi tze r l and j u d g m e n t of 
13 J u l y 1983, Ser ies A no. 66, p. 10, § 23) , dec l a red admiss ib le a n d e x a m 
ined the app l ica t ion only in respec t of t he per iod from 4 Apri l 1991, t he 
d a t e on which the C o u r t of Audi t received the app l i can t ' s compla in t of 
28 M a r c h 1991 (see p a r a g r a p h s 10 and 11 above) . T h e p roceed ings in 
ques t i on the re fo re b e g a n on 4 Apri l 1991 and ended on 2 D e c e m b e r 1997, 
w h e n the C o u r t of Aud i t ' s j u d g m e n t was depos i t ed wi th t he regis t ry . T h e y 
the re fo re las ted a lmos t six years and e ight m o n t h s . 

22. T h e C o u r t no tes at t he ou t se t t h a t Ar t ic le 6 § 1 of t he Conven t i on 
imposes on the C o n t r a c t i n g S t a t e s t h e d u t y to o rgan i se t he i r jud ic ia l sys
t e m s in such a way t h a t t he i r cou r t s can m e e t t he r e q u i r e m e n t s of this 
provision (see the Salesi v. I ta ly j u d g m e n t of 26 F e b r u a r y 1993, Series A 
no. 257-E, p . 60, § 24) . It wishes to reaff i rm the i m p o r t a n c e of admin i s 
t e r i n g j u s t i c e wi thou t delays which migh t j e o p a r d i s e its effectiveness and 
credibi l i ty (see t h e K a t t e Kl i t s che de la G r a n g e v. I taly j u d g m e n t of 
27 O c t o b e r 1994, Ser ies A no. 293-B, p. 39, § 61) . It po in t s ou t , moreove r , 
t h a t t he C o m m i t t e e of M i n i s t e r s of t he Counci l of E u r o p e , in its Resolu
t ion D H (97) 336 of 11 J u l y 1997 ( L e n g t h of civil p r o c e e d i n g s in Italy: 
s u p p l e m e n t a r y m e a s u r e s of a g e n e r a l c h a r a c t e r ) , cons ide red tha t 
"excessive delays in t he a d m i n i s t r a t i o n of just ice cons t i t u t e an i m p o r t a n t 
d a n g e r , in p a r t i c u l a r for the respec t of t h e ru le of law". 

T h e C o u r t nex t d raws a t t e n t i o n to t h e fact t h a t since 25 J u n e 1987, the 
d a t e of t he C a p u a n o v. I ta ly j u d g m e n t (Ser ies A no. 119), it has already-
de l ive red 65 j u d g m e n t s in which it h a s found viola t ions of Ar t ic le 6 § 1 in 
p roceed ings e x c e e d i n g a " r ea sonab l e t i m e " in t he civil cou r t s of the 
var ious reg ions of I taly. Similar ly , u n d e r fo rmer Ar t ic les 31 a n d 32 of the 
C o n v e n t i o n , m o r e t h a n 1,400 r e p o r t s of t he C o m m i s s i o n r e s u l t e d in res
o lu t ions by the C o m m i t t e e of M i n i s t e r s f inding I ta ly in b r e a c h of Art icle 6 
for the s a m e reason . 

T h e f requency wi th which v io la t ions a r e found shows t h a t t h e r e is a n 
a c c u m u l a t i o n of ident ica l b r e a c h e s which a re sufficiently n u m e r o u s to 
a m o u n t not m e r e l y to i so la ted inc iden t s . Such b r e a c h e s reflect a con t inu
ing s i t ua t i on t h a t h a s no t ye t b e e n r e m e d i e d a n d in respec t of which liti
gan t s have no d o m e s t i c r e m e d y . 
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T h i s a c c u m u l a t i o n of b r e a c h e s accordingly c o n s t i t u t e s a p rac t i ce t h a t is 
i ncompa t ib l e wi th t he C o n v e n t i o n . 

23 . T h e C o u r t has e x a m i n e d the facts of the p r e s e n t case in t he l ight of 
t he in fo rma t ion provided by the pa r t i e s and the above -men t ioned p rac 
t ice. H a v i n g r e g a r d to its case- law on the subjec t , t he C o u r t cons iders t h a t 
in t he in s t an t case t he l eng th of the p roceed ings was excessive a n d failed 
to m e e t t he " r e a s o n a b l e t i m e " r e q u i r e m e n t . 

Accordingly, t h e r e has been a violat ion of Art ic le 6 § 1. 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

24. Art ic le 41 of the Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contract ing Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 

A . Damage 

25. M r Bot tazz i c la imed 150,000,000 I t a l i an lire (ITL) for the pecun i 
a ry a n d non -pecun ia ry d a m a g e which he a l leged t h a t he had sus t a ined . 

26. T h e G o v e r n m e n t s t r e s sed t h a t t he app l i can t had failed to a d d u c e 
evidence of any pecun ia ry d a m a g e sus t a ined as a resu l t of the l eng th of t he 
p roceed ings in q u e s t i o n . As r e g a r d s non-pecun ia ry d a m a g e , if any, t h e 
G o v e r n m e n t s u b m i t t e d tha t t he finding of a v io la t ion would in itself con
s t i t u t e a d e q u a t e j u s t sa t is fact ion. 

27. T h e C o u r t a g r e e s wi th t he G o v e r n m e n t on the first po in t . How
ever , t he app l i can t m u s t have s u s t a i n e d some n o n - p e c u n i a r y d a m a g e 
which the m e r e f inding of a v io la t ion c a n n o t a d e q u a t e l y c o m p e n s a t e . T h e 
C o u r t the re fo re awards h im I T L 15,000,000. 

B. Costs and expenses 

28. T h e app l ican t also c l a imed r e i m b u r s e m e n t of ITL 14,359,900 in 
respec t of his costs a n d expenses before t he C o m m i s s i o n a n d the C o u r t 
a n d an u n q u a n t i f i e d s u m for a ss i s t ance given by a t r a d e - u n i o n o rgan i s 
a t ion of which he is a m e m b e r . 

29. T h e G o v e r n m e n t left t he m a t t e r to t he d i sc re t ion of t he C o u r t . 
30. Accord ing to t h e C o u r t ' s case-law, an award can be m a d e in respec t 

of costs a n d e x p e n s e s only in so far as they have b e e n actual ly a n d necess 
ari ly i ncu r r ed by the app l i can t a n d a r e r ea sonab l e as to q u a n t u m . In t h e 
p r e s e n t case , on t h e basis of t he i n fo rma t ion in its possession and the 
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above -men t ioned c r i t e r i a , t he C o u r t cons iders t h a t I T L 7,000,000 is a 
r ea sonab le sum and awards t he app l i can t t h a t a m o u n t . 

C. Default interest 

3 1 . Accord ing to t he i n fo rma t ion avai lable to t he C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t appl icab le in I ta ly at t he d a t e of adop t ion of the p r e s e n t 
j u d g m e n t is 2 .5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds 
(a) t h a t t h e r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s , 15,000,000 (fifteen mil l ion) I t a l i an lire for non-pecun ia ry 
d a m a g e a n d 7,000,000 (seven mil l ion) I t a l i an lire for costs a n d expen
ses; 
(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 2 .5% shall be payable on 
those s u m s from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l 
s e t t l e m e n t ; 

3. Dismisses t he r e m a i n d e r of t he app l i can t ' s c l a ims for j u s t sat isfact ion. 

D o n e in Engl i sh a n d in F r e n c h , a n d de l ivered a t a publ ic h e a r i n g in t h e 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 28 J u l y 1999. 

For the President 

A n d r ä s BAKA 
J u d g e 

Pau l MAHONEY 
D e p u t y R e g i s t r a r 

In acco rdance wi th Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d Rule 74 § 2 of 
the Rules of C o u r t , the pa r t ly d i s s en t i ng opin ion of M r T ü r m e n is a n n e x e d 
to this j u d g m e n t . 

A.B.B. 
P.J.M. 
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P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E T U R M E N 

I a m in a g r e e m e n t wi th t he o t h e r j u d g e s t h a t t h e r e has b e e n a v io la t ion 
of Art ic le 6 § 1 of t he C o n v e n t i o n in the p r e s e n t case . 

However , I c a n n o t ag r ee wi th p a r a g r a p h 22 of the j u d g m e n t w h e r e t he 
C o u r t s t a t e s t h a t t he n u m e r o u s violat ions of Ar t ic le 6 § 1 by I ta ly con
s t i t u t e a p rac t i ce t h a t is i ncompa t ib l e wi th t he Conven t ion . 

It is e s t ab l i shed in t he case- law of t he C o u r t t h a t the concept of 
a d m i n i s t r a t i v e prac t ice e m b o d i e s two cr i te r ia : 

(1) a n a c c u m u l a t i o n of iden t i ca l or a n a l o g o u s b r e a c h e s , wh ich a r e 
sufficiently n u m e r o u s a n d i n t e r c o n n e c t e d to a m o u n t not m e r e l y to iso
la ted inc iden ts or excep t ions bu t to a p a t t e r n or sys tem; 

(2) official t o l e rance . 
T h e C o m m i s s i o n in t he " G r e e k C a s e " (Yearbook 12) desc r ibed the sec

ond c r i t e r ion as "... t hey a r e t o l e r a t e d in the sense t h a t t he supe r io r s of 
those i m m e d i a t e l y respons ib le , t h o u g h cognisan t of such ac ts , t a k e no 
ac t ion to pun i sh t h e m or to p r even t t h e i r r e p e t i t i o n 

In the p r e s e n t case the C o u r t , w h e n dec id ing w h e t h e r a prac t ice exis ted 
in t he I t a l i an length-of -procecdings cases, re l ied solely on t h e first cri
t e r ion , i.e. a n a c c u m u l a t i o n of ident ica l b r e a c h e s , but failed to a d d r e s s the 
second c r i t e r ion , i.e. official t o l e r a n c e . 

In my view, t h e C o u r t should not have dec ided t h a t t h e r e is an a d m i n 
is t ra t ive p rac t i ce wi thou t e x a m i n i n g w h e t h e r t he h ighe r a u t h o r i t i e s of t he 
S t a t e , t h o u g h a w a r e of t he ex i s t ence of t he b r e a c h e s , refuse t o t a k e ac t ion 
to p r even t t h e i r r epe t i t i on . 

H a d the C o u r t e x a m i n e d w h e t h e r t he r e q u i r e m e n t s of t he second cri
t e r ion were m e t in the p r e s e n t case , it would have found out t ha t t h e r e is 
an ongo ing d ia logue b e t w e e n the C o m m i t t e e of M i n i s t e r s of t he Counci l 
of E u r o p e and the I ta l ian g o v e r n m e n t , in t he course of which the govern
m e n t has provided de ta i l ed in fo rma t ion on t h e m e a s u r e s t h a t a r e be ing 
t a k e n , a n d will be t a k e n in t he fu tu re , in o r d e r to solve t he p r o b l e m of t he 
excessive l e n g t h of p roceed ings . 

In this connec t ion , it is n o t e w o r t h y t h a t in its r e so lu t ion a d o p t e d on 
15 J u l y 1999, t he C o m m i t t e e of Min i s t e r s we lcomes " the cons ide rab le 
inc rease in t he efficiency of t he [ I ta l ian] cour t s in t e r m s of cases 
resolved ..." and dec ides " to r e s u m e , in one year a t t he la tes t , t he e x a m 
ina t ion of t he q u e s t i o n w h e t h e r t he a n n o u n c e d m e a s u r e s will effectively 
p r even t n e w viola t ions of t h e C o n v e n t i o n 

T h e C o u r t too migh t have chosen to wai t for a yea r to see if t he s teps 
t a k e n by the I t a l i an g o v e r n m e n t bore posit ive resu l t s . However , t h e C o u r t 
depr ived itself of this op t ion as it did not deal wi th t he q u e s t i o n of official 
t o l e rance and the a t t i t u d e of t he I t a l i an g o v e r n m e n t . 



CASE OF BOTTAZZI v. ITALY - OPINION OF THE COMMISSION 13 

A N N E X 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS1 

(as exp res sed in the C o m m i s s i o n ' s r e p o r t 2 of 10 M a r c h 1998) 

[The Commission was composed as follows: 

Mr M.P. PELLONPÂÂ,President 
of the First Chamber, 

Mr N. BRATZA, 
Mr E. BUSUTTIL, 

Mr A . WF.ITZEI., 
Mr C.L. ROZAKIS, 

Mrs J . LlDDY, 
Mr L. LoucAinrs , 
Mr B . CoNFORTI, 

Mr I. BÉKÉS, 

Mr G. RESS, 

Mr A . PHRENIC, 

Mr C. BÎRSAN, 

Mr K . HERNDL, 

Mr M . V I L A A M I G Ô , 

Mrs M. HION, 

Mr R . NICOLIKI, 

and Mrs M.F. BUQUICCHIO, Secretary 
to the First Chamber.} 

1. Translation; original French. 
2. The opinion contains some references to previous paragraphs of the Commission's report. 
The full text of the report may be obtained from the Registry of the Court . 
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10. T h e app l ican t compla ins of a violat ion of t he " r ea sonab l e t i m e " 
r e q u i r e m e n t laid down in Ar t ic le 6 § 1 of the Conven t ion . 

11. T h e pu rpose of t h e r e l evan t p roceed ings was to ob t a in a decis ion in 
a d i spu t e over "civil r igh ts and ob l iga t ions" , a n d they accordingly fall 
wi th in t he scope of Art ic le 6 § 1 of the Conven t ion . 

12. T h e p roceed ings , which b e g a n on 4 Apri l 1991 a n d e n d e d on 
2 D e c e m b e r 1997, l a s ted a lmos t six y e a r s a n d e ight m o n t h s . 

13. Fol lowing the case- law of t he C o u r t a n d the C o m m i s s i o n on this 
poin t , and on the basis of t h e i n fo rma t ion s u b m i t t e d by bo th pa r t i e s , t he 
C o m m i s s i o n has found delays i m p u t a b l e to t he d o m e s t i c cou r t s which lead 
it to conc lude t h a t t h e l e n g t h of t h e p roceed ings was excessive a n d failed 
to m e e t t he " r ea sonab l e t i m e " r e q u i r e m e n t . 

Conclusion 

14. T h e C o m m i s s i o n concludes , unan imous ly , t h a t t h e r e has b e e n a 
viola t ion of Art ic le 6 § 1 of the Conven t ion . 

M.F . BUQUICCHIO 
Sec re t a ry 

to the First C h a m b e r 

M.P . PELLONPÄÄ 
P r e s i d e n t 

of the First C h a m b e r 



B O T T A Z Z I c. I T A L I E 

(Requête ri> 34884/97) 

GRANDE CHAMBRE 

ARRÊT DU 28 JUILLET 1999 





ARRÊT BOTTAZZl c. ITALIE 17 

SOMMAIRE1 

Durée d'une procédure civile 

Article 6 § 1 

Délai raisonnable - Durée de la procédure relative à une pension de guerre - Pratique contraire 

à la Convention 

* 
* * 

En avril 1991, la Cour des comptes reçut par l 'intermédiaire du ministre du Trésor 
une réclamation administrative, soumise par le requérant, relative au rejet d'une 
demande de pension de guerre. En septembre 1993, l'audience fut fixée à 
janvier 1994. Par un arrêt de janvier 1994, notifié au requérant en mai 1995, la 
Cour des comptes déclara la réclamation irrecevable. Elle déclara également 
irrecevable le recours formé par le requérant en octobre 1995, par une décision 
de novembre 1997 qui fut déposée au greffe le mois suivant. 

Article 6 § 1 : la période à considérer a débuté en avril 1991 pour s'achever 
en décembre 1997. Elle est donc de près de six ans et huit mois. Depuis juin 1987, la 
Cour a prononcé 65 arrêts constatant des violations de cette disposition dans des 
procédures civiles s'étant prolongées au-delà d'un « délai raisonnable », et plus de 
1 400 rapports de la Commission ont abouti à des constats, par le Comité des 
Ministres, de violations similaires. La répétition des violations montre qu'il y a là 
accumulation de manquements de nature identique et assez nombreux pour 
refléter une situation qui perdure, à laquelle il n'a pas encore été porté remède et 
pour laquelle il n'existe pas de recours interne. Cet te accumulation de manque
ments est constitutive d'une pratique incompatible avec la Convention. Dans ces 
conditions, la durée de la procédure litigieuse est excessive. 
Conclusion : violation (unanimité). 

Article 41 : la Cour juge que le requérant n'a pas apporté de preuves d'un quel
conque dommage matériel lié à la durée de la procédure en question. En revanche, 
elle estime que le requérant a dû subir un certain dommage moral et lui alloue une 
somme à ce titre. Elle lui alloue également une somme pour frais et dépens. 

Jurisprudence citée par la Cour 

Zimmermann et Steiner c. Suisse, arrêt du 13 juillet 1983, série A n" 66 
Capuanoc . Italie, arrêt du 25 juin 1987, série A n" 119 
Salesi c. Italie, arrêt du 26 février 1993, série A n" 257-E 
Katte Klitsche de la Grange c. Italie, arrêt du 27 octobre 1994, série A n" 293-B 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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En l'affaire Bottazzi c. Italie, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , c o n s t i t u é e , conformé

m e n t à l 'ar t ic le 27 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n »), te l le q u ' a m e n d é e p a r 

le Protocole n° 1 1 1 , et aux c lauses p e r t i n e n t e s de son r è g l e m e n t 2 , en une 

G r a n d e C h a m b r e c o m p o s é e des j u g e s d o n t le n o m suit : 

M""' E . PALM, présidente, 

M M . A. PASTOR RIDRUEJO, 

L. FERRARI BRAVO, 

G. BONELLO, 

R. TÜRMEN, 

J . -P . COSTA, 

M M ™ F . TULKENS, 

V . STRÂZNICKÂ, 

M M . P. LORENZEN, 

W . FUHRMANN, 

M . FISCHBACH, 

V . BUTKEVYCH, 

J . CASADEVALI., 

M M R H . S . GREVE, 

M M . A . B . BAKA, 

R. MARUSTE, 

M""' S. BOTOUCHAROVA, 

a insi q u e de M . P .J . MAHONEY, greffier adjoint, 

A p r è s en avoir dé l ibé ré en c h a m b r e du conseil le 27 j a n v i e r , et les 3 e t 

24 j u i n 1999, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , tel le q u ' é t a b l i e en ve r tu de l 'ancien 

a r t ic le 19 de la C o n v e n t i o n 3 , p a r le g o u v e r n e m e n t i t a l i en (« le G o u v e r n e 

m e n t ») le 15 ju i l l e t 1998, d a n s le dé la i de t rois mois q u ' o u v r a i e n t les 

anc i ens ar t ic les 32 § 1 et 47 de la C o n v e n t i o n . A son or ig ine se t rouve u n e 

r e q u ê t e (n° 34884/97) d i r igée c o n t r e la R é p u b l i q u e i t a l i enne et d o n t un 

r e s so r t i s san t de cet E t a t , M . Emil io Bot tazz i , avai t saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 26 oc tobre 

1995 en ve r tu de l ' anc ien ar t ic le 25 . 

Notes du greffe 
1-2. Entré en vigueur le 1" novembre 1998. 
3. Depuis l 'entrée en vigueur du Protocole n" 11, qui a amendé cette disposition, la Cour 
fonctionne de manière permanente . 



20 A R R Ê T B O ' I T A Z Z I c. I T A L I E 

La r e q u ê t e du G o u v e r n e m e n t renvoie aux anc iens a r t i c les 44 et 48 tels 

q u e modifiés pa r le Pro tocole n" 9 ! q u e l ' I ta l ie avait rat i f ié , ainsi q u ' à la 

d é c l a r a t i o n i t a l i enne r econna i s san t la j u r i d i c t i on ob l iga to i re de la C o u r 

(anc ien a r t ic le 46) . Elle a pour objet d ' ob ten i r u n e décis ion sur le po in t de 

savoir si les faits de la cause révè len t u n m a n q u e m e n t de l 'E ta t d é f e n d e u r 

aux ex igences de l 'a r t ic le 6 § 1 de la Conven t i on . 

2. Le r e q u é r a n t a dés igné son consei l , M. A. Croce (ar t ic le 31 du 

r è g l e m e n t B 2 ) . 

3. En sa q u a l i t é de p ré s iden t de la c h a m b r e i n i t i a l e m e n t cons t i t uée 

(anc ien a r t ic le 43 de la C o n v e n t i o n et a r t ic le 21 du r è g l e m e n t B) p o u r 

c o n n a î t r e n o t a m m e n t des ques t ions de p r o c é d u r e p o u v a n t se poser avan t 

l ' en t r ée en v i g u e u r du Pro toco le n" 11, M . T h ó r Vi lh jâ lmsson , vice-

p ré s iden t de la C o u r à l ' époque , a consu l t é , p a r l ' i n t e r m é d i a i r e du greffier, 

M. U . L e a n z a , a g e n t du G o u v e r n e m e n t , le conseil du r e q u é r a n t et 

M . B. Confor t i , d é l é g u é de la C o m m i s s i o n , au sujet de l ' o rgan i sa t ion de la 

p r o c é d u r e éc r i t e . C o n f o r m é m e n t à l ' o rdonnance r e n d u e en c o n s é q u e n c e , 

le greffier a reçu les m é m o i r e s du r e q u é r a n t et du G o u v e r n e m e n t les 4 et 

17 n o v e m b r e 1998 r e s p e c t i v e m e n t . 

4. A la sui te de l ' en t r ée en v igueur du Protocole n° 11 le 

1" n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 5 dud i t P ro toco le , 

l ' e x a m e n de la p r é s e n t e cause et des affaires A.L.M., Di M a u r o , A.P. et 

F e r r a r i c. I t a l i e 3 a é té confié, d a n s l ' i n t é rê t d ' u n e b o n n e a d m i n i s t r a t i o n 

de la j u s t i ce , à la m ê m e G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e 

C h a m b r e c o m p r e n a i t de p le in d ro i t M. Confor t i , j u g e élu au t i t r e de 

l ' I tal ie (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 du r è g l e m e n t ) , 

M. L. W i l d h a b e r , p r é s i d e n t de la C o u r , M""'E. P a l m , v ice -p rés iden te de la 

C o u r , ainsi que M. J . -P . C o s t a et M. M . F i schbach , v ice -prés iden t s de sec

t ion (ar t ic les 27 § 3 de la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t 

en o u t r e é té dés ignés pour c o m p l é t e r la G r a n d e C h a m b r e : M. A. P a s t o r 

Ridrue jo , M. G. Bonel lo , M . J . Makarczyk , M. P. Kûr i s , M. R. T i i r m e n , 

M m r V. S t r âzn i ckâ , M. P. L o r e n z e n , M. V. Butkevych , M m f H .S . G r e v e , 

M. A.B. Baka , M. R. M a r u s t e et M m c S. B o t o u c h a r o v a (ar t ic les 24 § 3 et 

100 § 4 du r è g l e m e n t ) . U l t é r i e u r e m e n t , M. Confor t i , qui avai t pa r t i c ipé à 

l ' e x a m e n de l 'affaire pa r la C o m m i s s i o n , s'est d é p o r t é de la G r a n d e 

C h a m b r e (ar t ic le 28 du r è g l e m e n t ) . En c o n s é q u e n c e , le G o u v e r n e m e n t a 

dés igné M. L. F e r r a r i Bravo, j u g e élu au t i t r e de S a i n t - M a r i n , p o u r s iéger à 

sa place (ar t ic les 27 § 2 de la Conven t i on et 29 § 1 du r è g l e m e n t ) . 

Notes du greffe 
1. Entré en vigueur le 1" octobre 1994, le Protocole n" 9 a été abrogé par le Protocole n" 11. 
2. Le règlement B, entré en vigueur le 2 octobre 1994, s'est appliqué jusqu'au 31 octobre 
1998 à toutes les affaires concernant les Etats liés par le Protocole n" 9. 

3. Requêtes n'" 35284/97, 34256/96, 35265/97 et 33440/96. 



ARRÊT BOTTAZZI c. ITALIE 21 

5. Le p r é s i d e n t a décidé qu ' i l n 'y avait pas lieu en l 'espèce d ' invi te r la 

C o m m i s s i o n à dé s igne r un dé l égué (ar t ic le 99 d u r è g l e m e n t ) . 

6. A p r è s avoir consul té l ' agen t du G o u v e r n e m e n t et le conseil du 

r e q u é r a n t , la G r a n d e C h a m b r e a déc idé qu ' i l n 'y avai t pas lieu de ten i r 

u n e a u d i e n c e . 

7. Le 23 d é c e m b r e 1998, le greffier a reçu les obse rva t ions complé

m e n t a i r e s du r e q u é r a n t . 

8. P a r la su i t e , M m t P a l m a r e m p l a c é M. W i l d h a b e r , e m p ê c h é , à la 

p ré s idence de la G r a n d e C h a m b r e et M. W. F u h r m a n n , s u p p l é a n t , l 'a 

r e m p l a c é c o m m e m e m b r e de celle-ci (ar t ic les 10 et 24 § 5 b) du règ le

m e n t ) . M"" F. T u l k e n s et M . J . Casadeva l l , s u p p l é a n t s , ont r e s p e c t i v e m e n t 

r e m p l a c é s M. Kûr i s et M. Makarczyk , é g a l e m e n t e m p ê c h é s (ar t ic le 24 § 5 b) 

du r è g l e m e n t ) . 

E N F A I T 

LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Né à Ligonchio (Reggio Emi l ia ) en 1916, M . Bot tazz i rés ide à G ê n e s . 

10. Le r e q u é r a n t avai t é té blessé p e n d a n t la Seconde G u e r r e mondia le 

et avait o b t e n u u n e i n d e m n i t é d ' inval id i té en 1949. E n 1956 c e t t e i ndem

ni té ne lui fut p lus accordée . Le 15 j a n v i e r 1972, e s t i m a n t q u e ses condi

t ions de s a n t é s ' é t a ien t agg ravées , le r e q u é r a n t d e m a n d a l 'octroi d ' une 

pens ion de g u e r r e . Le 30 m a i 1984, le m i n i s t è r e du T r é s o r r e j e t a sa 

d e m a n d e . Le 19 juin 1988, la d i r ec t ion des pens ions d e g u e r r e d é p e n d a n t 

du m i n i s t è r e du T r é s o r re je ta la nouvel le d e m a n d e du r e q u é r a n t du 

20 j a n v i e r 1986 au mot i f qu ' i l n 'y avai t pas agg rava t i on de son é t a t de 

s a n t é . Le r e q u é r a n t in t roduis i t un recours h i é r a r c h i q u e d e m a n d a n t au 

m i n i s t r e du T r é s o r d ' a n n u l e r la décis ion du 19 j u i n 1988. Sa d e m a n d e fut 

re je tec le 1 e r s e p t e m b r e 1990 pa r la d i rec t ion des pens ions de g u e r r e . Le 

28 m a r s 1991, le r e q u é r a n t a d r e s s a u n e r é c l a m a t i o n a d m i n i s t r a t i v e au 

m i n i s t r e en lui d e m a n d a n t d ' a n n u l e r la décis ion du 1" s e p t e m b r e 1990. 

11. Le 29 m a r s 1991, le m i n i s t r e du T r é s o r t r a n s m i t à la C o u r des 

c o m p t e s ladi te r é c l a m a t i o n et c e t t e d e r n i è r e y a r r iva le 4 avril 1991. Le 

15 m a i 1991, la C o u r des c o m p t e s d e m a n d a au m i n i s t è r e du T r é s o r de lui 

envoyer le doss ier c o n c e r n a n t le r e q u é r a n t . Le 23 s e p t e m b r e 1993, le p ré 

s ident fixa la d a t e de l ' aud ience au 7 j a n v i e r 1994 et l 'avocat du r e q u é r a n t 

déposa un m é m o i r e le 27 d é c e m b r e 1993. P a r un a r r ê t du 7 j a n v i e r 1994, 

don t le t ex te fut déposé au greffe le 16 j u i n 1994 et notifié au r e q u é r a n t le 

2 m a i 1995, la C o u r c o n s t a t a q u e ce d e r n i e r , qu i avait fait une r é c l a m a t i o n 

a d m i n i s t r a t i v e en se r é fé ran t aux t e x t e s relat i fs aux recours h ié ra r 

ch iques , n 'ava i t n u l l e m e n t eu l ' i n ten t ion d ' i n t e n t e r une ac t ion ju r i 

d ic t ionne l le , et déc l a r a donc le r ecour s i r recevable . 
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12. Le 28 oc tobre 1995, le r e q u é r a n t i n t e r j e t a appe l . Il s o u t e n a i t q u e 

s'il avai t eu conna i s sance de la p r o c é d u r e à suivre il a u r a i t c e r t a i n e m e n t 

saisi la C o u r des c o m p t e s . Le 8 n o v e m b r e 1996, il p r é s e n t a u n e d e m a n d e 

pour la f ixation de la d a t e de la mise en dé l ibé ré de l 'affaire. Le 

26 n o v e m b r e 1996, le p r é s iden t fixa l ' aud ience au 1" avril 1997. Le 28 m a r s 

1997, le r e q u é r a n t p r é s e n t a u n e d e m a n d e de renvoi de l ' aud ience , et ce t t e 

d e r n i è r e fut fixée au 18 n o v e m b r e 1997. 

13. P a r une décis ion du m ê m e j o u r , don t le t ex te fut déposé au greffe 

le 2 d é c e m b r e 1997, la C o u r des c o m p t e s déc l a r a le r ecour s i r recevable . 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

14. M . Bot tazz i a saisi la C o m m i s s i o n le 26 oc tobre 1995. Il se p la igna i t 

de ce q u e sa cause n ' ava i t pas é té e n t e n d u e d a n s un dé la i r a i sonnab le 

c o m m e le veu t l 'ar t ic le 6 § 1 de la Conven t i on . 

15. La C o m m i s s i o n ( p r e m i è r e c h a m b r e ) a r e t e n u la r e q u ê t e 

(n° 34884/97) le 28 oc tobre 1997. D a n s son r a p p o r t du 10 m a r s 1998 

(anc ien ar t ic le 3 1 de la C o n v e n t i o n ) , elle conclut à l ' u n a n i m i t é qu ' i l y a eu 

viola t ion de l 'ar t ic le 6 § 1. Le t e x t e in t ég ra l de son avis f igure en a n n e x e au 

p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

16. Le G o u v e r n e m e n t d e m a n d e à la C o u r de c o n s t a t e r qu ' i l n'y a pas 

eu viola t ion de l 'ar t ic le 6 § 1 de la Conven t ion . 

17. Le conseil du r e q u é r a n t pr ie la C o u r de r e c o n n a î t r e la violat ion de 

l 'ar t icle 6 § 1 et d ' a cco rde r à son cl ient u n e sa t i s fac t ion é q u i t a b l e . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

18. Le r e q u é r a n t se p r é t e n d v ic t ime d 'une viola t ion de l 'ar t ic le 6 § 1 de 

la C o n v e n t i o n , ainsi libellé : 

« Toute personne a droit à ce que sa cause soit entendue (...) dans un délai rai
sonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et obli
gations de caractère civil (...) » 

19. Le r e q u é r a n t e s t ime que le dé la i à p r e n d r e en cons idé ra t i on a 

c o m m e n c é dès le 15 j a n v i e r 1972, q u a n d il s ' adressa au m i n i s t è r e du 

T r é s o r afin d ' ob t en i r la révision de la décis ion s u p p r i m a n t son dro i t à 

pens ion ( p a r a g r a p h e 10 c i -dessus) . 
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20. Le G o u v e r n e m e n t cons idè re q u e la p r o c é d u r e a n t é r i e u r e à la sai

s ine de la C o u r des c o m p t e s n ' e n t r e pas en ligne de c o m p t e car elle s'est 

dé rou l ée devan t des a u t o r i t é s a d m i n i s t r a t i v e s . 

2 1 . La C o m m i s s i o n , don t la décis ion du 28 oc tobre 1997 t r ace le cadre 

de l 'affaire dé fé rée depu i s lors à la C o u r (voir, e n t r e a u t r e s , l ' a r rê t 

Z i m m e r m a n n et S t e i n e r c. Suisse du 13 ju i l l e t 1983, sér ie A n" 66, p. 10, 

§ 23) , n ' a r e t e n u et t r a i t é la r e q u ê t e que p o u r la pé r iode a l l an t de la da t e 

de r écep t ion p a r la C o u r des c o m p t e s , le 4 avril 1991, de la r é c l a m a t i o n 

a d m i n i s t r a t i v e de l ' in té ressé du 28 m a r s 1991 ( p a r a g r a p h e s 10 et 11 ci-

dessus ) . Pa r c o n s é q u e n t , la p r o c é d u r e l i t ig ieuse a d é b u t é le 4 avril 1991, 

pour s ' achever le 2 d é c e m b r e 1997, d a t e du dépô t de l ' a r rê t de la C o u r des 

c o m p t e s . Elle a donc d u r é p rès de six ans et hui t mois . 

22. La C o u r re lève d ' e m b l é e q u e l 'ar t ic le 6 § 1 de la C o n v e n t i o n oblige 

les E t a t s c o n t r a c t a n t s à o r g a n i s e r leurs j u r id i c t ions de m a n i è r e à leur 

p e r m e t t r e de r é p o n d r e aux ex igences de ce t t e d ispos i t ion ( a r r ê t Salesi 

c. I ta l ie du 26 février 1993, série A n" 257-E, p. 60, § 24) . Elle t i en t à réaffir

m e r l ' i m p o r t a n c e qu i s ' a t t a che à ce que la jus t i ce ne soit pas a d m i n i s t r é e 

avec des r e t a r d s p r o p r e s à en c o m p r o m e t t r e l 'efficacité et la crédibi l i té 

( a r r ê t K a t t e Kl i t sche de la G r a n g e c. I ta l ie du 27 oc tobre 1994, série A 

n" 293-B, p. 39, § 61) . Elle r appe l l e , de surcro î t , que le C o m i t é des Min i s t r e s 

du Conse i l de l 'Europe , d a n s sa Réso lu t ion D H (97) 336 du 11 ju i l l e t 1997 

( D u r é e des p r o c é d u r e s civiles en I ta l ie : m e s u r e s s u p p l é m e n t a i r e s de 

c a r a c t è r e g é n é r a l ) , a cons idéré que « l a l e n t e u r excessive de la jus t i ce 

r e p r é s e n t e un d a n g e r i m p o r t a n t , n o t a m m e n t pour l 'E ta t de dro i t ». 

La C o u r soul igne ensu i t e avoir déjà r e n d u depu i s le 25 juin 1987, da t e 

de l ' a r rê t C a p u a n o c. I ta l ie (sér ie A n° 119), 65 a r r ê t s c o n s t a t a n t des vio

la t ions de l 'ar t icle 6 § 1 d a n s des p r o c é d u r e s s ' é t an t p ro longées au-de là du 

« déla i r a i sonnab le » d e v a n t les j u r i d i c t i o n s civiles des d i f férentes régions 

i t a l i ennes . P a r e i l l e m e n t , en app l i ca t ion des anc i ens a r t ic les 31 et 32 de la 

C o n v e n t i o n , p lus d e 1 400 r a p p o r t s de la C o m m i s s i o n on t a b o u t i à des 

cons t a t s , p a r le C o m i t é des M i n i s t r e s , de violat ion de l 'a r t ic le 6 pa r l ' I tal ie 

pour la m ê m e ra i son . 

La r é p é t i t i o n des violat ions c o n s t a t é e s m o n t r e qu ' i l y a là a c c u m u l a t i o n 

de m a n q u e m e n t s de n a t u r e i d e n t i q u e et assez n o m b r e u x p o u r n e pas se 

r a m e n e r à des inc iden t s isolés. C e s m a n q u e m e n t s re f l è ten t u n e s i tua t ion 

qui p e r d u r e , à laque l le il n ' a pas encore é t é p o r t é r e m è d e et p o u r laquel le 

les jus t i c i ab les ne d i sposen t d ' a u c u n e voie de recours i n t e r n e . 

C e t t e a c c u m u l a t i o n de m a n q u e m e n t s est , dès lors, cons t i tu t ive d 'une 

p r a t i q u e i ncompa t ib l e avec la C o n v e n t i o n . 

23 . La C o u r a e x a m i n é les faits à la l u m i è r e des i n fo rma t ions fournies 

pa r les pa r t i e s et de la p r a t i q u e p réc i t ée . C o m p t e t e n u de s a j u r i s p r u d e n c e 

en la m a t i è r e , la C o u r e s t ime q u ' e n l 'espèce la d u r é e de la p r o c é d u r e liti

g ieuse est excessive et ne r é p o n d pas à l ' exigence du « déla i r a i sonnab le ». 

P a r t a n t , il y a eu violat ion de l 'ar t ic le 6 § 1. 
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II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

24. A u x t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis

faction équitable. » 

A. Dommage 

25. M. Bot tazz i r é c l a m e 150 000 000 lires i t a l i ennes (ITL) au t i t r e du 

pré jud ice m a t é r i e l et m o r a l qu ' i l a u r a i t subi . 

26. Le G o u v e r n e m e n t soul igne l ' absence de p reuves d ' un q u e l c o n q u e 

d o m m a g e m a t é r i e l lié à la d u r é e de la p r o c é d u r e en ques t ion . Q u a n t à 

l ' éven tue l pré judice m o r a l , le cons ta t de violat ion fourn i ra i t en soi u n e 

sa t i s fac t ion équ i t ab l e suff isante . 

27. La C o u r p a r t a g e l ' a r g u m e n t du G o u v e r n e m e n t sur le p r e m i e r 

point . En r evanche , le r e q u é r a n t a dû subi r u n c e r t a i n d o m m a g e m o r a l 

que le s imple cons ta t de viola t ion ne sau ra i t su f f i s amment c o m p e n s e r . Il y 

a p a r t a n t l ieu d 'oc t royer à l ' in té ressé 15 000 000 ITL. 

B. Frais et dépens 

28. Le r e q u é r a n t sollicite é g a l e m e n t le r e m b o u r s e m e n t de 

14 359 900 I T L pour les frais et d é p e n s e n c o u r u s devan t la C o m m i s s i o n 

puis la C o u r ainsi q u ' u n e s o m m e non chiffrée re la t ive à l 'act ivi té d 'assis

t ance m e n é e p a r u n e o r g a n i s a t i o n syndicale don t il est a d h é r e n t . 

29. Le G o u v e r n e m e n t s 'en r e m e t à la C o u r . 

30. Selon la j u r i s p r u d e n c e de la C o u r , un r e q u é r a n t ne peu t o b t e n i r le 

r e m b o u r s e m e n t de ses frais et d é p e n s q u e d a n s la m e s u r e où se t r ouven t 

é tabl is l eur réa l i t é , l eur nécess i té et le c a r a c t è r e r a i sonnab le de leur t a u x . 

En l 'espèce, c o m p t e t e n u des é l é m e n t s en sa possess ion et des c r i t è res 

s u s m e n t i o n n é s , la C o u r e s t i m e r a i sonnab le la s o m m e de 7 000 000 I T L et 

l ' accorde à l ' i n té ressé . 

C. Intérêts moratoires 

3 1. Selon les i n fo rma t ions don t dispose la C o u r , le t a u x d ' i n t é r ê t légal 

appl icable en I ta l ie à la d a t e d ' a d o p t i o n du p r é s e n t a r r ê t é ta i t de 2,5 % 

l 'an. 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n ; 

2. Dit 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois, 

1 5 0 0 0 0 0 0 (quinze mil l ions) l ires i t a l i ennes p o u r d o m m a g e mora l et 

7 0 0 0 0 0 0 (sept mil l ions) l i res pour frais et d é p e n s ; 

b) q u e ces m o n t a n t s s e ron t à m a j o r e r d ' un i n t é r ê t s imple de 2 ,5 % l 'an 

à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

3 . Rejette la d e m a n d e d e sa t is fact ion équ i t ab l e p o u r le su rp lus . 

Fai t en français et en ang la i s , puis p rononcé en a u d i e n c e pub l i que au 

Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 28 ju i l le t 1 9 9 9 . 

Pour la présidente 

A n d r â s BAKA 

J u g e 

Pau l MAHONEY 
Greff ier adjoint 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux a r t i c les 4 5 § 2 de la 

Conven t i on et 7 4 § 2 du r è g l e m e n t , l ' exposé de l 'opinion p a r t i e l l e m e n t 

d i s s iden te de M . T ü r m e n . 

A . B . B . 

P . J . M . 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M . L E J U G E T Ü R M E N 

{Traduction) 

Avec les a u t r e s j u g e s j ' e s t i m e qu ' i l y a eu en l 'espèce viola t ion de l 'ar

ticle 6 § 1 de la C o n v e n t i o n . 

J e ne puis p a r con t r e souscr i re au c o n t e n u du p a r a g r a p h e 22 de l ' a r rê t , 

où la C o u r déc l a r e q u e l ' a ccumula t i on en I ta l ie de violat ions de l 'ar

ticle 6 § 1 est cons t i tu t ive d ' u n e p r a t i q u e i ncompa t ib l e avec la C o n v e n t i o n . 

Il est é tab l i d a n s la j u r i s p r u d e n c e de la C o u r q u e la not ion de p r a t i q u e 

a d m i n i s t r a t i v e c o m p o r t e d e u x c r i t è r e s : 

1) u n e a c c u m u l a t i o n de v io la t ions i d e n t i q u e s ou ana logues , suffi

s a m m e n t n o m b r e u s e s et i n t e r c o n n e c t é e s p o u r r e p r é s e n t e r non pas seu le 

m e n t des inc iden ts ou des excep t ions isolés mais un sys tème ; 

2) u n e t o l é r ance officielle. 

D a n s 1'« Affaire g r e c q u e » ( A n n u a i r e 12), la C o m m i s s i o n s ' e x p r i m a 

ainsi au sujet du second c r i t è re : « (...) ces ac tes sont to lé rés en ce sens q u e 

les s u p é r i e u r s ou les p e r s o n n e s d i r e c t e m e n t r e sponsab le s , t ou t en s achan t 

qu ' i l s ex i s t en t , n ' e n t r e p r e n n e n t r ien p o u r les p u n i r ou pour p r éven i r l eur 

r épé t i t i on (...) ». 

En l ' espèce , la C o u r , pour déc ide r s'il ex is ta i t pare i l le p r a t i q u e d a n s les 

affaires i t a l i ennes de d u r é e de p r o c é d u r e , s 'est fondée s e u l e m e n t sur le 

p r e m i e r c r i t è r e ( accumula t i on de violat ions i d e n t i q u e s ) , i g n o r a n t le 

second ( to l é rance officielle). 

J ' e s t i m e qu ' e l l e n ' a u r a i t pas dû déc ide r qu ' i l ex is ta i t u n e p r a t i q u e 

a d m i n i s t r a t i v e sans e x a m i n e r la ques t i on de savoir si les a u t o r i t é s supé

r i e u r e s de l 'E ta t , consc ien tes de l ' ex is tence des viola t ions , r e fusa ien t de 

p r e n d r e des m e s u r e s afin de p réven i r l eur r épé t i t i on . 

Si la C o u r avai t e x a m i n é la ques t i on de savoir si les ex igences du second 

c r i t è re é t a i e n t r e m p l i e s en l ' espèce , elle se se ra i t a p e r ç u e qu ' i l ex is te 

e n t r e le C o m i t é des Min i s t r e s du Conse i l de l 'Europe et le g o u v e r n e m e n t 

i ta l ien un d ia logue , d a n s le c ad re d u q u e l le g o u v e r n e m e n t a fourni des 

in fo rma t ions dé ta i l l ées su r les m e s u r e s qu ' i l est en t r a in de p r e n d r e ou qui 

se ron t a d o p t é e s à l ' avenir afin de r é s o u d r e le p r o b l è m e de la d u r é e exces

sive des p r o c é d u r e s . 

A cet égard , il n ' e s t pas sans i n t é r ê t de n o t e r q u e , d a n s sa réso lu t ion 

a d o p t é e le 15 ju i l l e t 1999, le C o m i t é des Min i s t r e s no te avec sa t is fact ion 

« l ' a u g m e n t a t i o n cons idé rab le de l 'efficacité des t r i b u n a u x en t e r m e s 

d 'affaires résolues (...) » et décide de « r e p r e n d r e , au plus t a r d d a n s un an , 

l ' e x a m e n de la ques t i on de savoir si les m e s u r e s a n n o n c é e s vont effective

m e n t p r éven i r d e nouvel les v iola t ions de la C o n v e n t i o n (...) ». 
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La C o u r a u r a i t pu, elle auss i , chois ir d ' a t t e n d r e un a n afin de voir si les 

m e s u r e s pr ises par le g o u v e r n e m e n t i ta l ien p o r t a i e n t des frui ts . O r elle 

s 'est pr ivée e l l e -même de ce t t e possibi l i té en n ' e x a m i n a n t pas la ques t ion 

de la t o l é rance officielle et de l ' a t t i t ude du g o u v e r n e m e n t i ta l ien . 
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A N N E X E 

AVIS DE LA COMMISSION EUROPÉENNE 
DES DROITS DE L'HOMME1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 10 m a r s 1998) 

[La Commission siégeait dans la composition suivante : 

M M . M . P . PELLONPÂÂ,président 

de ta première chambre, 
N . BRATZA, 

E . BUSUTTII., 

A . WEITZEL, 

C L . ROZAKIS, 

M " " J . LlDDY, 

M M . L . LOUCAIDES, 

B . CONFORTI, 

I . BÉKÉS, 

G . RESS, 

A . PERKNIC":, 

C. BÎRSAN, 

K . HERNDL, 

M . V I I A AMIGÓ, 

M N " M . HlON, 
M . R . NICOIJNI, 

et M " " M . F . B u Q U I C C H I O , secrétaire 
de la première chambre. ] 

1. Texte français original. 
2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le texte 
intégral peut être obtenu au greffe de la Cour. 



AFFAIRE BOTTAZZI c. ITALIE AVIS DE LA COMMISSION 29 

10. Le r e q u é r a n t se p la in t de la viola t ion du p r inc ipe du « dé la i ra i 

sonnab le » p révu à l 'ar t ic le 6 § 1 de la Conven t ion . 

11. C e t t e p r o c é d u r e t e n d à faire déc ide r d ' u n e c o n t e s t a t i o n sur des 

« dro i t s et ob l iga t ions de c a r a c t è r e civil » et se s i tue d o n c d a n s le c h a m p 

d ' app l ica t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n . 

12. La p r o c é d u r e l i t ig ieuse , qui a d é b u t é le 4 avril 1991 et qu i s'est 

t e r m i n é e le 2 d é c e m b r e 1997, a d u r é p r e s q u e six a n s et hui t mois . 

13. C o n f o r m é m e n t à la j u r i s p r u d e n c e de la C o u r et de la C o m m i s s i o n 

en la m a t i è r e et sur la base des in fo rma t ions fournies p a r les deux pa r t i e s , 

la C o m m i s s i o n a re levé des r e t a r d s i m p u t a b l e s aux j u r id i c t i ons na t iona le s 

l ' a m e n a n t à cons idé re r que la d u r é e d e la p r o c é d u r e l i t ig ieuse est exces

sive e t ne r é p o n d pas à l 'exigence du « dé la i r a i sonnab le ». 

Conclusion 

14. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l y a eu , e n l 'espèce, 

v iola t ion de l 'a r t ic le 6 § 1 d e la C o n v e n t i o n . 

M.F. BUQUICCHIO M . P . PELLONPÀÀ 

Sec ré t a i r e 

de la p r e m i è r e c h a m b r e 

P ré s iden t 
de la p r e m i è r e c h a m b r e 
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S U M M A R Y 1 

Length of civil proceedings 

Article 6 § 1 

Reasonable time - Length of civil proceedings concerning eviction - Practice in violation of the 

Convention 

* 
* * 

In March 1984 the applicant's landlady brought eviction proceedings against him 
in the magistrate's court. Her application was dismissed, but in September 1984 
she pursued the proceedings in the district court, which dismissed her application 
in October 1986. The landlady's appeal having been dismissed by the court of 
appeal in a judgment deposited with its registry in October 1987, she lodged an 
appeal to the Court of Cassation injanuary 1988. The Court of Cassation quashed 
the court of appeal's judgment in a judgment ofjune 1991, deposited with its reg
istry in March 1992. In March 1993 the landlady resumed the proceedings in the 
court of appeal, which in a judgment of July 1995, deposited with its registry in 
September 1995, terminated the lease. The applicant appealed to the Court of 
Cassation, which quashed the court of appeal's judgment in a judgment of January 
1997, deposited with its registry in May 1997. As neither party resumed the pro
ceedings, they automatically lapsed in December 1997. 

Held 
Article 6 § 1: The period to be examined began in March 1984 and ended in 
December 1997 and the proceedings thus lasted almost thirteen years and ten 
months. Since June 1987, the Court had delivered 65 judgments in which it had 
found violations of this provision due to civil proceedings exceeding a "reasonable 
time", and more than 1,400 reports of the Commission had resulted in the Com
mittee of Ministers finding similar violations. The frequency of such violations 
showed that there was an accumulation of identical breaches sufficiently numer
ous to reflect a continuing situation thai had not been remedied and in respect of 
which there was no domestic remedy. This accumulation of breaches constituted a 
practice incompatible with the Convention. In the light of this practice, the length 
of the proceedings in this case was excessive. 
Conclusion: violation (fifteen votes to two). 
Article 41: The Court considered that the applicant must have sustained some 
non-pecuniary damage and made an award in this respect. It also made an award 
in respect of costs and expenses. 

1. This summary by the Registry does not bind the Court. 
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Case-law cited by the Court 

Capuano v. Italy, judgment of 25 June 1987, Series A no. 119 
Salesi v. Italy, judgment of 26 February 1993, Series A no. 257-E 
Kat te Klitsche de la Grange v. Italy, judgment of 27 October 1994, Series A no. 293-B 
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In the case of Di Mauro v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance wi th 

Ar t ic le 27 of t he C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) , as a m e n d e d by Pro to 
col No. 1 1 1 , a n d the r e l evan t provisions of t he Ru les of Cour t " , as a G r a n d 
C h a m b e r composed of t he following j u d g e s : 

M r s E. T ALM, President, 
M r A. PASTOR RIDRUEJO, 
M r L . FERRARI BRAVO, 
M r G . BONELLO, 
M r R. TÜRMEN, 
M r J . -P . COSTA, 
M r s F. TULKENS, 
Mrs V . STRAZNICKA, 
M r P . LORENZEN, 
M r W. FUHRMANN, 
M r M. FISCHBACH, 
M r V . BUTKEVYCH, 
M r J . CASADEVALL, 
Mrs H . S . GREVE, 
M r A . B . BAKA, 
M r R. MARUSTE, 
M r s S. BOTOUCHAROVA, 

a n d also of M r P .J . MAHONEY, Deputy Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 27 J a n u a r y a n d 3 a n d 24 J u n e 1999, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , as e s t ab l i shed u n d e r fo rmer 
Ar t i c l e 19 of t h e C o n v e n t i o n 3 , by the I t a l i an G o v e r n m e n t (" the Govern
m e n t " ) on 3 S e p t e m b e r 1998, w i th in t he t h r e e - m o n t h per iod laid down by 
f o r m e r Ar t ic les 32 § 1 and 47 of the Conven t ion . It o r i g i n a t e d in an appli
ca t ion (no. 34256/96) aga ins t t he I t a l i an Repub l i c lodged wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r 
f o r m e r Art ic le 25 by an I t a l i an na t iona l , M r S e b a s t i a n o Di M a u r o , on 
30 J a n u a r y 1996. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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T h e G o v e r n m e n t ' s app l ica t ion re fe r red to fo rmer Ar t ic les 44 a n d 48 as 
a m e n d e d by Protocol No. 9 , which I taly h a d ra t i f ied, a n d to t he dec l a ra 
t ion w h e r e b y I ta ly recognised t he compul so ry ju r i sd i c t ion of t h e C o u r t 
( fo rmer Ar t ic le 46) . T h e object of the app l i ca t ion was to ob ta in a decis ion 
as to w h e t h e r t he facts of t h e case disclosed a b reach by t h e r e s p o n d e n t 
S t a t e of its ob l iga t ions u n d e r Art ic le 6 § 1 of t he C o n v e n t i o n . 

2. T h e app l ican t d e s i g n a t e d Mrs C.L. V i r g a r a as the lawyer who would 
r e p r e s e n t h i m (Rule 31 of f o r m e r Ru les of C o u r t B 2 ) . 

3. As P r e s i d e n t of the C h a m b e r which had or iginal ly been cons t i t u t ed 
( fo rmer Ar t ic le 43 of the Conven t i on a n d fo rmer Rule 21) in o r d e r to dea l , 
in pa r t i cu l a r , wi th p rocedu ra l m a t t e r s t h a t migh t ar ise before the e n t r y 
in to force of Protocol No. 11, M r R. B e r n h a r d t , t he P re s iden t of the C o u r t 
at t he t i m e , ac t ing t h r o u g h the R e g i s t r a r , consu l t ed M r U . L e a n z a , t he 
Agen t of t he G o v e r n m e n t , t he app l i can t ' s lawyer a n d M r B. Confor t i , t he 
D e l e g a t e of t he C o m m i s s i o n , on t he o rgan i sa t i on of the w r i t t e n p r o c e d u r e . 
P u r s u a n t to t he o rde r m a d e in c o n s e q u e n c e , t he R e g i s t r a r received the 
app l i can t ' s m e m o r i a l on 16 N o v e m b e r 1998 a n d the G o v e r n m e n t ' s m e m 
orial on 17 N o v e m b e r 1998. 

4. Af te r t h e e n t r y i n to force of Pro tocol No. 11 on 1 N o v e m b e r 1998 a n d 
in acco rdance wi th the provisions of Art ic le 5 § 5 t h e r e o f a n d in the in te r 
ests of t he p r o p e r a d m i n i s t r a t i o n of j u s t i c e , t he p r e s e n t case a n d the cases 
of Bot tazz i , A.L.M., A.P. and F e r r a r i v. I t a ly 5 we re r e f e r r ed to the s a m e 
G r a n d C h a m b e r of the C o u r t . T h e G r a n d C h a m b e r inc luded ex officio 
M r Confor t i , t he j u d g e e lec ted in r e spec t of I ta ly (Art icle 27 § 2 of t he 
C o n v e n t i o n a n d Rule 24 § 4 of t he Rules of C o u r t ) , M r L. W i l d h a b e r , t he 
P r e s i d e n t of t he C o u r t , M r s E. P a l m , Vice -Pres iden t of t he C o u r t , and 
M r J.-P. C o s t a a n d M r M. F i schbach , V ice -Pres iden t s of Sect ions (Art
icle 27 § 3 of t h e C o n v e n t i o n and Rule 24 §§ 3 a n d 5 (a ) ) . T h e o t h e r 
m e m b e r s a p p o i n t e d to c o m p l e t e the G r a n d C h a m b e r were M r A. P a s t o r 
R id rue jo , M r G. Bonel lo , M r J . Makarczyk , M r P. Kur i s , M r R. T u r m e n , 
M r s V. S t r azn i cka , M r P . L o r e n z e n , M r V. Butkevych , M r s H .S . G r e v e , 
M r A.B. Baka , M r R. M a r u s t e a n d M r s S. Bo toucha rova (Rule 24 § 3 a n d 
Ru le 100 § 4) . S u b s e q u e n t l y M r Confor t i , w h o had t a k e n pa r t in t h e 
C o m m i s s i o n ' s e x a m i n a t i o n of the case , w i t h d r e w from s i t t i ng in the 
G r a n d C h a m b e r (Rule 28) . T h e G o v e r n m e n t accordingly a p p o i n t e d 
M r L. F e r r a r i Bravo, the j u d g e e lec ted in respec t of San M a r i n o , to sit in 
his place (Art icle 27 § 2 of t h e C o n v e n t i o n a n d Rule 29 § 1). 

Notes by the Registry 
1. Protocol No. 9 came into force on 1 October 1994 and was repealed by Protocol No. 11. 
2. Rules of Court B, which came into force on 2 October 1994, applied until 31 October 1998 
to all cases concerning States bound by Protocol No. 9. 
3. Applications nos. 34884/97, 35284/97, 35265/97 and 33440/96. 
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5. T h e P res iden t dec ided t h a t it was not necessa ry to invite t he C o m 
mission to appo in t a d e l e g a t e (Rule 99) . 

6. After consu l t i ng t h e A g e n t of the G o v e r n m e n t and the app l i can t ' s 
lawyer, the G r a n d C h a m b e r dec ided t h a t it was not necessa ry to hold a 
h e a r i n g . 

7. O n 11 J a n u a r y 1999 the R e g i s t r a r received add i t iona l observa t ions 
from the app l i can t . 

8. S u b s e q u e n t l y Mrs P a l m rep laced M r W i l d h a b e r , who was unab le to 
take pa r t in t he fu r the r cons ide ra t ion of t he case , as P r e s i d e n t of t he 
G r a n d C h a m b e r , and M r W. F u h r m a n n , s u b s t i t u t e j u d g e , r ep laced h im as 
a m e m b e r of t he C h a m b e r (Rules 10 and 24 § 5 (b)) . Mrs F. T u l k e n s and 
M r J . Casadeva l l , s u b s t i t u t e j u d g e s , r ep laced M r Kur i s a n d M r Makarczyk 
respect ively, who were likewise unab le to t ake p a r t in t he fu r the r 
cons ide ra t ion of t he case (Rule 24 § 5 (b) ) . 

T H E F A C T S 

T H E C I R C U M S T A N C E S O F T H E CASE 

9. M r Di M a u r o , who was born in 1937, lives in T e r r a c i n a ( R o m e ) . 
10. O n 5 M a r c h 1984 M r s V., t he owner of a flat r e n t e d by the appl i

can t , i n s t i t u t e d p r o c e e d i n g s aga ins t h im in t h e R o m e m a g i s t r a t e ' s cour t . 
She sough t to have t he lease t e r m i n a t e d - because of late p a y m e n t of the 
r en t - and the app l ican t evicted. 

11. T h e p r e p a r a t i o n of t h e case for t r ia l b e g a n on 21 M a r c h 1984 and , 
af ter two h e a r i n g s , e n d e d on 2 7 J u n e 1984. In an o r d e r of 18Ju ly 1984 the 
cour t d i smissed t h e l and lady ' s app l ica t ion for a possess ion o r d e r a n d 
d i r ec t ed t h a t if t he p a r t i e s wished to p u r s u e t he p roceed ings , t hey should 
do so in t he R o m e Dis t r ic t C o u r t wi th in t h r e e m o n t h s . 

12. M r s V. p u r s u e d the p roceed ings in t h a t cour t on 21 S e p t e m b e r 
1984. T h e p r e p a r a t i o n of t he case for t r ia l b e g a n on 5 N o v e m b e r 1984 and , 
af ter four h e a r i n g s ( two of which dea l t wi th t he app l i can t ' s i n s t ruc t ion of a 
lawyer) , e n d e d on 10 J u n e 1985, w h e n the p a r t i e s m a d e t he i r final sub
miss ions . T h e h e a r i n g before the re levan t division of t he cour t was held on 
22 S e p t e m b e r 1986. In a j u d g m e n t of t h e s a m e d a t e , t he text of which was 
depos i t ed wi th t he reg i s t ry on 9 O c t o b e r 1986, t he cour t d ismissed the 
landlady 's app l ica t ion . 

13. T h e land lady a p p e a l e d on 18 D e c e m b e r 1986. T h e p r e p a r a t i o n of 
the a p p e a l for h e a r i n g b e g a n on 11 F e b r u a r y 1987 a n d ended at t he fol
lowing h e a r i n g , on 18 M a r c h 1987, w h e n the pa r t i e s m a d e t h e i r final sub
miss ions . T h e a p p e a l was h e a r d by t h e r e l evan t division of t he R o m e C o u r t 
of Appea l on 23 J u n e 1987. In a j u d g m e n t of 7 J u l y 1987, t he tex t of which 
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was depos i t ed wi th the reg i s t ry on 15 O c t o b e r 1987, t he cour t d i smissed 
the a p p e a l . 

14. O n 15 J a n u a r y 1988 the l and lady a p p e a l e d on poin ts of law to t h e 
C o u r t of Cas sa t i on . T h e h e a r i n g was held on 19 J u n e 1991. In a j u d g m e n t 
of t he s a m e d a t e , t he text of which was depos i t ed wi th the reg is t ry on 
20 M a r c h 1992, t he cour t q u a s h e d the C o u r t of Appea l ' s j u d g m e n t a n d 
r e m i t t e d t he case to a different division of the C o u r t of Appea l . 

15. O n 12 M a r c h 1993 Mrs V. r e s u m e d the p roceed ings in the C o u r t of 
Appea l . T h e p r e p a r a t i o n of t he appea l for h e a r i n g b e g a n on 29 April 1993 
and , a f te r two h e a r i n g s , e n d e d on 24 F e b r u a r y 1994, w h e n t h e p a r t i e s 
m a d e the i r final submiss ions . T h e appea l was h e a r d by the r e l evan t div
ision on 1 4 J u n e 1995. In a j u d g m e n t of 5 J u l y 1995, t he text of which was 
depos i t ed wi th t he reg is t ry on 7 S e p t e m b e r 1995, t h e C o u r t of Appea l 
t e r m i n a t e d t h e lease o n t h e g r o u n d t h a t M r Di M a u r o was in b r e a c h of i ts 
t e r m s . 

16. O n 29 F e b r u a r y 1996 the app l ican t a p p e a l e d on poin ts of law to t he 
C o u r t of Cas sa t i on . After t he h e a r i n g on 7 J a n u a r y 1997 the cour t gave its 
j u d g m e n t , t h e t e x t of which was depos i t ed wi th t h e r eg i s t ry on 13 M a y 
1997; it q u a s h e d the C o u r t of Appea l ' s j u d g m e n t and r e m i t t e d the case to 
a different division of t he C o u r t of Appea l . It gave t h e p a r t i e s t h r e e 
m o n t h s in which to r e s u m e the p roceed ings . Accord ing to in fo rma t ion 
provided by the app l i can t ' s lawyer, t he p roceed ings a u t o m a t i c a l l y lapsed 
on 27 D e c e m b e r 1997, as n e i t h e r pa r ty had r e s u m e d t h e m . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

17. M r Di M a u r o appl ied to t he C o m m i s s i o n on 30 J a n u a r y 1996. H e 
c o m p l a i n e d t h a t his case h a d not b e e n h e a r d w i th in a r e a s o n a b l e t i m e as 
r e q u i r e d by Art ic le 6 § 1 of t he C o n v e n t i o n . 

18. T h e C o m m i s s i o n (First C h a m b e r ) dec l a r ed the app l i ca t ion 
(no. 34256/96) admiss ib le on 3 D e c e m b e r 1997. In its r epo r t of 20 M a y 1998 
( fo rmer Ar t ic le 31 of t he C o n v e n t i o n ) , it exp re s sed the opinion tha t t h e r e 
had b e e n a viola t ion of Art ic le 6 § 1 ( t en votes to s ix) . T h e full t ex t of t h e 
C o m m i s s i o n ' s opin ion and of the d i s s en t i ng opin ion con t a ined in t h e 
repor t is r e p r o d u c e d as an a n n e x to th is j u d g m e n t . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

19. T h e G o v e r n m e n t asked the C o u r t to hold t h a t t h e r e h a d not b e e n a 
viola t ion of Art ic le 6 § 1 of t h e Conven t ion . 

20. Counse l for t he app l i can t asked the C o u r t to hold t h a t t h e r e h a d 
b e e n a viola t ion of Ar t ic le 6 § 1 and to a w a r d h e r c l ient j u s t sa t is fact ion. 
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T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

2 1 . T h e app l ican t c l a imed tha t he had been a v ic t im of a violat ion of 
Ar t ic le 6 § 1 of the C o n v e n t i o n , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to 
a ... hearing within a reasonable time by [a] ... tribunal ..." 

22. T h e per iod to be t a k e n in to cons ide ra t ion began on 5 M a r c h 1984, 
w h e n p roceed ings were i n s t i t u t e d aga ins t t he app l i can t in t he R o m e 
m a g i s t r a t e ' s cour t . It ended on 27 D e c e m b e r 1997, w h e n t h e p roceed ings 
lapsed on account of t h e p a r t i e s ' fai lure to r e s u m e t h e m . It t he re fo re 
las ted a lmos t t h i r t e e n yea r s a n d t en m o n t h s . 

23 . T h e C o u r t no t e s a t t he ou t se t t h a t Art ic le 6 § 1 of t he C o n v e n t i o n 
imposes on t h e C o n t r a c t i n g S t a t e s t h e d u t y to o r g a n i s e t h e i r j ud ic i a l 
sys tems in such a way tha t the i r cour t s can m e e t t h e r e q u i r e m e n t s of this 
provision (see t he Salesi v. I taly j u d g m e n t of 26 F e b r u a r y 1993, Series A 
no. 257-E, p . 60, § 24). It wishes to reaff irm the i m p o r t a n c e of admin i s 
t e r i n g ju s t i ce wi thou t delays which m i g h t j e o p a r d i s e its effect iveness and 
credibi l i ty (see the K a t t e Kl i t sche de la G r a n g e v. I ta ly j u d g m e n t of 
27 O c t o b e r 1994, Ser ies A no. 293-B, p . 39, § 61) . It po in ts ou t , moreover , 
t h a t t he C o m m i t t e e of Min i s t e r s of t he Counc i l of E u r o p e , in its Resolu
t ion D H (97) 336 of 11 J u l y 1997 (Leng th of civil p roceed ings in Italy: 
s u p p l e m e n t a r y m e a s u r e s of a g e n e r a l c h a r a c t e r ) , cons ide red t h a t 
"excessive delays in the a d m i n i s t r a t i o n of j u s t i ce cons t i t u t e an i m p o r t a n t 
d a n g e r , in p a r t i c u l a r for t h e respec t of t he ru le of law". 

T h e C o u r t nex t d r aws a t t e n t i o n to t h e fact t h a t s ince 25 J u n e 1987, the 
d a t e of t h e C a p u a n o v. I ta ly j u d g m e n t (Ser ies A no . 119), it has a l r eady 
de l ivered 65 j u d g m e n t s in which it has found violat ions of Art ic le 6 § 1 in 
p roceed ings exceed ing a " r e a s o n a b l e t i m e " in t he civil cour t s of t he 
var ious reg ions of Italy. Similar ly, u n d e r fo rmer Ar t ic les 31 and 32 of the 
C o n v e n t i o n , more t h a n 1,400 r e p o r t s of the C o m m i s s i o n r e su l t ed in res
o lu t ions by the C o m m i t t e e of Min i s t e r s finding I ta ly in b r e a c h of Art ic le 6 
for t he s a m e reason . 

T h e f requency wi th which violat ions a r e found shows t h a t t h e r e is a n 
a c c u m u l a t i o n of iden t ica l b r e a c h e s which a r e sufficiently n u m e r o u s to 
a m o u n t no t m e r e l y t o i so la ted inc iden t s . Such b r e a c h e s reflect a con t inu 
ing s i t ua t ion t h a t has not yet been r e m e d i e d and in respec t of which liti
g a n t s have no domes t i c r e m e d y . 

T h i s a c c u m u l a t i o n of b r e a c h e s accordingly cons t i t u t e s a p rac t i ce tha t is 
i ncompa t ib l e wi th the Conven t ion . 

24. T h e C o u r t has e x a m i n e d the facts of t he p r e s e n t case in t he light of 
t he in fo rma t ion provided by the p a r t i e s and the above -men t ioned prac-
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t ice . H a v i n g r e g a r d to its case- law on the subject , t h e C o u r t cons iders t h a t 
in t he in s t an t case t h e l eng th of t he p roceed ings was excessive and failed 
to m e e t the " r ea sonab l e t i m e " r e q u i r e m e n t . 

Accordingly, t h e r e has b e e n a viola t ion of Ar t ic le 6 § 1. 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

25. Art ic le 41 of t h e C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 

A. Damage 

26. M r Di M a u r o c la imed 50,000,000 I t a l i an lire (ITL) for t he non-
pecun ia ry d a m a g e which he a l leged tha t he h a d sus t a ined . 

27. T h e G o v e r n m e n t r e g a r d e d the a m o u n t sought as wholly unjus t i 
fied. 

28. T h e C o u r t cons iders t h a t t he app l i can t m u s t have s u s t a i n e d some 
non-pecun ia ry d a m a g e and awards h im I T L 5,000,000. 

B. Costs and expenses 

29. T h e app l i can t also c l a imed r e i m b u r s e m e n t of I T L 25,431,440 in 
respec t of his costs a n d expenses before t h e C o m m i s s i o n and the C o u r t . 

30. T h e G o v e r n m e n t r e g a r d e d those c la ims as excessive. 
3 1. Accord ing to t he C o u r t ' s case- law, an award can be m a d e in respec t 

of costs a n d expenses only in so far as they have b e e n ac tua l ly a n d necess 
ari ly i ncu r r ed by t h e app l i can t and a r e r ea sonab l e as to q u a n t u m . In t he 
p r e s e n t case , on t he basis of t h e in fo rma t ion in its possession a n d the 
a b o v e - m e n t i o n e d c r i t e r i a , t he C o u r t cons iders t h e s u m of I T L 10,000,000 
to be r ea sonab le and awards the app l i can t t ha t a m o u n t . 

C. Default interest 

32. Accord ing to t he in fo rma t ion avai lable to t h e C o u r t , the s t a t u t o r y 
r a t e of i n t e r e s t appl icab le in I taly a t t h e d a t e of adop t ion of t he p r e s e n t 
j u d g m e n t is 2 .5% p e r a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by fifteen votes to two t h a t t h e r e has been a b r e a c h of Art ic le 6 § 1 
of t he C o n v e n t i o n ; 

2. Holds by e leven votes to six t h a t t he r e s p o n d e n t S t a t e is to pay t h e 
app l i can t , w i th in t h r e e m o n t h s , 5,000,000 (five mil l ion) I t a l i an lire for 
non-pecun ia ry d a m a g e ; 

3 . Holds by fifteen votes t o two t h a t t h e r e s p o n d e n t S t a t e is to pay t h e 
app l i can t , wi th in t h r e e m o n t h s , 10,000,000 ( t en mil l ion) I t a l i an lire for 
costs a n d expenses ; 

4. Holds u n a n i m o u s l y t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 2 .5% shall 
be payable on those s u m s from the expiry of the a b o v e - m e n t i o n e d t h r e e 
m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i can t ' s c la im for j u s t 
sa t is fact ion. 

Done in Engl i sh and in F r e n c h , a n d de l ivered at a publ ic h e a r i n g in t he 
H u m a n R i g h t s Bui ld ing , S t r a s b o u r g , on 2 8 J u l y 1999. 

For the President 

A n d r ä s B A K A 
J u d g e 

Pau l MAHONF.Y 
D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t h e C o n v e n t i o n and Rule 74 § 2 of 
t he Ru les of C o u r t , the following d i s s e n t i n g opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) pa r t l y d i s s en t i ng opin ion of M r s Greve ; 
(b) p a r t l y d i s s en t i ng opin ion of Mr T ü r m e n ; 
(c) d i s s en t i ng opin ion of M r F e r r a r i Bravo; 
(d) d i s s en t i ng opin ion of M r Cos ta . 

A.B.B. 
P.J.M. 
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P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E G R E V E 

I voted wi th t h e major i ty of my col leagues on all po in t s excep t t he 
q u e s t i o n of j u s t sa t is fact ion. 

Accord ing to t he C o u r t ' s e s tab l i shed case-law, t he word "v ic t im" in t he 
con t ex t of Ar t ic le 34 ( fo rmer Art ic le 25) d e n o t e s t he pe r son d i rec t ly 
affected by t h e act or omiss ion in issue, t he ex is tence of a viola t ion of t he 
C o n v e n t i o n be ing conceivable even in t he absence of p re jud ice ; pre judice 
is r e l evan t only in t he con tex t of Ar t ic le 41 ( former Art ic le 50) . C o n s e 
quen t ly , a decis ion or m e a s u r e favourab le to t h e app l i can t is not in p r in 
ciple sufficient to depr ive h im of his s t a t u s as a "v ic t im" un less t he 
na t iona l a u t h o r i t i e s have acknowledged , e i t he r express ly or in s u b s t a n c e , 
a n d t h e n afforded r ed res s for, the b reach of the Conven t i on (see, a m o n g 
m a n y o t h e r a u t h o r i t i e s , the A m u u r v. F r a n c e j u d g m e n t of 25 J u n e 1996, 
Reports oj Judgments and Decisions 1996TII, p . 846, § 36; the Liidi v. Switzer
land j u d g m e n t of 15 J u n e 1992, Ser ies A no. 238, p. 18, § 34; a n d the Eckle 
v. G e r m a n y j u d g m e n t of 15 J u l y 1982, Ser ies A no. 5 1 , p. 30, § 66) . 

In the p r e s e n t case t he app l i can t , who is in b r e a c h of the t e r m s of his 
lease , c a n n o t legally be r e q u i r e d to vaca te t he flat a l t h o u g h his l and lady 
has t r i ed to achieve th is in legal p roceed ings l as t ing from 5 M a r c h 1984 to 
13 May 1997, t h a t is for m o r e t h a n t h i r t e e n years a n d two m o n t h s . 
T h r o u g h o u t the whole of th is per iod the appl ican t has benef i t ed from the 
"sh ie ld" or r e sp i t e afforded to h im by the l eng thy l i t igat ion, which has 
e n a b l e d h i m to r e m a i n a t e n a n t a n d s tay in t he flat r e g a r d l e s s of his b e i n g 
in defau l t . 

Ar t ic le 41 of t he Conven t i on provides t h a t the C o u r t shal l , if necessary , 
afford j u s t sa t i s fac t ion to " t h e in jured pa r ty" . U n d e r t he p a r t i c u l a r cir
c u m s t a n c e s of t he case I do not find t h a t the app l i can t qual i f ies as an 
" in jured p a r t y " a n d t hus for an a w a r d of j u s t sa t is fact ion. 

As an obiter dictum I no te t h a t t he C o u r t ' s case- law re fe r red to above 
p r imar i ly conce rns c r imina l cases , a n d cases p e r t a i n i n g to t he use of 
res t r ic t ive m e a s u r e s a n d official p e r m i t s . C o n s i d e r i n g the r a t i ona l e 
b e h i n d Ar t ic le 34, I leave o p e n t h e q u e s t i o n as to w h e t h e r it is wise a n d 
r a t iona l to allow for such a b road i n t e r p r e t a t i o n of t he word "v ic t im" in 
cases such as t he p r e s e n t one . 
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P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E T U R M E N 

I a m in a g r e e m e n t wi th t he major i ty of t he C o u r t t h a t t h e r e has been a 
violat ion of Art ic le 6 § 1 of t he C o n v e n t i o n in t he p r e s e n t case . 

Howeve r , I c a n n o t a g r e e wi th p a r a g r a p h 23 of t he j u d g m e n t w h e r e t h e 
C o u r t s t a t e s t h a t t he n u m e r o u s viola t ions of Ar t ic le 6 § 1 by I taly con
s t i tu t e a prac t ice t h a t is i ncompa t ib l e wi th t he C o n v e n t i o n . 

It is e s t ab l i shed in t he case- law of t he C o u r t t h a t t h e concept of 
a d m i n i s t r a t i v e p rac t i ce e m b o d i e s two c r i t e r i a : 

(1) an a c c u m u l a t i o n of ident ica l or ana logous b r e a c h e s , which a r e 
sufficiently n u m e r o u s a n d i n t e r c o n n e c t e d to a m o u n t not mere ly to iso
la ted inc iden t s or excep t ions but to a p a t t e r n or sys tem; 

(2) official t o l e rance . 
T h e C o m m i s s i o n in t h e " G r e e k C a s e " (Yearbook 12) desc r ibed t h e 

second c r i t e r ion as "... t hey a r e t o l e r a t e d in t he sense tha t the super io r s of 
those i m m e d i a t e l y respons ib le , t h o u g h cogn i san t of such ac t s , t ake no 
act ion to p u n i s h t h e m or to p reven t t he i r r epe t i t i on 

In t he p r e s e n t case the C o u r t , w h e n dec id ing w h e t h e r a prac t ice exis ted 
in t he I t a l i an length-of -proceedings cases , re l ied solely on the first cri
t e r ion , i.e. an a c c u m u l a t i o n of ident ica l b r e a c h e s , bu t failed to a d d r e s s t he 
second c r i t e r ion , i.e. official t o l e r a n c e . 

In my view, t he C o u r t should not have dec ided t h a t t h e r e is an a d m i n 
is t ra t ive p rac t i ce w i thou t e x a m i n i n g w h e t h e r the h ighe r a u t h o r i t i e s of the 
S t a t e , t h o u g h aware of t he ex i s t ence of the b r e a c h e s , refuse to t ake act ion 
to p r even t t he i r r epe t i t i on . 

H a d the C o u r t e x a m i n e d w h e t h e r t he r e q u i r e m e n t s of t he second cri
t e r ion w e r e m e t in t h e p r e s e n t case , it wou ld have found ou t t h a t t h e r e is 
a n ongo ing d ia logue b e t w e e n the C o m m i t t e e of M i n i s t e r s of t he Counci l 
of E u r o p e and the I t a l i an g o v e r n m e n t , in t he course of which the govern
m e n t has provided de t a i l ed in fo rma t ion on the m e a s u r e s t h a t a r e be ing 
t a k e n , a n d will be t a k e n in t he fu tu re , in o r d e r to solve t he p rob l em of the 
excessive l e n g t h of p roceed ings . 

In this connec t ion , it is n o t e w o r t h y t h a t in its r e so lu t ion a d o p t e d on 
15 J u l y 1999, the C o m m i t t e e of M i n i s t e r s we lcomes " t h e cons iderab le 
increase in t he efficiency of t he [ I ta l ian] cour t s in t e r m s of cases 
resolved ..." a n d dec ides " t o r e s u m e , in o n e yea r a t t h e l a tes t , t h e e x a m 
inat ion of t he ques t i on w h e t h e r the a n n o u n c e d m e a s u r e s will effectively 
p reven t n e w viola t ions of t he C o n v e n t i o n 

T h e C o u r t too m i g h t have chosen to wai t for a yea r to see if the s teps 
t a k e n by the I t a l i an g o v e r n m e n t bore posi t ive r e su l t s . However , the C o u r t 
depr ived i tself of th is op t ion as it did not dea l wi th t he ques t i on of official 
t o l e r ance a n d the a t t i t u d e of t he I t a l i an g o v e r n m e n t . 
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(Translation) 

In 1984 p roceed ings were i n s t i t u t ed aga ins t t he app l i can t , w h o lives in 
T e r r a c i n a , by the owner of a flat he was r e n t i n g . 

M a k i n g its way t h r o u g h var ious different levels of cour t ( inc luding two 
hea r ings in the C o u r t of C a s s a t i o n ) , t he case d r a g g e d on unt i l t he end of 
1997, w h e n it lapsed a u t o m a t i c a l l y as n e i t h e r pa r ty had r e s u m e d the pro
ceed ings . 

M r Di M a u r o did u n d o u b t e d l y c o n t r i b u t e to de lay ing the p roceed ings 
(which were flawed only in tha t t hey were excessively g e n e r o u s ) as , in 
I taly, C o u r t of C a s s a t i o n j u d g m e n t s r e m i t t i n g a case to a different division 
of t he cour t of appea l can resu l t in tha t case l a s t ing indefini tely. 

T h e fact r e m a i n s t h a t M r Di M a u r o ga ined from those f e a t u r e s of 
I t a l i an civil p roceed ings by s t ay ing in a flat well beyond the expi ry of t h e 
lease . 

In t h e c i r c u m s t a n c e s , I c a n n o t vote for a dec is ion which finds t h a t t h e r e 
has b e e n a viola t ion of Art ic le 6 § 1 on g r o u n d s of t he excessive l eng th of 
the p roceed ings . 

R e a c h i n g such a decis ion is t a n t a m o u n t to r e w a r d i n g s o m e o n e who has 
a s t u t e l y p ro longed legal p roceed ings , w h e r e a s t h e p r o p e r o u t c o m e -
d e p e n d i n g on the c i r c u m s t a n c e s - migh t be to find aga ins t t h e m . 

As to t he res t , I sha re the opin ion exp res sed by J u d g e Cos ta . 
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(Translation) 

I did not vote wi th the major i ty , which found t h a t t h e r e had been a 
violat ion of Art ic le 6 § 1 of t h e C o n v e n t i o n on accoun t of t h e l eng th of t he 
p roceed ings . I do of course ag ree t h a t jud ic ia l a u t h o r i t i e s should be 
r e q u i r e d to give the i r j u d g m e n t s wi th in a r ea sonab l e t i m e ; moreover , I 
voted - as did all my fellow j u d g e s - for t he finding of a violat ion in the 
Bot tazz i , A.P. a n d F e r r a r i cases , which w e r e dea l t w i th on t h e s a m e day as 
t h e i n s t a n t case by the s a m e bench . 

However , I have r e a c h e d the oppos i te conclusion in the Di M a u r o case 
on accoun t of its special c i r c u m s t a n c e s . 

T h e first issue is w h e t h e r the app l i can t was i n d e e d a "v ic t im" for the 
pu rposes of Art ic le 34 of t he C o n v e n t i o n . After all, before t he jud ic ia l 
p roceed ings s t a r t e d he had been r e n t i n g and occupying t h e flat in q u e s 
t ion; he was still do ing so w h e n those p roceed ings a u t o m a t i c a l l y lapsed; 
and he had done so t h r o u g h o u t . If anyone could c la im to be a v ic t im, it was 
his landlady , who , a l leg ing t h a t M r Di M a u r o kept pay ing his r en t l a te , had 
t r i ed in va in t o have h i m evic ted , e i t h e r in o r d e r to t ake possession of t he 
flat herse l f or to find a more re l iable t e n a n t . It would a p p e a r from the 
C o u r t ' s case-law, however , t h a t an app l i can t ' s a l l ega t ions a r e to be 
a s s u m e d to be founded, so t h a t a decis ion as to w h e t h e r or not he is a vic
t im m u s t be m a d e on the basis of his posi t ion before as opposed to af ter 
the p roceed ings . Ar t ic le 6 does provide : "... everyone is en t i t l ed to ... a 
h e a r i n g ..." wi thou t r e q u i r i n g t he i r case to be successful or even a r g u a b l e . 
It m a y p e r h a p s be necessa ry one day to cons ider in g r e a t e r d e p t h the 
concept of vict im or tha t of a b u s e of r igh t or abuse of p rocess , bu t th is case 
is no t , in m y opin ion , t he a p p r o p r i a t e forum. 

However , t h e r e a r e two se ts of r ea sons why I do not a g r e e t h a t 
M r Di M a u r o ' s case was not h e a r d wi th in a r ea sonab le t i m e . 

T h e first is one of m e t h o d . T h e n u m b e r of levels of cour t should , in my 
view, be t a k e n in to account in j u d g i n g the l eng th of t he p roceed ings . I 
advoca t e a n ana ly t ica l a p p r o a c h , r a t h e r t h a n m e r e l y hav ing r e g a r d to t he 
to ta l l eng th of the per iod in ques t ion . In t e r m s of its total l eng th , it was 
clearly excessive: t h i r t e e n years a n d a l m o s t ten m o n t h s for an a p p a r e n t l y 
s imple d i s p u t e , and t h e r e is some doub t as to w h e t h e r it has real ly been 
disposed of! If, on t he o t h e r h a n d , r e g a r d is had to t h e l e n g t h of each set 
of p roceed ings , t h a t is, t he a m o u n t of t i m e which e lapsed be tween 
r e fe r r ing the case to each cour t a n d t h a t cour t ' s j u d g m e n t be ing m a d e 
publ ic , t he p roceed ings in fact l a s ted a p p r o x i m a t e l y n ine yea r s a n d one 
m o n t h in six different cour t s , t h a t is, a n a v e r a g e of one a n d a ha l f years 
p e r cou r t , wh ich in i tself is no t excessive even if in a n idea l legal sys tem 
one could do b e t t e r . 
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Secondly, the C o u r t ' s case- law t akes accoun t , not only of the complex i ty 
of t he case , bu t also of w h a t is at s t ake in the p roceed ings for t he app l ican t 
a n d of t he conduc t of t h e p a r t i e s (pa r t i cu la r ly t he app l i can t ) and of 
t h e na t i ona l a u t h o r i t i e s . H e r e , p a r t i c u l a r exped i t ion was not r e q u i r e d 
for M r Di M a u r o ' s sake since, on the con t r a ry , he ga ined from 
t h e m a i n t e n a n c e of t he s t a t u s q u o as a resul t of t h e p roceed ings . T h e 
p a r t i e s t hemse lves were largely respons ib le for t he s lowness of t h e p ro 
ceed ings , bo th because on several occasions they de layed in us ing the 
r e m e d i e s avai lable to t h e m and because they were e x t r e m e l y l i t igious. In 
p a r t i c u l a r , t h e de lay in us ing legal r e m e d i e s exp la ins why the per iod 
a t t r i b u t a b l e to t he cour t s was not near ly fou r t een yea r s , bu t only - so to 
speak - n ine yea r s . 

A reasonab le object ion to t h a t a r g u m e n t is t h a t a jud ic ia l sys tem which 
allows a d i spu te to go before six di f ferent cour t s is in i tself s t ruc tu ra l l y 
i ncompa t ib l e wi th t he r e q u i r e m e n t s of Art ic le 6. I a m swayed, but not 
en t i re ly convinced, by t h a t object ion. T h e r e a r e t h r e e levels of cour t in 
m a n y E u r o p e a n c o u n t r i e s , namely , first i n s t ance , a p p e a l a n d a p p e a l on 
po in t s of law to a h ighe r cour t ( cassa t ion) . W h e r e a cour t of cassa t ion 
q u a s h e s a j u d g m e n t , it genera l ly r e m i t s it to a cour t of appea l . T h a t was 
w h a t h a p p e n e d he r e and the app l i can t , in t u r n , lodged an appea l on poin ts 
of law wi th t he I t a l i an C o u r t of Cas sa t i on . T h i s exp la ins why t h e r e were 
five se ts of p roceed ings (plus t he first set , which the l and lady could - and 
p robab ly should - have d i spensed wi th , since she b r o u g h t the case before 
t he R o m e m a g i s t r a t e ' s cour t , which t h e n re fe r red t he p a r t i e s to t h e R o m e 
Dis t r ic t C o u r t ) . T h e C o u r t acknowledges , moreove r , t h a t a n a p p e a l on 
po in t s of law to t he C o u r t of C a s s a t i o n is a d o m e s t i c r e m e d y which m u s t , 
in theory , be a t t e m p t e d (see t h e R e m l i v. F r a n c e j u d g m e n t of 23 Apri l 
1996, Reports of Judgments and Decisions 1996-11, p . 559) . T h a t r e m e d y often 
c o n t r i b u t e s to e n s u r i n g compl i ance wi th t he r e q u i r e m e n t of a fair t r ia l , 
which is no less i m p o r t a n t t h a n the " r ea sonab l e t i m e " r e q u i r e m e n t . 

In s u m , a n d i r respec t ive of t he flaws in t he I t a l i an civil cour t sys tem, 
which - it is to be hoped - t he na t iona l a u t h o r i t i e s will soon r e m e d y , not all 
cases wi th in t h a t sys tem a re a u t o m a t i c a l l y dea l t wi th in an u n r e a s o n a b l e 
t i m e ; t h e r e is not a n i r r e b u t t a b l e p r e s u m p t i o n t h a t t h e S t a t e is gui l ty of 
wrongful delays and , in t he p r e s e n t case , I find t h a t p r e s u m p t i o n to have 
b e e n r e b u t t e d . 
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A N N E X 

OPINION OF THE EUROPEAN COMMISSION 
OF HUMAN RIGHTS1 

(as exp re s sed in the C o m m i s s i o n ' s r epor t " of 20 May 1998) 

[ T h e C o m m i s s i o n w a s c o m p o s e d a s fo l lows : 

M r N. BRATZA, Acting President 

of the First Chamber, 

M r E. B u s u r n i . , 

M r A . W E I T Z E L , 

M r C . L . R O Z A K I S , 

M r s J . LlDDY, 
M r L. L O U C A I D E S , 

M r B. M A R X K R , 

M r B. C O N F O R T I , 

M r I . BEKF.S , 

M r G . R E S S , 

M r A . P E R E N I C , 

M r C . BlRSAN, 
M r K . H E R N D I , 

M r M . V I L A A M I G 6 , 

M r s M . H I O N , 

M r R . NicouM, 
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1. T r a n s l a t i o n ; o r i g i n a l F r e n c h . 

2. T h e o p i n i o n c o n t a i n s s o m e r e f e r e n c e s t o p r e v i o u s p a r a g r a p h s of t h e C o m m i s s i o n ' s r e p o r t . 

T h e full t e x t of t h e r e p o r t m a y b e o b t a i n e d f r o m t h e R e g i s t r y of t h e C o u r t . 
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A. C o m p l a i n t d e c l a r e d a d m i s s i b l e 

13. T h e C o m m i s s i o n has dec l a r ed admiss ib le t h e app l i can t ' s com
pla in t t h a t his case was not h e a r d wi th in a r e a s o n a b l e t i m e . 

B. P o i n t at i s s u e 

14. T h e only point at issue is w h e t h e r t he l eng th of t h e p roceed ings 
c o m p l a i n e d of exceeded the " r ea sonab l e t i m e " r e f e r r ed to in Art ic le 6 § 1 
of the Conven t i on . 

C. As r e g a r d s A r t i c l e 6 § 1 o f the C o n v e n t i o n 

15. T h e re levan t p a r t of Art ic le 6 § 1 of t h e C o n v e n t i o n provides as 
follows: 

" In t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s o r of a n y c r i m i n a l c h a r g e 
a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a] ... 
t r i b u n a l . . ." 

16. T h e purpose of t h e p roceed ings was to t e r m i n a t e a lease , because 
of delays in p a y m e n t of t he r en t , a n d to evict t he app l i can t . 

17. T h e p roceed ings in ques t ion , which began on 5 M a r c h 1984 and 
e n d e d wi th a j u d g m e n t of t he C o u r t of C a s s a t i o n on 13 May 1997 r e m i t 
t ing t h e case to a different division of the R o m e C o u r t of Appea l , l as ted 
j u s t over t h i r t e e n yea r s a n d two m o n t h s . By 5 F e b r u a r y 1998 the pa r t i e s 
had not yet r e s u m e d the p roceed ings before t he C o u r t of Appea l . 

18. T h e C o m m i s s i o n recal ls t h a t t he r e a s o n a b l e n e s s of the l eng th of 
t he p roceed ings m u s t be assessed in t h e light of t h e p a r t i c u l a r c i r cum
s tances of t he case a n d wi th the he lp of t h e following c r i t e r i a : t h e com
plexi ty of t he case , t he conduc t of t he app l i can t a n d t h e conduc t of the 
a u t h o r i t i e s d e a l i n g wi th the case (see Eur . C o u r t H R , Vern i l lo v. F r a n c e 
j u d g m e n t of 20 F e b r u a r y 1991, Ser ies A no. 198, pp . 12-13, § 30). 

19. Accord ing to t h e r e s p o n d e n t G o v e r n m e n t , t he l eng th of t he per iod 
in ques t i on is r e a s o n a b l e , given t h a t , a f te r t h e m a g i s t r a t e had d i smissed 
the appl ica t ion to evict, t h e case was dea l t with by five different cou r t s . 

20. T h e appl ican t con tes t s t ha t a r g u m e n t . H e m a i n t a i n s t h a t t he pro
ceedings were not complex a n d t h a t t he l eng th t h e r e o f was u n r e a s o n a b l e . 

2 1. H a v i n g r e g a r d to the conduc t of t he pa r t i e s , t he C o m m i s s i o n no tes 
t h a t M r s V. wa i t ed a p p r o x i m a t e l y two m o n t h s before r e s u m i n g the pro
ceedings before the R o m e Dis t r ic t C o u r t , j u s t over two m o n t h s before 
appea l i ng , t h r e e m o n t h s before a p p e a l i n g on poin ts of law and over e leven 
m o n t h s before r e s u m i n g the p roceed ings before t he C o u r t of Appea l . T h e 
app l i can t , for his p a r t , wa i t ed m o r e t h a n five m o n t h s before a p p e a l i n g on 
po in t s of law. A to ta l de lay of j u s t over two years is t he r e fo r e a t t r i b u t a b l e 
to t he pa r t i e s . 
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As r e g a r d s t he conduc t of t he jud ic ia l a u t h o r i t i e s , t he C o m m i s s i o n 
no t e s t h a t t he in te rva l s b e t w e e n the submiss ion of p lead ings and the 
h e a r i n g s before the R o m e Dis t r ic t C o u r t a n d the C o u r t of Appea l to which 
the case was r e m i t t e d were of one yea r a n d j u s t over t h r e e m o n t h s and 
m o r e t h a n one yea r a n d t h r e e m o n t h s respect ively . T h e h e a r i n g s before 
t he C o u r t of C a s s a t i o n were held j u s t over t h r e e y ea r s a n d five m o n t h s 
af ter t he first appea l a n d j u s t over t en m o n t h s af ter t h e second appea l . 
T h e na t iona l a u t h o r i t i e s m u s t t he re fo re be held l iable for a to ta l delay of 
six yea r s a n d t en m o n t h s . T h e C o m m i s s i o n cons iders t h a t no convincing-
e x p l a n a t i o n for t he se delays have b e e n advanced by the r e s p o n d e n t Gov
e r n m e n t . 

T h e C o m m i s s i o n reaff i rms tha t it is for C o n t r a c t i n g S t a t e s to o rgan i se 
t he i r legal sys t ems in such a way t h a t the i r cour t s can g u a r a n t e e t he r ight 
of everyone to ob t a in a final decis ion on d i s p u t e s r e l a t i n g to civil r ights 
and obl iga t ions wi th in a r ea sonab le t i m e (see Eu r . C o u r t H R , V o c a t u r o v. 
I t a l y j u d g m e n t of 24 M a y 1991, Ser ies A no. 206-C, p . 32, § 17). 

22. In the light of the c r i t e r i a e s t ab l i shed by case- law and having 
r e g a r d to the c i r c u m s t a n c e s of t he p r e s e n t case , t he C o m m i s s i o n con
s iders t h a t the l eng th of the p roceed ings is excessive a n d fails to m e e t the 
" r e a s o n a b l e t i m e " r e q u i r e m e n t . 

Conclusion 

23 . T h e C o m m i s s i o n conc ludes , by t en votes to six, t h a t t h e r e has been 
a violat ion of Ar t ic le 6 § 1 of t he C o n v e n t i o n . 

M.F. B U Q U I C C H I O 

Sec re t a ry 
to t he Firs t C h a m b e r 

N. B R A T Z A 

Ac t ing P re s iden t 
of t he Firs t C h a m b e r 
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D I S S E N T I N G O P I N I O N O F M r H E R N D L , 
M r M A R X E R , M r C O N F O R T I , M r B I R S A N , 

M r V I L A A M I G O A N D M r N I C O L I N I 

(Translation) 

W e r e g r e t t h a t we c a n n o t sha re t he major i ty ' s opin ion t h a t t h e r e has 
been a violat ion of Art ic le 6 owing to t he l eng th of t he p roceed ings . 

T h e major i ty recal l , r ight ly , (see p a r a g r a p h 18 of t he r epo r t ) t h a t t he 
r e a s o n a b l e n e s s of the l e n g t h of the p roceed ings m u s t be assessed in t he 
light of t he pa r t i cu l a r c i r c u m s t a n c e s of t he case wi th t h e he lp of t he 
following cr i te r ia : the complex i ty of t h e case , t he conduc t of t he appl ican t 
a n d t h e conduc t of t he a u t h o r i t i e s d e a l i n g wi th t h e case (see Eur . C o u r t H R , 
Vern i l lo v. F r a n c e j u d g m e n t of 20 F e b r u a r y 1991, Ser ies A no. 198, pp. 12-13, 
§ 30) . N e v e r t h e l e s s , it should be a d d e d " t h a t only delays a t t r i b u t a b l e to t he 
S t a t e m a y just i fy the f inding of a fai lure to comply wi th t he ' r ea sonab le 
t i m e ' r e q u i r e m e n t " (see , a m o n g o t h e r a u t h o r i t i e s , Eur . C o u r t H R , H . v. 
F r a n c e j u d g m e n t of 24 O c t o b e r 1989, Ser ies A no. 162-A, pp . 21-22, § 55) . 

As r e g a r d s the conduc t of the judicial a u t h o r i t i e s , t he r epo r t (pa ra 
g r a p h 21) no tes t h a t a to ta l de lay of six yea r s and t en m o n t h s m u s t be 
a t t r i b u t e d to the n a t i o n a l a u t h o r i t i e s . However , a to ta l de lay of more t h a n 
two yea r s is a t t r i b u t a b l e to t he p a r t i e s t hemse lves . 

W e no te , however , t h a t , in th is case , which was dea l t wi th by six differ
en t cour t s in succession, the t i m e ac tua l ly devo ted to e x a m i n i n g the case 
was j u s t over four m o n t h s a t first i n s t ance , m o r e t h a n two years at second 
in s t ance , a p p r o x i m a t e l y t en m o n t h s at th i rd ins t ance , j u s t over four yea r s 
a n d two m o n t h s before t he C o u r t of C a s s a t i o n , more t h a n two yea r s and 
five m o n t h s at fifth in s t ance a n d j u s t over one y e a r and two m o n t h s before 
t he C o u r t of Cas sa t i on . 

In t he l ight of the case- law of the C o u r t and the C o m m i s s i o n and of t he 
c i r c u m s t a n c e s of the case , pa r t i cu la r ly t he fact t h a t it had to be dea l t wi th 
by no less t h a n six d i f ferent cou r t s , we cons ide r t h a t , however excessive 
t he to ta l l eng th of t he p roceed ings m a y a p p e a r a t first s ight , it did no t 
exceed the " r ea sonab l e t i m e " r e fe r r ed to in Art ic le 6 of the Conven t i on . 
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S O M M A I R E ' 

Durée d'une procédure civile 

Article 6 § 1 

Délai raisonnable - Durée d'une procédure civile relative à une expulsion - Pratique contraire à 
la Convention 

* 
Ht * 

En mars 1984, la propriétaire d'un appartement loué par le requérant assigna ce 
dernier devant le juge d'instance afin d'obtenir la libération de l 'appartement. Sa 
demande fut rejetée, mais en septembre 1984 elle reprit la procédure devant le 
tribunal, qui rejeta sa demande en octobre 1986. L'appel qu'elle avait interjeté 
devant la cour d'appel ayant été rejeté par un arrêt dont le texte fut déposé au 
greffe en octobre 1987, la propriétaire se pourvut en cassation en janvier 1988. Par 
un arrêt de juin 1991, dont le texte fut déposé au greffe en mars 1992, la Cour de 
cassation cassa l 'arrêt de la cour d'appel. En mars 1993, la propriétaire reprit la 
procédure devant la cour d'appel, qui résilia le contrat de location par un arrêt 
de juillet 1995 dont le texte fut déposé au greffe en septembre 1995. Le requérant 
se pourvut en cassation. Par un arrêt de janvier 1997, déposé au greffe en mai 1997, 
la Cour de cassation cassa l 'arrêt de la cour d'appel. Les parties ne l'ayant pas 
reprise, la procédure s'est éteinte en décembre 1997. 

Article 6 § 1 : la période à prendre en considération a débuté en mars 1984 pour 
s'achever en décembre 1997. Elle est donc de près de treize ans et dix mois. 
Depuis juin 1987, la Cour a prononcé 65 arrêts constatant des violations de cette 
disposition dans des procédures civiles s'étant prolongées au-delà d'un « délai rai
sonnable », et plus de 1 400 rapports de la Commission ont abouti à des constats, 
par le Comité des Ministres, de violations similaires. La répétition des violations 
montre qu'il y a là accumulation de manquements de nature identique et assez 
nombreux pour refléter une situation qui perdure, à laquelle il n'a pas encore été 
porté remède et pour laquelle il n'existe pas de recours interne. Cette accumula
tion de manquements est constitutive d'une pratique incompatible avec la Con
vention. Dans ces conditions, la durée de la procédure litigieuse est excessive. 
Conclusion : violation (quinze voix contre deux). 

Article 41 : la Cour considère que le requérant a dû subir un certain dommage 
moral pour lequel elle lui alloue une certaine somme. Elle en fait de même pour les 
frais et dépens. 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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Jurisprudence citée par la Cour 

Capuano c. Italie, arrêt du 25 juin 1987, série A n° 119 
Salesi c. Italie, arrêt du 26 février 1993, série A n" 257-E 
Katte Klitsche de la Grange c. Italie, arrêt du 27 octobre 1994, série A n" 293-B 
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En l 'a f fa ire D i M a u r o c. I ta l i e , 
L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , c o n s t i t u é e , conformé

m e n t à l 'ar t ic le 27 d e la C o n v e n t i o n de sauvega rde des Dro i t s de l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s (« la Conven t i on »), tel le q u ' a m e n d é e pa r 

le Pro tocole n° 1 1 1 , et aux c lauses p e r t i n e n t e s de son r è g l e m e n t 2 , en une 

G r a n d e C h a m b r e c o m p o s é e des j u g e s dont le n o m suit : 

M M E E. P A L M , presidente, 

M M . A . P A S T O R R I D R U E J O , 

L . F E R R A R I B R A V O , 

G. B O N E L L O , 

R . T Ü R M E N , 

J . - P . C O S T A , 

M " ' F . T U L K E N S , 

V . S T R Ä Z N I C K Ä , 

M M . P . L O R E N Z E N , 

W . F U H R M A N N , 

M . F I S C H B A C H , 

V . B U T K E V Y C H , 

J . C A S A D E V A L L , 

M'™' H . S . G R E V E , 

M M . A . B . B A K A , 

R . M A R U S T E , 

M ™ S . B O T O U C H A R O V A , 

a insi que de M . P .J . M A H O N E Y , greffier adjoint, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 27 j anv ie r , et les 3 et 

2 4 j u i n 1999, 

R e n d l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té défé rée à la Cour , tel le q u ' é t a b l i e en v e r t u de l 'an

cien a r t ic le 19 de la C o n v e n t i o n 3 , p a r le g o u v e r n e m e n t i t a l ien (« le Gou

v e r n e m e n t ») le 3 s e p t e m b r e 1998, d a n s le dé la i de t rois mois qu 'ou

v r a i e n t les anc iens a r t i c les 32 § 1 e t 47 de la C o n v e n t i o n . A son or ig ine se 

t rouve u n e r e q u ê t e (n° 34256/96) d i r igée con t r e la R é p u b l i q u e i t a l i enne 

et don t un re s so r t i s san t de cet E t a t , M. Sebas t i an o Di M a u r o , avai t saisi 

la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») 

le 30 j a n v i e r 1996 en ve r tu de l ' anc ien a r t ic le 25. 

Notes du greffe 

1-2. E n t r é e n v i g u e u r le l ' : r n o v e m b r e 1998 . 

3 . D e p u i s l ' e n t r é e e n v i g u e u r d u P r o t o c o l e n" 11 , q u i a a m e n d é c e t t e d i s p o s i t i o n , la C o u r 

f o n c t i o n n e de m a n i è r e p e r m a n e n t e . 
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La r e q u ê t e du G o u v e r n e m e n t renvoie aux anc iens a r t ic les 44 et 48 tels 

q u e modifiés p a r le Protocole n" 9' q u e l ' I tal ie avai t ra t i f ié , ainsi q u ' à la 

déc l a r a t i on i t a l i enne r econna i s san t la j u r id i c t ion obl iga to i re de la C o u r 

(anc ien a r t ic le 46) . Elle a pour objet d ' ob t en i r une décis ion sur le point de 

savoir si les faits de la cause révè len t u n m a n q u e m e n t de l 'E ta t d é f e n d e u r 

aux ex igences de l 'ar t ic le 6 § 1 de la Conven t i on . 

2. Le r e q u é r a n t a dés igné son consei l , M e C L . V i r g a r a (ar t ic le 31 d u 

r è g l e m e n t B 2 ) . 

3 . E n sa qua l i t é de p r é s i d e n t de la c h a m b r e i n i t i a l e m e n t cons t i t uée 

(anc ien a r t ic le 43 de la C o n v e n t i o n et a r t ic le 21 du r è g l e m e n t B) p o u r 

conna î t r e n o t a m m e n t des ques t i ons de p r o c é d u r e pouvan t se poser avan t 

l ' en t r ée en v igueur du Protocole n° 11, M. R. B e r n h a r d t , p r é s i d e n t de la 

C o u r à l ' époque , a consu l t é , p a r l ' i n t e r m é d i a i r e du greffier, M . U . L e a n z a , 

agen t du G o u v e r n e m e n t , le conseil du r e q u é r a n t et M . B. Confor t i , dé lé 

gué de la C o m m i s s i o n , au sujet de l ' o rgan isa t ion de la p r o c é d u r e éc r i t e . 

C o n f o r m é m e n t à l ' o rdonnance r e n d u e en c o n s é q u e n c e , le greffier a r eçu 

les m é m o i r e s du r e q u é r a n t et du G o u v e r n e m e n t les 16 et 17 n o v e m b r e 

1998 r e s p e c t i v e m e n t . 

4. A la su i te de l ' en t r ée en v igueu r du Pro tocole n" 11 le 

1" n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 5 dud i t P ro toco le , 

l ' e x a m e n de la p r é s e n t e cause et des affaires Bot tazz i , A.L.M., A.P. e t 

F e r r a r i c. I t a l i e 3 a é t é confié, d a n s l ' i n t é rê t d ' une bonne a d m i n i s t r a t i o n de 

l a jus t i ce , à la m ê m e G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e C h a m b r e 

c o m p r e n a i t de plein dro i t M. Confor t i , j u g e élu au t i t r e de l ' I tal ie (ar

ticles 27 § 2 de la C o n v e n t i o n et 24 § 4 du r è g l e m e n t ) , M. L. W i l d h a b e r , 

p ré s iden t de la C o u r , M"" E. P a l m , v ice -prés iden te de la C o u r , ainsi q u e 

M. J . -P . C o s t a et M. M. F ischbach , v ice -prés iden ts de sect ion (ar t ic les 27 

§ 3 de la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é t é 

dés ignés pour c o m p l é t e r la G r a n d e C h a m b r e : M. A. P a s t o r R id rue jo , 

M. G. Bonel lo , M. J . Makarczyk , M. P. Kûr i s , M. R. T û r m e n , 

M " V. S t r âzn ickâ , M . P. Lo renzen , M. V. Butkevych , M r a r LES. G r e v e , 

M. A.B. Baka , M . R. M a r u s t e et M™ S. B o t o u c h a r o v a (ar t ic les 24 § 3 et 

100 § 4 du r è g l e m e n t ) . U l t é r i e u r e m e n t , M. Confor t i , qu i avai t pa r t i c ipé à 

l ' e x a m e n de l 'affaire pa r la C o m m i s s i o n , s 'est d é p o r t é d e la G r a n d e 

C h a m b r e (ar t ic le 28 du r è g l e m e n t ) . En c o n s é q u e n c e , le G o u v e r n e m e n t a 

dés igné M. L. F e r r a r i Bravo, j u g e élu au t i t re de S a i n t - M a r i n , p o u r s iéger à 

sa place (ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 

Notes du greffe 

1. E n t r é e n v i g u e u r le T ' o c t o b r e 1994, le P r o t o c o l e n" 9 a é t é a b r o g é p a r le P r o t o c o l e n" 11 . 

2 . Le r è g l e m e n t B , e n t r é e n v i g u e u r le 2 o c t o b r e 1994, s 'es t a p p l i q u é j u s q u ' a u 31 o c t o b r e 

1998 à t o u t e s les a f fa i r e s c o n c e r n a n t les E t a t s l iés p a r le P r o t o c o l e n" 9 . 

3 . R e q u ê t e s n1" 3 4 8 8 4 / 9 7 , 3 5 2 8 4 / 9 7 , 3 5 2 6 5 / 9 7 e t 3 3 4 4 0 / 9 6 . 
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5. Le p r é s i d e n t a décidé qu ' i l n 'y avai t pas lieu en l 'espèce d ' inv i te r la 

C o m m i s s i o n à dé s igne r un dé l égué (ar t ic le 99 du r è g l e m e n t ) . 

6. A p r è s avoir consu l t é l ' agen t du G o u v e r n e m e n t et le conseil du 

r e q u é r a n t , la G r a n d e C h a m b r e a déc idé qu ' i l n 'y avai t pas l ieu de t en i r 

u n e a u d i e n c e . 

7. Le 11 j a n v i e r 1999, le greffier a reçu les obse rva t ions complé 

m e n t a i r e s du r e q u é r a n t . 

8. P a r la su i t e , M m c P a l m a r e m p l a c é M. W i l d h a b e r , e m p ê c h é , à la 

p ré s idence de la G r a n d e C h a m b r e et M. W. F u h r m a n n , s u p p l é a n t , l 'a 

r e m p l a c é c o m m e m e m b r e de celle-ci (ar t ic les 10 e t 24 § 5 b) du règle

m e n t ) . M""' F. T u l k e n s et M . J . Casadeva l l , s u p p l é a n t s , ont r e s p e c t i v e m e n t 

r e m p l a c é s M. Kûr i s e t M. Makarczyk , é g a l e m e n t e m p ê c h é s (ar t ic le 24 § 5 b) 

du r è g l e m e n t ) . 

E N F A I T 

LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. N é en 1937, M. Di M a u r o rés ide à T e r r a c i n a ( R o m e ) . 

10. Le 3 m a r s 1984, M m e V., p r o p r i é t a i r e d ' un a p p a r t e m e n t loué par le 

r e q u é r a n t , a s s igna ce d e r n i e r devan t le j u g e d ' i n s t ance de R o m e afin 

d ' ob t en i r la rés i l ia t ion du c o n t r a t de locat ion p o u r r e t a r d s d a n s le pa ie

m e n t des loyers dus et la l i bé ra t ion de l ' a p p a r t e m e n t . 

11. La mise en é t a t c o m m e n ç a le 21 m a r s 1984 et se t e r m i n a , deux 

aud iences plus t a rd , le 27 j u i n 1984. P a r u n e o r d o n n a n c e du 18 ju i l l e t 1984, 

le j u g e d ' i n s t ance re j e t a la d e m a n d e de la p r o p r i é t a i r e re la t ive à la libé

r a t i on de l ' a p p a r t e m e n t et fixa aux pa r t i e s un dé la i de t ro is mois pour 

r e p r e n d r e la p r o c é d u r e d e v a n t le t r i b u n a l de R o m e . 

12. Mmr V. repr i t la p r o c é d u r e le 21 s e p t e m b r e 1984. La mise en é t a t 

c o m m e n ç a le 5 n o v e m b r e 1984 et se t e r m i n a q u a t r e aud iences p lus t a rd , 

don t d e u x re la t ives à la dé s igna t i on d ' un avocat p a r le r e q u é r a n t , le 10 j u i n 

1985 p a r la p r é s e n t a t i o n des conclus ions . L ' aud i ence de p la idoir ies devan t 

la c h a m b r e c o m p é t e n t e se t in t le 22 s e p t e m b r e 1986. Pa r un j u g e m e n t du 

m ê m e j o u r , don t le t e x t e fut déposé au greffe le 9 oc tobre 1986, le t r i buna l 

r e j e t a la d e m a n d e de la p r o p r i é t a i r e . 

13. La p r o p r i é t a i r e i n t e r j e t a appe l le 18 d é c e m b r e 1986 devan t la cour 

d ' appe l de R o m e . La mise en é t a t c o m m e n ç a le 11 février 1987 et se te r 

m i n a à l ' aud ience su ivan te , le 18 m a r s 1987, par la p r é s e n t a t i o n des con

clusions. L ' aud i ence de p la idoi r ies d e v a n t la c h a m b r e c o m p é t e n t e se t in t 

le 23 j u i n 1987. Pa r un a r r ê t du 7 ju i l l e t 1987, do n t le t e x t e fut déposé au 

greffe le 15 oc tobre 1987, la cour r e j e t a l 'appel . 

14. Le 15 j a n v i e r 1988, la p r o p r i é t a i r e se pourvu t en cassa t ion . L 'au

d ience se t in t le 19 ju in 1991. P a r un a r r ê t du m ê m e j o u r , d o n t le t ex t e fut 
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déposé au greffe le 20 m a r s 1992, la cour cassa la décis ion l i t ig ieuse e t 

renvoya l 'affaire devan t u n e a u t r e c h a m b r e de la cour d ' appe l . 

15. Le 12 m a r s 1993, M m c V. r ep r i t la p r o c é d u r e . La mise en é t a t com

m e n ç a le 29 avril 1993 et se t e r m i n a , d e u x a u d i e n c e s plus t a r d , le 24 février 

1994, pa r la p r é s e n t a t i o n des conclus ions . L ' aud i ence de p la idoir ies d e v a n t 

la c h a m b r e c o m p é t e n t e se t in t le 14 j u i n 1995. P a r u n a r r ê t d u 5 ju i l le t 

1995, don t le t ex t e fut déposé au greffe le 7 s e p t e m b r e 1995, la cour rési l ia 

le c o n t r a t de locat ion pour faute du r e q u é r a n t . 

16. Le 29 février 1996, le r e q u é r a n t se pourvu t en cassa t ion . P a r un a r r ê t 

ap rès a u d i e n c e du 7 j a n v i e r 1997, don t le t e x t e fut déposé au greffe le 13 m a i 

1997, la cour cassa l ' a r rê t avec renvoi devan t une a u t r e c h a m b r e de la cour 

d ' appe l en fixant un dé la i de t rois mois pour r e p r e n d r e la p r o c é d u r e . 

D ' a p r è s les in fo rma t ions fournies pa r le conseil du r e q u é r a n t , la p r o c é d u r e 

s 'est é t e i n t e le 27 d é c e m b r e 1997, les p a r t i e s ne l 'ayant pas r ep r i se . 

P R O C É D U R E D E V A N T IA C O M M I S S I O N 

17. M. Di M a u r o a saisi la C o m m i s s i o n le 30 j a n v i e r 1996. Il se plai

gna i t de ce q u e sa cause n ' ava i t pas é t é e n t e n d u e d a n s un déla i ra i 

sonnab le c o m m e le veut l 'ar t icle 6 § 1 de la Conven t i on . 

18. La C o m m i s s i o n ( p r e m i è r e c h a m b r e ) a r e t e n u la r e q u ê t e 

(n°34256/96) le 3 d é c e m b r e 1997. D a n s son r appor t du 20 m a i 1998 (ancien 

a r t ic le 31 de la C o n v e n t i o n ) , elle conclu t , pa r dix voix c o n t r e six, qu ' i l y a eu 

violat ion de l 'ar t icle 6 § 1. Le t e x t e i n t ég ra l de son avis e t de l 'opinion 

d i s s iden te don t il s ' a c c o m p a g n e f igure en a n n e x e au p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

19. Le G o u v e r n e m e n t d e m a n d e à la C o u r de c o n s t a t e r qu ' i l n 'y a pas 

eu violat ion de l 'a r t ic le 6 § 1 de la Conven t i on . 

20. Le conseil du r e q u é r a n t pr ie la C o u r de r e c o n n a î t r e la viola t ion de 

l 'ar t icle 6 § 1 et d ' acco rde r à son cl ient u n e sa t is fact ion é q u i t a b l e . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

2 1 . Le r e q u é r a n t se p r é t e n d v ic t ime d ' une violat ion de l 'a r t ic le 6 § 1 de 

la C o n v e n t i o n , ainsi libellé : 

« T o u t e p e r s o n n e a d r o i t à c e q u e s a c a u s e soi t e n t e n d u e (...) d a n s u n d é l a i r a i 

s o n n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t ob l i 

g a t i o n s d e c a r a c t è r e civil (...) » 
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22. La pé r iode à p r e n d r e en cons idé ra t ion a c o m m e n c é le 5 m a r s 1984, 

avec l ' a ss igna t ion du r e q u é r a n t devan t le j u g e d ' i n s t ance de R o m e , pour 

s 'achever le 27 d é c e m b r e 1997, avec l ' ex t inc t ion de la p r o c é d u r e p o u r 

inact ivi té des p a r t i e s . Elle est donc de p r è s de t re ize ans et dix mois . 

23 . La C o u r relève d ' e m b l é e q u e l 'a r t ic le 6 § 1 de la C o n v e n t i o n oblige 

les E t a t s c o n t r a c t a n t s à o r g a n i s e r leurs j u r id i c t ions de m a n i è r e à leur 

p e r m e t t r e de r é p o n d r e aux ex igences de c e t t e d ispos i t ion ( a r r ê t Salesi 

c. I ta l ie du 26 février 1993, sér ie A n° 257-E, p . 60, § 24) . Elle t i en t à réaf

firmer l ' i m p o r t a n c e qui s ' a t t a che à ce q u e la j u s t i ce ne soit pas admin i s 

t r é e avec des r e t a r d s p r o p r e s à en c o m p r o m e t t r e l 'efficacité et la cré

dibi l i té ( a r r ê t K a t t e Kl i t sche de la G r a n g e c. I ta l ie du 27 oc tobre 1994, 

série A n" 293-B, p. 39, § 61) . Elle r appe l l e , de surcro î t , q u e le C o m i t é des 

Min i s t r e s du Consei l de l 'Eu rope , d a n s sa Réso lu t ion D H (97) 336 du 

11 ju i l l e t 1997 ( D u r é e des p r o c é d u r e s civiles en I t a l i e : m e s u r e s sup

p l é m e n t a i r e s de c a r a c t è r e g é n é r a l ) , a cons idéré q u e « la l e n t e u r excessive 

de la j u s t i ce r e p r é s e n t e un d a n g e r i m p o r t a n t , n o t a m m e n t pour l 'E ta t de 

droi t ». 

La C o u r soul igne ensu i t e avoir déjà r e n d u depu i s le 25 j u i n 1987, d a t e 

de l ' a r rê t C a p u a n o c. I ta l ie (sér ie A n" 119), 65 a r r ê t s c o n s t a t a n t des vio

la t ions de l 'ar t ic le 6 § 1 d a n s des p r o c é d u r e s s ' é t an t p ro longées au-de là du 

« délai r a i sonnab le » d e v a n t les j u r id i c t ions civiles des d i f fé ren tes régions 

i t a l i ennes . P a r e i l l e m e n t , en app l i ca t ion des anc iens a r t i c les 31 et 32 de la 

Conven t ion , plus de 1 400 r a p p o r t s de la C o m m i s s i o n ont abou t i à des 

cons t a t s , p a r le C o m i t é des Min i s t r e s , de viola t ion de l 'a r t ic le 6 p a r l 'I talie 

pour la m ê m e raison. 

La r é p é t i t i o n des violat ions c o n s t a t é e s m o n t r e qu ' i l y a là a c c u m u l a t i o n 

de m a n q u e m e n t s de n a t u r e i d e n t i q u e et assez n o m b r e u x pour ne pas se 

r a m e n e r à des inc iden ts isolés. Ces m a n q u e m e n t s re f l è ten t u n e s i tua t ion 

qu i p e r d u r e , à laquel le il n ' a pas encore é té por té r e m è d e et p o u r laquel le 

les jus t i c i ab les ne d i sposen t d ' a u c u n e voie de recours i n t e r n e . 

C e t t e a c c u m u l a t i o n de m a n q u e m e n t s est, dès lors , cons t i tu t ive d 'une 

p r a t i q u e i ncompa t ib l e avec la C o n v e n t i o n . 

24. La C o u r a e x a m i n é les faits à la l u m i è r e des i n fo rma t ions fournies 

p a r les pa r t i e s et de la p r a t i q u e p réc i t ée . C o m p t e t e n u de sa j u r i s p r u d e n c e 

en la m a t i è r e , la C o u r e s t i m e q u ' e n l 'espèce la d u r é e de la p r o c é d u r e liti

g ieuse est excessive e t ne r é p o n d pas à l 'exigence d u « dé la i r a i sonnab le ». 

P a r t a n t , il y a eu viola t ion de l 'ar t ic le 6 § 1. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

25. Aux t e r m e s de l 'a r t ic le 41 de la Conven t ion , 

« Si la C o u r d é c l a r e qu ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e de la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 
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c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e s a t i s 

f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

26. M. Di M a u r o r é c l a m e 50 000 000 l ires i t a l i ennes ( ITL) p o u r le 

p ré jud ice m o r a l qu ' i l a u r a i t sub i . 

27. Le G o u v e r n e m e n t e s t i m e dépou rvue de f o n d e m e n t la s o m m e 

d e m a n d é e . 

28. La C o u r cons idè re que le r e q u é r a n t a dû subi r un c e r t a i n d o m 

m a g e m o r a l pour lequel elle lui a l loue 5 000 000 ITL . 

B. F r a i s e t d é p e n s 

29. L ' in t é ressé sollicite é g a l e m e n t le r e m b o u r s e m e n t de 25 431 440 I T L 

au t i t r e de ses frais et d é p e n s d e v a n t la C o m m i s s i o n puis la C o u r . 

30. Le G o u v e r n e m e n t cons idè re ces p r é t e n t i o n s excessives. 

3 1 . Selon la j u r i s p r u d e n c e de la Cour , un r e q u é r a n t ne p e u t ob t en i r le 

r e m b o u r s e m e n t de ses frais et d é p e n s que d a n s la m e s u r e où se t r ouven t 

é tabl is leur réa l i t é , leur nécess i té et le c a r a c t è r e r a i sonnab le de leur t aux . 

E n l ' espèce , c o m p t e t e n u des é l é m e n t s en sa possession et des c r i t è res 

s u s m e n t i o n n é s , la C o u r j u g e r a i sonnab le la s o m m e de 10 000 000 I T L et 

l ' accorde au r e q u é r a n t . 

C. I n t é r ê t s m o r a t o i r e s 

32. Selon les i n fo rma t ions don t dispose la C o u r , le t aux d ' i n t é r ê t légal 

appl icable en I ta l ie à la d a t e d ' adop t ion du p r é s e n t a r r ê t é t a i t de 2,5 % 

l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r qu inze voix con t r e d e u x , qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1 

de la Conven t i on ; 

2. Dit, pa r onze voix con t r e six, que l 'E ta t d é f e n d e u r doit ve r se r au 

r e q u é r a n t , d a n s les t rois mois , 5 000 000 (cinq mil l ions) l i res i t a l i ennes 

pour d o m m a g e m o r a l ; 

3. Dit, pa r qu inze voix con t r e d e u x , q u e l 'E ta t d é f e n d e u r doi t ve r se r au 

r e q u é r a n t , d a n s les t rois mois , 10 000 000 (dix mil l ions) l i res p o u r frais 

et d é p e n s ; 
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4 . Dit, à l ' u n a n i m i t é , q u e ces m o n t a n t s s e ron t à m a j o r e r d ' un i n t é r ê t 

s imple de 2,5 % l 'an à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u 

v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion équ i t ab l e pour le sur

plus . 

Fai t en f rançais et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 28 ju i l l e t 1999. 

Pour la présidente 

A n d r â s B A K A 

J u g e 

Pau l M A H O N E Y 

Greff ier adjoint 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé des opin ions s épa rée s sui

van te s : 

- op in ion p a r t i e l l e m e n t d i s s iden te de M " " ' G r è v e ; 

- op in ion p a r t i e l l e m e n t d i s s iden te de M . T ü r m e n ; 

- op in ion d i s s iden te de M . F e r r a r i Bravo ; 

- op in ion d i s s iden te de M . Cos t a . 

A.B.B. 
P . J . M . 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M m r L A J U G E G R E V E 

(Traduction) 

J ' a i voté avec la ma jo r i t é de mes col lègues sur tous les po in t s sauf en ce 

qu i conce rne la sa t i s fac t ion é q u i t a b l e . 

Selon la j u r i s p r u d e n c e c o n s t a n t e de la Cour , pa r « v ic t ime » l 'ar t ic le 34 

(anc ien ar t ic le 25) dés igne la p e r s o n n e d i r e c t e m e n t conce rnée p a r l 'acte ou 

l 'omission l i t ig ieux, l ' exis tence d ' un m a n q u e m e n t aux ex igences de la 

C o n v e n t i o n se concevant m ê m e en l ' absence de pré jud ice ; celui-ci ne j o u e 

un rôle que sur le t e r r a i n de l 'ar t ic le 41 (anc ien a r t ic le 50) . P a r t a n t , u n e 

décis ion ou u n e m e s u r e favorable au r e q u é r a n t ne suffit en p r inc ipe à lui 

r e t i r e r la qua l i t é de « v ic t ime » q u e si les a u t o r i t é s na t i ona l e s on t r e c o n n u , 

exp l i c i t emen t ou en s u b s t a n c e , puis r é p a r é la viola t ion de la C o n v e n t i o n 

(voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t A m u u r c. F r a n c e du 25 j u i n 1996, 

Recueil des arrêts et décisions 1996-III, p. 846, § 36 ; l ' a r rê t Lùdi c. Suisse du 

15 j u i n 1992, sér ie A n" 238, p . 18, § 34 ; et l ' a r rê t Eckle c. A l l e m a g n e du 

15 ju i l l e t 1982, sér ie A n" 5 1 , p . 30, § 66) . 

En l 'espèce, le r e q u é r a n t , qu i ne r e spec te pas les d ispos i t ions de son 

c o n t r a t de bail , ne peu t ê t r e l é g a l e m e n t c o n t r a i n t de l ibé re r l ' a p p a r t e 

m e n t , b i en q u e sa p r o p r i é t a i r e ait engagé à c e t t e fin u n e p r o c é d u r e j u d i 

ciaire qu i a d u r é du 5 m a r s 1984 au 13 m a i 1997, soit plus de t re ize a n s et 

d e u x mois . P e n d a n t t ou t e c e t t e pé r iode , le r e q u é r a n t a bénéficié de la 

« p ro tec t ion » ou du répi t q u e lui offrait ce t t e longue p r o c é d u r e , ce qu i lui 

a p e r m i s de r e s t e r loca ta i re et de c o n t i n u e r à occuper l ' a p p a r t e m e n t , a lors 

m ê m e qu ' i l é ta i t d a n s son tor t . 

Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , la C o u r accorde à la 

« p a r t i e lésée », s'il y a l ieu, u n e sa t is fact ion é q u i t a b l e . D a n s les c i rcons

t ances pa r t i cu l i è r e s de l 'affaire, j ' e s t i m e q u e le r e q u é r a n t n ' a pas dro i t à la 

qual i f ica t ion de « p a r t i e lésée », ni donc à l 'octroi d ' u n e sa t is fact ion équi 

tab le . 

A t i t r e à'obiter dictum,je relève q u e la j u r i s p r u d e n c e p réc i t ée de la C o u r 

a e s s e n t i e l l e m e n t t r a i t à des affaires péna le s et à des affaires c o n c e r n a n t 

l 'u t i l i sa t ion de m e s u r e s res t r ic t ives et d ' a u t o r i s a t i o n s a d m i n i s t r a t i v e s . Eu 

éga rd aux pr inc ipes qu i s o u s - t e n d e n t l ' a r t ic le 34, j e réserve la q u e s t i o n de 

savoir s'il est j ud i c i eux ou r a t i o n n e l d ' a u t o r i s e r u n e i n t e r p r é t a t i o n auss i 

l a rge du t e r m e « v ic t ime » d a n s des affaires te l les q u e celle-ci. 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M . L E J U G E T Ü R M E N 

(Traduction) 

Avec la major i t é de la C o u r , j ' e s t i m e qu ' i l y a eu en l 'espèce viola t ion de 

l 'a r t ic le 6 § 1 de la Conven t i on . 

J e ne puis pa r con t r e souscr i re au c o n t e n u du p a r a g r a p h e 23 de l ' a r rê t , 

où la C o u r déc la re q u e l ' a c c u m u l a t i o n en I ta l ie de viola t ions de l 'ar

ticle 6 § 1 est cons t i tu t ive d ' u n e p r a t i q u e i ncompa t ib l e avec la Conven t ion . 

Il est é tab l i d a n s la j u r i s p r u d e n c e de la C o u r q u e la no t ion de p r a t i q u e 

a d m i n i s t r a t i v e c o m p o r t e d e u x c r i t è r e s : 

1) une a c c u m u l a t i o n de violat ions i d e n t i q u e s ou ana logues , suffi

s a m m e n t n o m b r e u s e s e t i n t e r c o n n e c t é e s pour r e p r é s e n t e r non pas seule

m e n t des inc iden ts ou des excep t ions isolés mais un sys t ème ; 

2) une to l é rance officielle. 

D a n s 1'« Affaire g r e c q u e » ( A n n u a i r e 12), la C o m m i s s i o n s ' exp r ima 

ainsi au sujet du second c r i t è r e : « (...) ces ac tes sont to lé rés en ce sens que 

les s u p é r i e u r s ou les p e r s o n n e s d i r e c t e m e n t r e sponsab les , tou t en sachan t 

qu ' i l s ex i s t en t , n ' e n t r e p r e n n e n t r i en pour les pun i r ou pour p réven i r leur 

r épé t i t i on (...) ». 

E n l ' espèce , la C o u r , pour déc ide r s'il ex is ta i t pare i l le p r a t i q u e d a n s les 

affaires i t a l i ennes de d u r é e de p r o c é d u r e , s 'est fondée s e u l e m e n t sur le 

p r e m i e r c r i t è re ( a c c u m u l a t i o n de violat ions i d e n t i q u e s ) , i gno ran t le 

second ( to lé rance officielle). 

J ' e s t i m e qu 'e l le n ' a u r a i t pas dû déc ide r qu ' i l ex is ta i t u n e p r a t i q u e 

a d m i n i s t r a t i v e sans e x a m i n e r la q u e s t i o n de savoir si les a u t o r i t é s supé

r i eu re s de l 'E ta t , consc ien tes de l ' exis tence des v iola t ions , r e fusa ien t d e 

p r e n d r e des m e s u r e s afin de p réven i r l eu r r épé t i t i on . 

Si la C o u r avai t e x a m i n é la ques t i on de savoir si les ex igences du second 

c r i t è re é t a i e n t r e m p l i e s e n l ' espèce, elle se se ra i t a p e r ç u e qu ' i l existe 

e n t r e le C o m i t é des Min i s t r e s du Conse i l de l 'Europe et le g o u v e r n e m e n t 

i ta l ien un d ia logue , d a n s le c ad re d u q u e l le g o u v e r n e m e n t a fourni des 

in fo rma t ions dé ta i l l ées sur les m e s u r e s qu ' i l est en t r a i n de p r e n d r e ou qui 

s e ron t a d o p t é e s à l 'avenir afin de r é s o u d r e le p r o b l è m e de la d u r é e exces

sive des p r o c é d u r e s . 

A cet égard , il n 'es t pas sans i n t é r ê t de n o t e r q u e , d a n s sa réso lu t ion 

a d o p t é e le 15 ju i l l e t 1999, le C o m i t é des M i n i s t r e s no te avec sat isfact ion 

« l ' a u g m e n t a t i o n cons idé rab le de l 'efficacité des t r i b u n a u x en t e r m e s 

d 'affaires réso lues (...) » et déc ide de « r e p r e n d r e , au p lus t a r d d a n s u n an, 

l ' e x a m e n de la q u e s t i o n de savoir si les m e s u r e s a n n o n c é e s vont effective

m e n t p réven i r de nouvel les violat ions de la C o n v e n t i o n (...) ». 
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D E M . L E J U G E T Ü R M E N 

La C o u r a u r a i t pu , elle aussi , choisir d ' a t t e n d r e un an afin de voir si les 

m e s u r e s pr ises p a r le g o u v e r n e m e n t i ta l ien p o r t a i e n t des frui ts . O r elle 

s 'est pr ivée e l l e -même de c e t t e possibi l i té en n ' e x a m i n a n t pas la q u e s t i o n 

de la t o l é r ance officielle et de l ' a t t i t u d e du g o u v e r n e m e n t i ta l ien . 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E F E R R A R I B R A V O 

Le r e q u é r a n t , r é s i d a n t à T e r r a c i n a , fut ass igné en ju s t i ce en 1984 par la 

p r o p r i é t a i r e d ' un a p p a r t e m e n t qu ' i l avait loué. 

Suivant di f férents d e g r é s de p r o c é d u r e , don t deux d e v a n t la C o u r de 

cassa t ion , la p r o c é d u r e t r a î n a en j u s t i c e j u s q u ' à la fin de 1997, d a t e à 

laque l le elle s 'est é t e i n t e à cause du d é s i s t e m e n t des d e u x p a r t i e s . 

M o n s i e u r Di M a u r o a sans d o u t e c o n t r i b u é à l ' a l l ongemen t de la pro

c é d u r e à laquel le on peu t s e u l e m e n t r e p r o c h e r l 'excès de g é n é r o s i t é , car 

p a r le biais des j u g e m e n t s en cassa t ion avec renvoi à u n e a u t r e c h a m b r e de 

la cour d ' appe l , les affaires en I tal ie peuven t s ' é t e rn i se r . 

Il r e s t e q u a n d m ê m e q u e M. Di M a u r o a profi té de ces c a r a c t é r i s t i q u e s 

de la p r o c é d u r e civile i t a l i enne en r e s t a n t d a n s un a p p a r t e m e n t loué bien 

au-de là de l ' échéance de sa locat ion. 

D a n s ces cond i t ions , j e ne peux pas vo te r p o u r u n e décision qui affirme 

la violat ion de l 'ar t ic le 6 § 1 à cause de la d u r é e excessive de la p r o c é d u r e 

l i t ig ieuse . 

U n e décis ion de ce g e n r e équ ivau t à d o n n e r u n e p r i m e à celui qui 

a s t u c i e u s e m e n t p ro longe la p r o c é d u r e alors q u ' a u c o n t r a i r e c e t t e per 

sonne devra i t ê t r e , le cas é c h é a n t , c o n d a m n é e . 

P o u r le r e s t e , j e p a r t a g e l 'avis e x p r i m é pa r le j u g e C o s t a . 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E C O S T A 

J e n 'a i pas voté avec la ma jo r i t é , qui a conclu à la violat ion de l 'ar t ic le 6 

§ 1 de la Conven t i on q u a n t à la d u r é e de la p r o c é d u r e . Bien e n t e n d u , j e 

suis p a r t i s a n d ' ex iger des a u t o r i t é s j u d i c i a i r e s qu ' e l l e s s t a t u e n t d a n s des 

dé la is r a i sonnab le s ; j ' a i d ' a i l l eurs vo té , c o m m e tous m e s col lègues , d a n s le 

sens de la viola t ion d a n s les affaires Bot tazz i , A.P. et F e r r a r i , qui ont 

d o n n é lieu à des a r r ê t s du m ê m e j o u r de la m ê m e fo rma t ion de j u g e m e n t . 

Ma i s les c i r cons tances pa r t i cu l i è r e s de l 'affaire Di M a u r o m ' o n t condui t 

à u n e conclus ion opposée . 

O n peu t d ' abord se poser la ques t i on de savoir si le r e q u é r a n t é ta i t b ien 

u n e « v ic t ime » au sens de l 'a r t ic le 34 de la Conven t i on . Aprè s tou t , il é ta i t 

avan t le d é b u t de la p r o c é d u r e jud ic i a i r e loca ta i re et occupan t de l ' appar 

t e m e n t l i t igieux ; il l ' é ta i t encore à l ' ex t inc t ion de c e t t e p r o c é d u r e , et l 'est 

d e m e u r é tou t au long de celle-ci : si q u e l q u ' u n pouvai t se poser en v ic t ime , 

c 'es t sa p r o p r i é t a i r e qu i , a r g u a n t de r e t a r d d a n s le p a i e m e n t p a r 

M. Di M a u r o de ses loyers, a che rché en vain à o b t e n i r la l ibé ra t ion de 

l ' a p p a r t e m e n t , soit p o u r en j o u i r , soit p o u r t rouver un loca ta i re plus 

ponc tue l . Tou te fo i s , la j u r i s p r u d e n c e d e la C o u r s e m b l e se p lacer d a n s 

l ' hypothèse où les a l l éga t ions du r e q u é r a n t s e r a i en t fondées , si b ien q u e la 

no t ion de v ic t ime doit ê t r e app réc i ée ex ante et non expost. Et l 'ar t ic le 6 dit 

b ien que « t ou t e p e r s o n n e a droi t à ce que sa cause soit e n t e n d u e (...) », 

sans ex iger q u e c e t t e cause soit v ic tor ieuse ni m ê m e dé fendab le . P e u t - ê t r e 

faudra- t- i l un j o u r s ' i n t e r roge r plus p r o f o n d é m e n t sur la no t ion de v ic t ime 

ou sur celles d ' abus de droi t ou de p r o c é d u r e , mais la p r é s e n t e affaire se 

p r ê t e ma l , à m o n avis, à u n e tel le réflexion. 

En r evanche , j e ne suis pas d ' accord p o u r e s t i m e r d é r a i s o n n a b l e le dé la i 

d a n s leque l la cause de M. Di M a u r o a é té e n t e n d u e , pour deux sér ies de 

ra i sons . 

D ' a b o r d , pour une ra ison de m é t h o d e . Le n o m b r e des in s t ances m e 

semble devoir ê t r e pr is en c o m p t e d a n s l ' appréc ia t ion du déla i . J e p la ide 

pour u n e m é t h o d e ana ly t i que , et pas s e u l e m e n t g lobale . G l o b a l e m e n t , le 

déla i est à l 'évidence excessif : t re ize ans et p r e s q u e dix mois p o u r un litige 

a p p a r e m m e n t peu c o m p l e x e , e t on n ' e s t m ê m e p a s sû r q u e le l i t ige est 

v r a i m e n t r ég lé ! Si en r e v a n c h e on to ta l i se la d u r é e de c h a c u n e des ins

t ances , c 'es t -à-dire le laps de t e m p s e n t r e la sa is ine de c h a q u e ju r id i c t ion 

et le m o m e n t où elle a r e n d u public son j u g e m e n t , on t rouve environ n e u f 

a n s e t un mois , p o u r six in s t ances , soit u n e m o y e n n e d ' une a n n é e et d e m i e 

p a r i n s t ance , ce qu i , en soi, n ' e s t pas excessif, m ê m e si, d a n s un m o n d e 

jud ic i a i r e idéal , on p o u r r a i t rêver m i e u x . 

En second l ieu, la j u r i s p r u d e n c e de la C o u r t i en t c o m p t e , non seu le

m e n t de la complex i t é de l 'affaire, ma i s aussi de l 'enjeu du li t ige pour le 

r e q u é r a n t , et du c o m p o r t e m e n t respec t i f des p a r t i e s (et n o t a m m e n t de ce 
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d e r n i e r ) et des a u t o r i t é s na t i ona l e s . O r le litige n ' ex igea i t pas une célér i té 

pa r t i cu l i è r e en faveur de M. Di M a u r o , puisqu ' i l bénéf ic ia i t au con t r a i r e 

de la s i t ua t ion c o n t i n u e r é s u l t a n t du d é r o u l e m e n t de la p r o c é d u r e ; et les 

p a r t i e s ont une p a r t i m p o r t a n t e d a n s la l e n t e u r d e celle-ci, pa rce qu 'e l les 

ont p lus ieurs fois t a r d é à u t i l i ser les voies de recours à l eur disposi t ion, et 

auss i pa rce qu ' e l l e s ont fait p r euve d ' a c h a r n e m e n t c o n t e n t i e u x . En pa r t i 

cul ier , le r e t a r d d a n s l 'usage des voies de recours exp l ique q u e la d u r é e 

i m p u t a b l e aux j u r id i c t i ons ne soit pas de p rès de q u a t o r z e a n s , m a i s de 

neu f a n s s e u l e m e n t (si l 'on peu t d i r e ) . 

A ce r a i s o n n e m e n t , on peu t r a i s o n n a b l e m e n t ob jec te r q u ' u n sys t ème 

judicia i re qui a u t o r i s e la succession pour un m ê m e lit ige de six ins tances 

est en soi, s t r u c t u r e l l e m e n t , i ncompa t ib l e avec les impéra t i f s de l 'ar t icle 6. 

J e suis é b r a n l é , ma i s pas tout à fait convaincu . De n o m b r e u x pays eu ro 

p é e n s conna i s sen t t rois n iveaux de j u g e m e n t , la p r e m i è r e i n s t ance , l 'appel 

et la cassa t ion . Q u a n d le j u g e de cassa t ion casse , g é n é r a l e m e n t il renvoie 

l 'affaire au j u g e d ' appe l ; c 'est ce qu i s 'est passé ici, et le r e q u é r a n t , à son 

tour , a formé u n pourvoi en cassa t ion . C 'es t ce qu i exp l ique qu' i l y ait eu 

cinq in s t ances (plus la p r e m i è r e , dont la p r o p r i é t a i r e du r e q u é r a n t au ra i t 

pu et s ans d o u t e dû se d i spense r , pu isqu 'e l le a saisi un j u g e d ' i n s t ance , qui 

a renvoyé les p a r t i e s devan t le t r i buna l de R o m e ) . La C o u r a d m e t d'ail

l eu r s q u e , là où il ex is te , le r ecours en cassa t ion est u n e voie de recours 

i n t e r n e qu' i l faut t e n t e r en pr inc ipe (voir l ' a r rê t R e m l i c. F r a n c e du 23 avril 

1996, Recueil des arrêts et décisions 1996-11, p . 559) ; e t ce r ecour s con t r ibue 

souvent au respec t du c a r a c t è r e équ i t ab l e du p rocès , qu i n ' e s t pas moins 

i m p o r t a n t q u e celui du déla i r a i sonnab le . 

En s o m m e , et que l les q u e soient les imper fec t ions du sys tème i ta l ien de 

ju r id i c t ions civiles, auxque l l e s , il faut l ' e spérer , les a u t o r i t é s na t iona les 

devron t b ien tô t p o r t e r r e m è d e , tout p rocès à l ' i n t é r i eu r de ce sys t ème 

n ' es t pas a u t o m a t i q u e m e n t j u g é d a n s u n dé la i d é r a i s o n n a b l e ; la pré

s o m p t i o n de l e n t e u r coupab le de l 'E ta t n 'es t pas i r r é f ragab le et, en l 'es

pèce , elle m e semble r enve r sée . 
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A N N E X E 

AVIS DE LA COMMISSION EUROPEENNE 
DES DROITS DE L'HOMME1 

( formulé d a n s le r a p p o r t d e la C o m m i s s i o n 2 du 20 ma i 1998) 

[ L a C o m m i s s i o n s i é g e a i t c lans la c o m p o s i t i o n s u i v a n t e : 

M M . N . BlUATiA, président 

de la première chambre, 

E . B U S U T T I L , 

A . WEITZEL, 

C L . ROZAKIS, 

M " " ' J . LlDDY. 

M M . L. LOUCAIDES, 

B . M A R X E R , 

B . CONI'ORTI, 

I . B É K É S , 

G . R E S S , 

A . P E R E N I C , 

C . BiRSAN, 

K . H E R N D L , 

M . V I L A A M I G Ô , 

M " " M . H I O N , 

M . R . NlCOLINI, 

e t M " " M . F . B U Q U I C C H I O , secrétaire 

de la première chambre.] 

1. T e x t e f r a n ç a i s o r i g i n a l . 

2. L ' av i s se r é f è r e à d e s p a r a g r a p h e s a n t é r i e u r s d u r a p p o r t d e la C o m m i s s i o n , d o n t le t e x t e 

i n t é g r a l p e u t ê t r e o b t e n u a u greffe d e la C o u r . 
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A. G r i e f d é c l a r é r e c e v a b l e 

13. La C o m m i s s i o n a déc la ré recevable le gr ief du r e q u é r a n t selon 

lequel sa cause n ' a pas é té e n t e n d u e d a n s un déla i r a i sonnab le . 

B. P o i n t e n l i t i g e 

14. Le seul point en l i t ige est le suivant : la d u r é e de la p r o c é d u r e liti

g ieuse a-t-elle excédé le « déla i r a i sonnab le » p révu à l 'ar t ic le 6 § 1 de la 

Conven t i on ? 

C. Q u a n t à l 'art ic le 6 § 1 d e la C o n v e n t i o n 

15. L 'a r t ic le 6 § 1 de la C o n v e n t i o n , en ses disposi t ions p e r t i n e n t e s , se 

lit a insi : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) d a n s u n d é l a i r a i 

s o n n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a , soi t d e s c o n t e s t a t i o n s s u r ses d r o i t s e t obl i 

g a t i o n s d e c a r a c t è r e civil , so i t d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 

d i r i g é e c o n t r e e l l e . (...) » 

16. La p r o c é d u r e en ques t i on a p o u r objet la rés i l ia t ion d ' u n c o n t r a t d e 

locat ion p o u r r e t a r d s d a n s les p a i e m e n t s des loyers dus et la l ibé ra t ion de 

l ' a p p a r t e m e n t de la pa r t du r e q u é r a n t . 

17. La p r o c é d u r e l i t ig ieuse, qui a c o m m e n c é le 5 m a r s 1984 et s 'est 

t e r m i n é e en cassa t ion le 13 m a i 1997, pa r un a r r ê t de renvoi d e v a n t une 

a u t r e c h a m b r e de la cour d ' appe l de R o m e , a d u r é un peu plus de t re ize 

ans et d e u x mois . Au 5 février 1998, le p a r t i e s n ' ava ien t pas encore repr is 

la p r o c é d u r e devan t la j u r i d i c t i o n de renvoi . 

18. La C o m m i s s i o n r appe l l e q u e le c a r a c t è r e r a i sonnab le de la d u r é e 

d ' une p r o c é d u r e s ' appréc ie su ivant les c i r cons tances de la cause et eu 

éga rd en pa r t i cu l i e r a u x c r i t è r e s su ivan ts : la complex i t é de l 'affaire, le 

c o m p o r t e m e n t d u r e q u é r a n t et celui des a u t o r i t é s c o m p é t e n t e s ( C o u r eur . 

D H , a r r ê t Vern i l lo c. F r a n c e du 20 février 1991, sér ie A n" 198, pp . 12-13, 

§ 3 0 ) . 

19. Selon le g o u v e r n e m e n t dé fendeur , le dé la i de la p r o c é d u r e liti

g ieuse est r a i s o n n a b l e , é t a n t d o n n é q u e , a p r è s l ' o rdonnance d u j u g e 

d ' i n s t ance re la t ive à l 'expuls ion, cinq j u r id i c t i ons e u r e n t à c o n n a î t r e de 

l 'affaire. 

20. Le r e q u é r a n t s 'oppose à c e t t e t hè se . Il a f f i r m e que la p rocédure 

n ' é t a i t pas c o m p l e x e et q u e son dé la i n ' e s t pas r a i s o n n a b l e . 

2 1 . S 'agissant du c o m p o r t e m e n t des pa r t i e s , la C o m m i s s i o n re lève que 

M"" V. a t t e n d i t envi ron deux mois p o u r r e p r e n d r e la p r o c é d u r e devan t le 

t r i buna l de R o m e , un peu plus de d e u x mois pour i n t e r j e t e r a p p e l , trois 

mois pour se pourvoi r en cassa t ion et p lus de onze mois pour r e p r e n d r e la 



70 A F F A I R E D I M A U R O c. I T A L I E - A V I S D E L A C O M M I S S I O N 

p r o c é d u r e devan t la cour d ' appe l . Pour sa p a r t , le r e q u é r a n t a t t e n d i t plus 

de cinq mois p o u r se pourvoi r en cassa t ion . P a r t a n t , u n r e t a r d global d ' un 

peu plus de deux ans est i m p u t a b l e aux p a r t i e s . 

Q u a n t au c o m p o r t e m e n t des a u t o r i t é s j ud i c i a i r e s , la C o m m i s s i o n 

c o n s t a t e q u e les in te rva l les e n t r e les a u d i e n c e s de p r é s e n t a t i o n des con

clusions et les a u d i e n c e s de p la idoir ies d e v a n t le t r i buna l de R o m e et 

d e v a n t la cour d ' appe l de renvoi on t d u r é r e s p e c t i v e m e n t un peu plus d ' un 

a n et t rois mois et p lus d ' un an et t rois mois . Q u a n t aux a u d i e n c e s devan t 

la C o u r de cassa t ion , elles se t i n r e n t r e s p e c t i v e m e n t un p e u p lus de trois 

a n s et cinq mois ap rè s le p r e m i e r pourvoi et u n peu plus de dix mois ap rè s 

le second pourvoi . Les a u t o r i t é s n a t i o n a l e s doivent dès lors ê t r e t e n u e s 

pour r e sponsab les d 'un r e t a r d global de six ans et dix mois . La C o m m i s 

sion e s t i m e q u ' a u c u n e expl ica t ion p e r t i n e n t e de ces r e t a r d s n ' a é t é four

nie pa r le g o u v e r n e m e n t dé f endeu r . 

La C o m m i s s i o n réaff i rme qu ' i l i ncombe aux E t a t s c o n t r a c t a n t s d 'or

gan i se r l eur s y s t è m e jud i c i a i r e de te l le so r te q u e leurs j u r id i c t ions 

pu i s sen t g a r a n t i r à c h a c u n le doi t à ob t en i r , d a n s un dé la i r a i sonnab le , 

u n e décis ion défini t ive sur les con te s t a t i ons re la t ives à ses dro i t s et obliga

t ions de c a r a c t è r e civil ( C o u r eur . D H , a r r ê t V o c a t u r o c. I ta l ie du 24 mai 

1991, sér ie A n ° 2 0 6 - C , p . 3 2 , § 17). 

22. A la l u m i è r e des c r i t è r e s d é g a g é s p a r la j u r i s p r u d e n c e e t c o m p t e 

t e n u de l ' ensemble des c i r cons tances de l ' espèce , la C o m m i s s i o n e s t ime 

q u e la d u r é e de la p r o c é d u r e l i t igieuse est excessive et ne r é p o n d pas à la 

condi t ion du « déla i r a i sonnab le ». 

Conclusion 

23. La C o m m i s s i o n conclut , p a r dix voix c o n t r e six, qu ' i l y a eu , en 

l ' espèce, v iola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n . 

M.F . B U Q U I C C H I O 

S e c r é t a i r e 

de la p r e m i è r e c h a m b r e 

N. B R A T Z A 

P r é s i d e n t 
de la p r e m i è r e c h a m b r e 
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O P I N I O N D I S S I D E N T E D E M . H E R N D L , 

M . M A R X E R , M . C O N F O R T I , M . B Î R S A N , M . V I L A A M I G Ô 

E T M . N I C O L I N I 

Nous r e g r e t t o n s de ne p a s pouvoir nous associer à l 'avis d e la ma jo r i t é 

selon laquel le il y a u r a i t eu violat ion de l 'ar t ic le 6 en ra ison de la l ongueu r 

de la p r o c é d u r e . 

La ma jo r i t é r appe l l e , a j u s t e t i t re ( p a r a g r a p h e 18 du r a p p o r t ) , que le 

c a r a c t è r e r a i sonnab le de la d u r é e d ' u n e p r o c é d u r e s ' appréc ie su ivant les 

c i r cons tances de la cause et eu é g a r d en pa r t i cu l i e r aux c r i t è r e s sui

van t s : la complex i t é de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et celui 

d e s a u t o r i t é s c o m p é t e n t e s ( C o u r eu r . D H , a r r ê t Vern i l lo c. F r a n c e d u 

20 février 1991, sér ie A n" 198, pp. 12-13, § 30) . N é a n m o i n s , il f audra i t 

a jou te r « que seules des l e n t e u r s i m p u t a b l e s à l 'E ta t peuven t a m e n e r à 

conc lure à l ' inobserva t ion d u « dé la i r a i s o n n a b l e » (voir, e n t r e a u t r e s , 

C o u r eu r . D H , a r r ê t H . c. F r a n c e du 24 oc tobre 1989, série A n" 162-A, 

pp . 21-22, § 55). 

S 'agissant du c o m p o r t e m e n t des a u t o r i t é s j ud ic i a i r e s , le r a p p o r t 

( p a r a g r a p h e 21 ) no te q u e les a u t o r i t é s na t i ona l e s do ivent ê t r e t e n u e s pour 

r e sponsab les d ' un r e t a r d global de six a n s et dix mois . P a r c o n t r e , u n 

r e t a r d global de plus de deux a n s est i m p u t a b l e aux pa r t i e s e l l e s -mêmes . 

Toute fo i s , nous n o t o n s q u e , d a n s le c ad re de c e t t e affaire qu i é ta i t por

tée success ivement d e v a n t six j u r id i c t i ons , le t e m p s effec t ivement consa

cré à l ' e x a m e n de l 'affaire a é té d 'un peu plus de q u a t r e mois en p r e m i è r e 

i n s t ance , de plus de d e u x ans en seconde i n s t ance , d ' envi ron dix mois en 

t ro i s i ème in s t ance , d 'un peu plus de q u a t r e a n s et deux mois en cassa t ion , 

de plus de d e u x ans et c inq mois en c i n q u i è m e in s t ance , et d ' un peu plus 

d 'un a n et d e u x mois en cassa t ion . 

A la l u m i è r e de la j u r i s p r u d e n c e d e la C o u r e t d e la C o m m i s s i o n e t 

des c i r cons tances de la c ause , n o t a m m e n t le fait q u e l 'affaire a dû ê t r e 

t r a n c h é e p a r non mo ins de six j u r i d i c t i ons , nous cons idé rons q u e la d u r é e 

globale de la p r o c é d u r e l i t ig ieuse pour excessive qu 'e l l e puisse a p p a r a î t r e 

à p r e m i è r e vue , n ' e s t pas au -de là du seuil du « r a i sonnab le » aux t e r m e s 

de l 'ar t ic le 6 de la Conven t i on . 
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S U M M A R Y 1 

Staggering of police assistance to enforce eviction orders 

Article 6 § 1 

Applicability - Enforcement proceedings - Dispute over date of eviction - Right to a court -
Non-execution of court order - Access to court - Power of prefects to overrule date of eviction set 
by court - Absence of court review of prefectoral decisions 

Article 1 of Protocol No. 1 

Control of use of property - Landlord and tenant - System of suspending and staggering 
enforcement of eviction orders - General interest - Public order - Margin of appreciation -
Balance between property rights and general interest - Procedural guarantees 

* 
* * 

In 1988 the applicant company became owner of an apartment in respect of which 
the previous landlord had obtained a repossession order and had made several 
unsuccessful a t tempts to enforce it after the date which the magistrate had set for 
the eviction (30 September 1984). The applicant company pursued the enforce
ment proceedings and between December 1988 and January 1996 a bailiff made 
eleven further at tempts to recover possession, all of which were unsuccessful, since 
on account of legislation providing for the suspension or staggering of evictions the 
applicant company was not entitled to police assistance. Pursuant to Law no. 61 of 
21 February 1989, the prefect had decreed that decisions on the provision of police 
assistance would be taken by reference to the criteria laid down in that Law, in 
particular the order of priority established by the prefect in consultation with the 
statutory prefectoral committee. The Law also provided that assistance in cases 
which did not have priority would be staggered over a maximum of forty-eight 
months from 1 January 1990. However, this deadline was extended by a series of 
legislative decrees. The applicant company recovered possession of the apartment 
following the tenant 's death in 1996. 

Held 
(1) Government's preliminary objection (non-exhaustion): Firstly, prior to 1990 
the enforcement of repossession orders had been suspended by statute and since 
the applicant company had not satisfied the conditions for escaping suspension it 
had been unable to apply for police assistance, nor could it have applied to the 
administrative courts to challenge a refusal by the prefect to provide assistance. 
Consequently, such a remedy would have had no prospect of success. After 1990, 
while the applicant company could have applied to the administrative courts for 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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judicial review of the prefect's refusal to grant police assistance, the courts would 
only have had jurisdiction to set aside a decision which failed to apply the criteria 
governing priority. Since there was no basis for challenging these criteria, such an 
application could not be regarded as an effective remedy. Secondly, since an indi
vidual was not entitled to apply directly to the Constitutional Court for review of a 
law's constitutionality, such an application was not a remedy which had to be 
exhausted. 
(2) Article 1 of Protocol No. 1: As the applicant company had at no stage been 
deprived of its right to let or sell the property, there had been neither a de facto 
expropriation nor a transfer of property; rather, there had been a control of use. 
Since the simultaneous eviction of a large number of tenants would undoubtedly 
have led to considerable social tension and jeopardised public order, the legislation 
pursued a legitimate aim in the general interest. A system of temporary suspen
sion or staggering of evictions was not in itself open to criticism, having regard to 
the State's margin of appreciation, but it carried the risk of imposing an excessive 
burden on landlords and had to provide procedural safeguards. The Italian system 
was too inflexible in automatically subordinating non-priority orders for repos
session to those in which the landlord urgently needed to recover property for himself 
or his family: since there was always a large number of priority orders outstanding, 
the non-priority ones were in practice never enforced from 1990 on. Although the 
1989 Law had provided that non-urgent orders should be dealt with by the end of 
1993, this deadline had been extended on several occasions. For eleven years the 
original landlord and then the applicant company had been in a state of uncer
tainty as to when they could recover possession and they had not been able to apply 
to a court or compel the government to take into account any particular difficulties 
they might encounter, nor had they been able to seek damages from the State. In 
the absence of any reasons justifying a special protection of the tenant 's interests, 
the system of staggering, coupled with the previous six-year wait due to statutory 
suspension of enforcement of repossession orders, had imposed an excessive bur
den on the applicant company and upset the balance between the protection of the 
right of property and the requirements of the general interest. 

Conclusion: violation (unanimously). 

(3) Article 6 § 1: After the magistrate had issued the repossession order the only 
outstanding point had been the date of repossession. For as long as the dale was 
put back owing to the refusal of the tenant to leave, which had involved a de facto 
extension of the lease, there had continued to be a "dispute". Furthermore, 
execution of a judgment had to be regarded as an integral part of the "trial" and 
Article 6 was therefore applicable. The execution of a judicial decision could not be 
unduly delayed: a stay of execution for such period as was strictly necessary might 
be justified in exceptional circumstances, but in this case enforcement had been 
stayed as a result of intervention by the legislature which had reopened the 
magistrate's decision as to the date by which the tenant was required to vacate the 
premises. Enforcement had been postponed for more than six years and indeed the 
tenant had never actually been evicted. The legislature had conferred on prefects a 
power and a duty to intervene systematically in enforcement of orders for pos
session, while at the same time defining that power. The assessment of whether it 
was appropriate to stay enforcement had not been subject to any effective review 
by the courts, since the scope of their review had been limited to verifying whether 
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the prefect had complied with the criteria governing the order of priority. From the 
moment the prefect had become the authority responsible for determining when 
the order would be enforced, the applicant company had been deprived of its right 
to have the dispute decided by a court. This was incompatible with the rule of law. 
The applicant company's complaint about the length of the proceedings was 
absorbed in the preceding complaint. 
Conclusion: violation (unanimously). 
Article 41: The Court considered that the amount claimed in respect of costs and 
expenses incurred in the enforcement proceedings had to be reimbursed in part 
but excluded the claim in respect of other proceedings. It also made an award in 
respect of loss of rent up to the date of repossession. It dismissed the claims in 
respect of alleged losses resulting from the fact that the applicant company had 
been unable to sell the property, since there was no evidence that it had attempted 
unsuccessfully to sell the property, and it left open the question whether a com
pany could allege it had sustained non-pecuniary damage. Finally, the Court made 
an award in respect of costs and expenses. 

Case-law cited by the Court 

Sporrong and Lonnroth v. Sweden, judgment of 23 September 1982, Series A no. 52 
James and Others v. the United Kingdom, judgment of 21 February 1986, Series A 
no. 98 
AGOSIv. the United Kingdom, judgment of 24 October 1986, Series A no. 108 
Mellacher and Others v. Austria, judgment of 19 December 1989, Series A no. 169 
Casus Dosier- und Fordertechnik GmbH v. the Netherlands, judgment of 
23 February 1995, Series A no. 306-B 
Air Canada v. the United Kingdom, judgment of 5 May 1995, Series A no. 316-A 
Spadea and Scalabrino v. Italy, judgment of 28 September 1995, Series A no. 3 15-B 
Scollo v. Italy, judgment of 28 September 1995, Series A no. 315-C 
Matos e Silva, Lda., and Others v. Portugal, judgment of 16 September 1996, 
Reports of Judgments and Decisions 1996-IV 
Hornsbyv. Greece, judgment of 19 March 1997, Reports 1997-11 
Iatridis v. Greece [GC], no. 31107/96, ECHR 1999-11 
Nikolova v. Bulgaria [GC], no. 31195/96, ECHR 1999-11 
Chassagnou and Others v. France [GC], nos. 25088/94, 28331/95 and 28443/95, 
ECHR 1999-III 





I M M O B I L I A R K S A F F I v. I T A L Y J U D G M E N T 79 

I n t h e c a s e o f I m m o b i l i a r e Saf f i v. Italy, 

T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in a c c o r d a n c e wi th 

Art ic le 27 of the Conven t i on for t he P r o t e c t i o n of H u m a n Righ t s a n d 

F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to 

col No. I I 1 , and the r e l evan t provisions of t he Rules of C o u r t 2 , as a G r a n d 

C h a m b e r composed of t he following j u d g e s : 

M r L . W I L D H A B E R , President, 

M r M. P E L L O N P À À , 

M r A. P A S T O R R I D R U E J O , 

M r L . F E R R A R I B R A V O , 

M r L . C A F L L S C H , 

M r P. K O R I S , 

M r R. TtlRMEN, 

M r J . -P . C O S T A , 

M r s F. T U L K E N S , 

M r s V . S T R Â Z N I C K Â , 

M r M. F I S C H B A C H , 

M r V . B U T K E V Y C H , 

M r J . C A S A D E V A L L , 

M r J . H E D I G A N , 

M r s H .S . G R È V E , 

M r R. M A R U S T E , 

Mrs S. B O T O U C H A R O V A , 

a n d also of M r s M. D E B O E R - B U Q U I C C H I O , Deputy Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 20 May, 30 J u n e a n d 7 J u l y 1999, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t by t he E u r o p e a n C o m m i s s i o n of 

H u m a n R i g h t s (" the C o m m i s s i o n " ) and by the I t a l i an G o v e r n m e n t (" the 

G o v e r n m e n t " ) on 4 D e c e m b e r 1998 a n d 25 J a n u a r y 1999 respect ively, 

w i th in t he t h r e e - m o n t h per iod laid down by fo rmer Ar t ic les 32 § 1 and 47 

of t he Conven t i on . It o r ig ina ted in a n appl ica t ion (no. 22774/93) aga ins t 

t h e I t a l i an Repub l i c lodged wi th t h e C o m m i s s i o n u n d e r fo rmer Art ic le 25 

by I m m o b i l i a r e Saffi, a c o m p a n y r eg i s t e r ed in I taly, on 23 S e p t e m b e r 1993. 

T h e C o m m i s s i o n ' s r e q u e s t a n d the G o v e r n m e n t ' s app l ica t ion re fe r red 

to fo rmer Ar t ic les 44 and 48 a n d to t he dec l a r a t i on w h e r e b y I taly recog

nised the compul so ry ju r i sd i c t ion of t he C o u r t ( fo rmer Ar t ic le 46) . T h e 

1-2. Note by the Registry. P r o t o c o l N o . 11 a n d t h e R u l e s of C o u r t c a m e i n t o f o r c e o n 1 N o v e m b e r 

1998 . 
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object of t h e r e q u e s t a n d of the appl ica t ion was to ob ta in a decis ion as to 
w h e t h e r t h e facts of t he case disclosed a b r e a c h by t h e r e s p o n d e n t S t a t e of 
its ob l iga t ions u n d e r Art ic le 1 of Protocol No . 1 and Ar t ic le 6 § 1 of t he 
C o n v e n t i o n . 

2. O n 11 J a n u a r y 1999 the app l ican t c o m p a n y d e s i g n a t e d 
M r N . A m a d e i , of t he Livorno Bar , as t he lawyer w h o would r e p r e s e n t it 
(Ride 36 § 3 of t h e Ru les of C o u r t ) . T h e G o v e r n m e n t a r e r e p r e s e n t e d by 
t he i r A g e n t , M r U. Leanza . 

3. In accordance wi th t h e provisions of Ar t ic le 5 § 4 of Protocol No. 11 
t a k e n t o g e t h e r wi th Rules 100 § 1 and 24 § 6, a p a n e l of t he G r a n d 
C h a m b e r dec ided on 1 4 J a n u a r y 1999 t h a t t he case would be e x a m i n e d by 
t h e G r a n d C h a m b e r of t h e C o u r t . 

4. T h e G r a n d C h a m b e r inc luded ex officio M r B. Confor t i , t he j u d g e 
e lec ted in respec t o f l t a ly (Art icle 27 § 2 of t he C o n v e n t i o n a n d Rule 24 § 4) , 
M r . L. W i l d h a b e r , t he P re s iden t of the C o u r t , M r s E. P a l m , Vice -Pres iden t 
of the C o u r t , M r M. Pe l lonpää , P r e s i d e n t of Sect ion, a n d M r J.-P. C o s t a 
a n d M r M. F ischbach , Vice -Pres iden t s of Sect ions (Art icle 27 § 3 of t he 
C o n v e n t i o n and Rule 24 §§ 3 and 5 (a ) ) . T h e o t h e r m e m b e r s a p p o i n t e d to 
c o m p l e t e t h e G r a n d C h a m b e r were M r G. Bonel lo , M r P. Kür i s , 
M r R. T ü r m e n , M r s F. T u l k e n s , M r s V. S t r äzn i ckä , M r V. Butkevych, 
M r J . Casadeva l l , Mrs H .S . Greve , M r A.B. Baka , M r R. M a r u s t e a n d 
M r s S. Bo toucha rova (Rule 24 § 3 a n d Ru le 100 § 4 ) . S u b s e q u e n t l y 
M r Confor t i , w h o had t a k e n pa r t in t h e C o m m i s s i o n ' s e x a m i n a t i o n of 
t h e case , w i t h d r e w from s i t t ing in t h e G r a n d C h a m b e r (Rule 28) . 
T h e G o v e r n m e n t accordingly a p p o i n t e d M r L. F e r r a r i Bravo, t he j u d g e 
e lec ted in respec t of San M a r i n o , to sit in his p lace (Article 27 § 2 of t h e 
Conven t i on and Rule 29 § 1). 

5. T h e G r a n d C h a m b e r dec ided not to invite t he C o m m i s s i o n to 
appo in t a D e l e g a t e (Rule 99) . 

6. After consu l t ing t he A g e n t of t he G o v e r n m e n t a n d the app l ican t 
c o m p a n y ' s lawyer, t he G r a n d C h a m b e r dec ided t h a t it was not necessa ry 
to hold a h e a r i n g . 

7. S u b s e q u e n t l y M r A. P a s t o r R id rue jo , M r L. Cafl isch a n d 
M r J . H e d i g a n , s u b s t i t u t e j u d g e s , respect ively r ep laced M r s P a l m , 
M r Bonel lo and M r Baka , who were u n a b l e to t ake p a r t in t he fu r the r 
cons ide ra t ion of t he case (Rule 24 § 5 (b) ) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. I.B., a cons t ruc t i on c o m p a n y , was t h e o w n e r of a n a p a r t m e n t in 
Livorno, which it had let to L.B. 
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9. In a r eg i s t e r ed l e t t e r of 20 Apri l 1983, it in formed t h e t e n a n t t ha t it 
i n t e n d e d to t e r m i n a t e the lease on expiry of t he t e r m on 31 D e c e m b e r 
1983 and asked h i m to vaca te t he p r e m i s e s by t h a t d a t e . 

10. In N o v e m b e r 1983 LB. served a not ice t o qui t (disdetta) on the 
t e n a n t , but he refused to leave. 

11. In a wri t served on the t e n a n t in N o v e m b e r 1983, LB. r e i t e r a t e d its 
i n t e n t i o n to t e r m i n a t e t h e lease a n d s u m m o n e d t h e t e n a n t t o a p p e a r 
before t he Livorno m a g i s t r a t e {pretore). 

12. O n 21 N o v e m b e r 1983 the m a g i s t r a t e u p h e l d t he val idi ty of the 
not ice to qui t and o r d e r e d t h a t t he p r e m i s e s m u s t be vaca t ed by 
30 S e p t e m b e r 1984. T h a t decis ion was m a d e enforceab le on 7 D e c e m b e r 
1983. 

13. O n 30 May 1985 LB. served not ice (precetto) on t he t e n a n t r equ i r i ng 
h i m to vaca t e t he p r e m i s e s . O n 26 S e p t e m b e r 1985 it se rved not ice on the 
t e n a n t in fo rming h im tha t t he o rde r for possess ion would be enforced by a 
bailiff (significazione di sfratto) on 19 N o v e m b e r 1985. T h e bailiff m a d e 
several unsuccessful a t t e m p t s to enforce the o r d e r (on 19 N o v e m b e r 1985, 
28 M a r c h , 30 S e p t e m b e r and 17 D e c e m b e r 1986, 4 Apri l a n d 21 D e c e m b e r 
1987). 

14. I m m o b i l i a r e Saffi b e c a m e the owner of t he a p a r t m e n t in 1988 fol
lowing a c o r p o r a t e m e r g e r wi th , inter alia, LB. It p u r s u e d the en fo rcemen t 
p roceed ings . 

15. B e t w e e n 15 D e c e m b e r 1988 and 9 J a n u a r y 1996 the bailiff m a d e 
e leven a t t e m p t s to recover possess ion (on 15 D e c e m b e r 1988, 9 J u n e and 
30 O c t o b e r 1989, 30 O c t o b e r 1990, 17 F e b r u a r y and 17 M a y 1991, 18 M a y 
1992, 15 M a y 1993, 8 F e b r u a r y 1994, 13 J a n u a r y 1995 a n d 9 J a n u a r y 1996). 
E a c h a t t e m p t proved unsuccessful , as , u n d e r the s t a t u t o r y provis ions pro
vid ing for t he suspens ion or s t a g g e r i n g of evict ions, the app l ican t c o m p a n y 
was not en t i t l ed to police a s s i s t ance . 

16. By M a r c h 1989, w h e n Law no. 61 of 21 F e b r u a r y 1989 c a m e into 
force provid ing for the s t a g g e r i n g of t h e e n f o r c e m e n t of o rde r s for pos
session, r e q u e s t s for police ass i s t ance h a d b e e n m a d e to t he Prefect of 
Livorno in 1,186 cases : 354 for a r r e a r s of r e n t , 56 because t he owner 
r e q u i r e d t he p r e m i s e s for his own use, 55 for o t h e r r ea sons , a n d 722 ( the 
app l i can t c o m p a n y ' s case inc luded) because the lease had exp i red . 

T h e Prefect d e c r e e d on 16 M a y 1989 and 19 F e b r u a r y 1990 t h a t decis ions 
on the provision of police a s s i s t ance would be t a k e n by re fe rence to t he cri
t e r i a laid down in Law no. 61 /89 , n a m e l y t h e o r d e r of p r io r i ty es tab l i shed by 
the l eg i s l a tu re , the d a t e of t he r e q u e s t for a s s i s t ance , any specia l f ea tu res of 
t he individual case a n d the r e q u i r e m e n t t h a t 30% of t he to ta l n u m b e r of 
o rde r s for possess ion o u t s t a n d i n g should be enforced each m o n t h . 

17. In rep ly to a q u e s t i o n from t h e Regis t ry , counsel for t h e app l ican t 
c o m p a n y in fo rmed the C o u r t on 30 Apr i l 1999 t h a t the a p a r t m e n t had 
b e e n repossessed on 11 Apri l 1996, following the d e a t h of t he t e n a n t . 
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II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

18. Since 1947 t h e publ ic a u t h o r i t i e s in I ta ly have f r equen t ly in te r 
vened in r e s iden t i a l t e n a n c y legis la t ion wi th t he a im of con t ro l l ing r en t s . 
T h i s has b e e n achieved by r en t f reezes (occasionally r e l axed w h e n the 
g o v e r n m e n t d e c r e e d s t a t u t o r y inc reases ) , by the s t a t u t o r y ex t ens ion of all 
c u r r e n t leases a n d by the p o s t p o n e m e n t , suspens ion or s t a g g e r i n g of t he 
e n f o r c e m e n t of o rde r s for possession. 

A. S t a t u t o r y e x t e n s i o n s o f t e n a n c i e s 

19. T h e last s t a t u t o r y ex t ens ion to all bu t a smal l n u m b e r of specifi
cally excep ted ca tegor ies of subs i s t ing leases was i n t roduced by Law 
no. 392 of 27 J u l y 1978 ("Law no. 392/78") and was effective unt i l 
31 D e c e m b e r 1982, 30 J u n e 1983 or 31 D e c e m b e r 1983, d e p e n d i n g on the 
d a t e of s i g n a t u r e of the lease . 

B. S u s p e n s i o n o f e n f o r c e m e n t 

20. U n d e r sect ion 56 of Law no. 392/78 , it is for t he m a g i s t r a t e to fix 
t he d a t e for e n f o r c e m e n t of the o r d e r for possession, hav ing r e g a r d to bo th 
t he t e n a n t and t h e l and lo rd ' s c i r c u m s t a n c e s a n d the g r o u n d s on which the 
lease was t e r m i n a t e d . E n f o r c e m e n t canno t be de fe r red for m o r e t h a n six, 
or except iona l ly twelve, m o n t h s . 

If the t e n a n t fails to vaca te t he p r e m i s e s wi th in the t i m e al lowed by the 
m a g i s t r a t e t h e l and lo rd may issue e n f o r c e m e n t p roceed ings . 

21 . O r d e r s a re m a d e enforceable by t h e a p p e n d i n g of an in s t ruc t ion by 
t h e m a g i s t r a t e " to any bailiff whose services a r e r e q u e s t e d , any pe r son 
e m p o w e r e d to enforce t h e o r d e r , S t a t e C o u n s e l , a n d any police officer to 
assist in t he e n f o r c e m e n t of th i s o r d e r w h e n r equ i r ed by law". 

22. By Ar t ic les 608 a n d 513 of t he Code of Civil P r o c e d u r e , t he bai l i f fs 
task is to enjoin the t e n a n t to vaca t e t he p r e m i s e s a n d he m a y to t h a t end 
seek police ass i s tance "wheneve r necessa ry" . T h e bailiff r e i n s t a t e s t he 
owner in his p r o p e r t y and r e t u r n s t he keys to h im . 

T h e police act as officers of t he cour t . 
23 . N u m e r o u s provisions have e s t ab l i shed rules for the suspens ion of 

t h e e n f o r c e m e n t of o rde r s for possess ion (ordinanze di sfratto). 
A first suspens ion was i n t r o d u c e d by Legis la t ive D e c r e e no. 795 of 

1 D e c e m b e r 1984. T h o s e provis ions w e r e i n c o r p o r a t e d in Legis la t ive 
D e c r e e no . 12 of 7 F e b r u a r y 1985, which b e c a m e Law no. 118/85 and 
covered the per iod from 1 D e c e m b e r 1984 to 30 J u n e 1985. T h a t legis
l a t ion also provided for t he s t a g g e r e d r e s u m p t i o n of evict ions on 1 Ju ly , 
30 S e p t e m b e r and 30 N o v e m b e r 1985 and 31 J a n u a r y 1986, d e p e n d i n g on 
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w h e n t h e decis ion t h a t t he lease h a d b e e n t e r m i n a t e d b e c a m e enforce
able . 

Sect ion 1(3) of Law no. 118/85 laid down t h a t e n f o r c e m e n t would not be 
s u s p e n d e d if repossess ion had b e e n o r d e r e d on the g r o u n d s of ren t 
a r r e a r s . Similar ly , no suspens ion could be o r d e r e d in c e r t a i n cases , for 
e x a m p l e w h e r e t he l and lo rd r e q u i r e d t he p r o p e r t y for his own use or for 
t he use of his spouse , ch i ld ren or a s c e n d a n t s (Article 3, first sub-pa ra 
g r a p h , n u m b e r 2, of Legis la t ive D e c r e e no. 629 of 15 D e c e m b e r 1979, 
which b e c a m e Law no. 25 of 15 F e b r u a r y 1980 ("Law no. 25 /80" ) ) . 

24. A second suspens ion was in t roduced by Legis la t ive D e c r e e no. 708 
of 29 O c t o b e r 1986, which b e c a m e Law no. 899 of 23 D e c e m b e r 1986 
("Law no. 899/86") . It covered the per iod from 29 O c t o b e r 1986 to 
31 M a r c h 1987 and inc luded t h e s a m e excep t ions as t he p r e c e d i n g legis
la t ion. 

Law no. 899/86 also e s t ab l i shed t h a t t he prefect , a f ter consu l t ing a 
c o m m i t t e e t h a t inc luded r e p r e s e n t a t i v e s of bo th t e n a n t s a n d landlords 
(commissione provinciale), was respons ib le for d e t e r m i n i n g the c r i t e r i a for 
a u t h o r i s i n g police ass i s t ance in evict ing t e n a n t s who refused to s u r r e n d e r 
possess ion. 

Sect ion 3(5 bis) of Law no. 899/86 also provided tha t t he evict ion of any 
t e n a n t en t i t l ed to subsidised hous ing was in all cases s u s p e n d e d unt i l 
31 D e c e m b e r 1987. 

25. A th i rd suspens ion was i n t r o d u c e d by Legis la t ive D e c r e e no. 26 of 
8 F e b r u a r y 1988, which b e c a m e Law no. 108 of 8 Apri l 1988. It init ial ly 
covered the per iod from 8 F e b r u a r y 1988 to 30 S e p t e m b e r 1988, which was 
s u b s e q u e n t l y e x t e n d e d un t i l 31 D e c e m b e r 1988. 

26. A four th suspens ion was i n t roduced by Legis la t ive D e c r e e no. 551 
of 30 D e c e m b e r 1988, which b e c a m e Law no. 61 of 21 F e b r u a r y 1989 
("Law no. 61 /89") , a n d covered the per iod up to 30 Apri l 1989. 

27. All t he a f o r e m e n t i o n e d laws and dec rees c o n t a i n e d addi t iona l 
provisions r e l a t i n g to t he f inancing of subsidised hous ing and to hous ing 
benef i t s . 

C. S t a g g e r i n g o f e v i c t i o n s 

28. Law no . 61/89 also provided t h a t as f rom 1 May 1989 r e q u e s t s for 
police ass i s t ance in enforc ing o rde r s for possess ion would be dea l t with in 
o rde r of pr ior i ty , as d e t e r m i n e d accord ing to c r i t e r i a e s t ab l i shed by the 
prefec ts af ter consu l t a t ion wi th s t a t u t o r y pré fec tora l c o m m i t t e e s , whose 
m e m b e r s inc luded t h e prefec t , t he mayor a n d r e p r e s e n t a t i v e s of both 
t e n a n t s and l and lo rds . A m o n g the cases hav ing pr ior i ty were those in 
which it was not possible for e n f o r c e m e n t to be s u s p e n d e d . In pa r t i cu la r , 
p r ior i ty was given to l and lo rds u rgen t l y r e q u i r i n g p r e m i s e s as accom-
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m o d a t i o n for t hemse lves , t he i r spouse , ch i ld ren or a s c e n d a n t s . Land lo rds 
s eek ing pr ior i ty t r e a t m e n t were r e q u i r e d to m a k e a s t a t u t o r y dec l a r a t i on . 

As r e g a r d s evict ions in all o t h e r cases , provision was m a d e for police 
ass i s t ance to be s t a g g e r e d over a m a x i m u m of forty-eight m o n t h s from 
1 J a n u a r y 1990. 

29. T h e sys tem w h e r e b y the e n f o r c e m e n t of o rde r s for possess ion was 
to be s t a g g e r e d was e x t e n d e d by a ser ies of legislat ive dec rees inc lud ing 
t h e following: from 31 D e c e m b e r 1993 to 31 D e c e m b e r 1995 (Legis lat ive 
D e c r e e no. 330/93) ; from 31 D e c e m b e r 1995 to 29 F e b r u a r y 1996 (Legis
lative D e c r e e no. 546/95) ; from 29 F e b r u a r y 1996 to 26 Apri l 1996 
(Legis lat ive D e c r e e no. 81 /96) ; from 26 Apr i l 1996 to 25 J u n e 1996 
(Legislat ive D e c r e e no. 217/96) ; and from t h e n to 31 D e c e m b e r 1996 
(Legislat ive D e c r e e no. 335/96) . 

D. R e c e n t l e g i s l a t i v e d e v e l o p m e n t s 

30. Law no . 566 of 4 N o v e m b e r 1996 rat i f ied a ser ies of legislat ive 
d e c r e e s t h a t had not been e n a c t e d as laws. It provided t h a t police assis
t a n c e would be s t a g g e r e d unt i l 3 0 J u n e 1997. 

3 1 . T h a t a r r a n g e m e n t was e x t e n d e d unt i l 3 1 J a n u a r y 1998 by Legis
lat ive D e c r e e no. 172/1997. In add i t ion , Ar t ic le 1 bis of t h a t legislat ive 
dec r ee a d d e d to the p re fec t s ' ex i s t ing power to lay down g e n e r a l c r i t e r i a 
for d e t e r m i n i n g w h e t h e r police ass i s t ance would be m a d e avai lable t he 
power to dec ide precisely w h e n and how police r e sources would be 
a l loca ted in each individual case , w i thou t hav ing to dea l wi th r e q u e s t s for 
police ass i s tance in t he chronologica l o rde r in which they w e r e m a d e by 
the bailiffs. C o n s e q u e n t l y , the p re fec to ra l c o m m i t t e e s would usual ly only 
be able to express an opin ion on the g e n e r a l c r i t e r i a to be followed in 
d e t e r m i n i n g w h e t h e r police ass i s t ance was to be given, not on w h e t h e r 
a ss i s t ance should in fact be given in a p a r t i c u l a r case . 

32. By Legis la t ive Dec ree no. 7/1998 t h e d a t e for t he r e s u m p t i o n of 
evict ions was pos tponed to 31 O c t o b e r 1998. 

33 . In a j u d g m e n t (no. 321) of 2 4 J u l y 1998, the C o n s t i t u t i o n a l C o u r t 
he ld t h a t Art ic le 1 bis of Legis la t ive D e c r e e no. 172/1997 was c o n t r a r y to 
Ar t ic le 24 of the I t a l i an C o n s t i t u t i o n g u a r a n t e e i n g inter alia t h e r ight of 
access to a cour t , as it m a d e the decision r e g a r d i n g the d a t e of enforce
m e n t of a n o rde r for possession - which is set in advance by the m a g i s t r a t e 
in acco rdance wi th sec t ion 56 of Law no. 392/78 - subject to review by a 
prefec t . T h e C o n s t i t u t i o n a l C o u r t said t h a t t h e role of t he prefec ts should 
be l imi ted to c o o p e r a t i n g - as officers of t he cour t - in t he e n f o r c e m e n t of 
jud ic ia l o rde r s for possess ion. T h e fact t h a t t he i r powers h a d b e e n 
e n l a r g e d to inc lude individual cases h a d led to subs t an t i a l delays in t he 
e n f o r c e m e n t of cour t o r d e r s . T h a t was c o n t r a r y to every indiv idual ' s en t i -
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t l e m e n t to have his r igh t s dec ided by a cour t . T h e C o n s t i t u t i o n a l C o u r t 
s t ressed t h a t it was u n a c c e p t a b l e for cour t o rde r s to be u n d e r m i n e d or 
affected by a d m i n i s t r a t i v e decis ions . 

34. Recent ly , Legis la t ive D e c r e e no. 375 of 2 N o v e m b e r 1998 de layed 
the r e s u m p t i o n of evict ions to 28 F e b r u a r y 1999. 

35 . Sect ion 6 of Law no. 431 of 9 D e c e m b e r 1998 on the ru les govern ing 
lease a g r e e m e n t s and the vaca t ion of r e s iden t i a l p r e m i s e s provides t h a t 
w h e r e an o r d e r for possession has a l r eady been m a d e a n d is enforceable 
w h e n tha t law comes in to force, t h e l and lo rd a n d t e n a n t have six m o n t h s 
- d u r i n g which per iod e n f o r c e m e n t of t he o r d e r is s u s p e n d e d - in which to 
decide w h e t h e r to e n t e r in to a new lease . Should no a g r e e m e n t be forth
c o m i n g wi th in t h a t per iod , t he t e n a n t may , w i th in th i r ty days t he r ea f t e r , 
r e q u e s t a m a g i s t r a t e to set a fresh d a t e for t he e n f o r c e m e n t of t he o rde r . 
T h e m a g i s t r a t e ' s decis ion r e g a r d i n g the d a t e of e n f o r c e m e n t i nco rpora t e s 
pe rmiss ion for the bailiff to seek police ass i s t ance to enforce t he o rde r . 

T h e d a t e of evict ion m a y be de fe r r ed for u p to a m a x i m u m of e igh t een 
m o n t h s if t he t e n a n t is aged 65 or over, if he has five or m o r e d e p e n d e n t 
ch i ld ren , if he is on t he list of t r ans fe rab le pe r sonne l (liste di mobilitd) kept 
by bus inesses , if he is in rece ip t of u n e m p l o y m e n t benefi t or low-paid-
worke r benef i t , if he has been formally a l loca ted welfare hous ing , if he has 
p u r c h a s e d a house tha t is u n d e r cons t ruc t ion or if he owns p rope r ty in 
r e spec t of which repossess ion p roceed ings a r e p e n d i n g . T h e s a m e ru le 
appl ies if t he t e n a n t or a m e m b e r of his family who has b e e n living wi th 
h im for at least six m o n t h s is h a n d i c a p p e d or t e r m i n a l l y ill. 

PROCEEDINGS BEFORE THE COMMISSION 

36. I m m o b i l i a r e Saffi app l ied to t he C o m m i s s i o n on 23 S e p t e m b e r 
1993. It a l leged a viola t ion of Ar t ic le 1 of Protocol No. 1 a n d of Ar t ic le 6 § 1 
of t h e C o n v e n t i o n owing to t h e fact t h a t over a l e n g t h y per iod it h a d been 
unab le to enforce t he o r d e r for possess ion. 

37. T h e C o m m i s s i o n dec l a r ed t he app l ica t ion (no. 22774/93) admiss 
ible on 6 M a r c h 1997 and 18 M a y 1998. In its r epor t of 2 D e c e m b e r 1998 
( former Ar t ic le 31 of t h e C o n v e n t i o n ) , it exp res sed the opin ion t h a t t h e r e 
had b e e n a viola t ion of Art ic le 1 of Protocol No. 1 ( twenty-e igh t votes to 
one ) ; t h a t t h e r e had b e e n a viola t ion of Art ic le 6 § 1 as r e g a r d s t he r ight of 
access to a t r i b u n a l ( unan imous ly ) ; a n d t h a t no s e p a r a t e q u e s t i o n arose 
u n d e r Ar t ic le 6 § 1 as r e g a r d s the l e n g t h of t he evict ion p roceed ings 
(unan imous ly ) . T h e full t ex t of t h e C o m m i s s i o n ' s op in ion a n d of t he pa r t ly 
d i s sen t ing opinion c o n t a i n e d in t h e r e p o r t is r e p r o d u c e d as a n a n n e x to 
this j u d g m e n t . 
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F I N A L S U B M I S S I O N S T O T H E C O U R T 

38. In the i r m e m o r i a l s t he G o v e r n m e n t asked the C o u r t to dec la re t he 
app l ica t ion inadmiss ib le as the app l i can t c o m p a n y had failed to e x h a u s t 
d o m e s t i c r e m e d i e s or, in the a l t e rna t i ve , to dec la re t he c o m p l a i n t u n d e r 
Art ic le 6 inadmiss ib le as be ing i ncompa t ib l e ratione materiae w i th t h e p ro 
visions of t he Conven t i on . In the fu r the r a l t e rna t i v e , they r e q u e s t e d t he 
C o u r t to find t h a t t h e r e had b e e n no b r e a c h of e i t h e r Ar t ic le 1 of P ro to 
col No. 1 or Ar t ic le 6 § 1 of t he Conven t i on . 

39. T h e app l i can t c o m p a n y invi ted t he C o u r t t o find t h a t t he fact t h a t 
it had b e e n u n a b l e over a p ro longed per iod to enforce the o rde r for pos
session as it had b e e n refused police ass i s t ance a m o u n t e d to a b r e a c h of 
Art ic le 1 of Protocol No . 1 a n d of Ar t ic le 6 § 1 of the C o n v e n t i o n . 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

40. As before t h e C o m m i s s i o n , t he G o v e r n m e n t m a i n t a i n e d t h a t the 
app l i can t c o m p a n y had not e x h a u s t e d d o m e s t i c r e m e d i e s . T h e y said t h a t 
it had failed to issue p roceed ings in t he a d m i n i s t r a t i v e cou r t s cha l l eng ing 
the refusal of police ass i s tance a n d to ra i se , in t he s a m e p roceed ings , the 
cons t i tu t iona l i ty of t he legislat ive provisions conce rned . 

4 1 . T h e app l ican t c o m p a n y a r g u e d t h a t t h e r e was no d o m e s t i c r e m e d y 
avai lable e n a b l i n g a l and lo rd to compla in abou t t h e i n o r d i n a t e t i m e p ro 
ceedings for t he e n f o r c e m e n t of a possess ion o rde r took and t h a t it was 
imposs ib le to ob t a in a decis ion on w h e t h e r g r o u n d s ex is ted jus t i fy ing 
i m m e d i a t e evict ion. F u r t h e r m o r e , t he fact t h a t t he prefect h a d not i ssued 
a decis ion refus ing police ass i s tance m e a n t t h a t no app l ica t ion for review 
could be m a d e to t h e Reg iona l A d m i n i s t r a t i v e C o u r t . 

42. As r ega rds t he first l imb of t he object ion, t he C o u r t observes t h a t 
pr ior to 1 J a n u a r y 1990 the e n f o r c e m e n t of o rde r s for possession was sus
p e n d e d by s t a t u t e (see p a r a g r a p h s 23-26 above) . As I m m o b i l i a r e Saffi did 
not satisfy t he condi t ions laid down in t he appl icable s t a t u t o r y provisions 
to escape t h e suspens ion , it was not able to apply to t he prefect for police 
a s s i s t ance ; nor , in t h e event of such an app l ica t ion be ing t u r n e d down, 
could it have appl ied to t he a d m i n i s t r a t i v e cour t s to cha l l enge t h e p re 
fect 's decis ion. It follows t h a t such a r e m e d y would have had no p rospec t of 
success (see the S p a d e a a n d Sca l ab r ino v. I taly j u d g m e n t of 28 S e p t e m b e r 
1995, Ser ies A no. 315-B, p. 24, § 24 in fine). 

As to t h e per iod s u b s e q u e n t to 1 J a n u a r y 1990, the C o u r t observes t h a t 
r e q u e s t s for police ass i s t ance in enforc ing o rde r s for possession had to be 
dea l t wi th in o r d e r of pr ior i ty , as d e t e r m i n e d accord ing to c r i t e r i a which 
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the prefect had to es tab l i sh , after consu l t i ng the pre fec tora l c o m m i t t e e , in 
the l ight of the rules previously used to dec ide in which cases e n f o r c e m e n t 
of an o r d e r for possession escaped suspens ion (see p a r a g r a p h 28 above) . 
W h i l e it is t r u e t h a t t h e app l i can t c o m p a n y could have sough t jud ic ia l 
review in t he a d m i n i s t r a t i v e cour t s of t he Livorno Prefec t ' s refusal to 
g r a n t it police a s s i s t ance , t he C o u r t observes t h a t t he a d m i n i s t r a t i v e 
cour t s would only have had jur isdic t ion to set as ide decis ions of the prefect 
t h a t failed to apply the c r i t e r i a gove rn ing pr ior i ty . In t h e i n s t a n t case , 
I m m o b i l i a r e Saffi's compla in t was not t h a t t he pre fec t ' s dec is ions were 
a r b i t r a r y , bu t t h a t t h e app l i ca t ion of t h e c r i t e r i a for d e t e r m i n i n g priority-
had had a d i s p r o p o r t i o n a t e impac t on its r ight of p roper ty . Accordingly, as 
t h e r e was no basis for cha l l eng ing the c r i t e r i a for e s t ab l i sh ing pr ior i ty 
(mos t of which were laid down by s t a t u t e ) , an app l i ca t ion to t he a d m i n 
is t ra t ive cou r t s c a n n o t be r e g a r d e d as hav ing b e e n an effective r e m e d y . 
Moreove r , t he G o v e r n m e n t have not c i ted any decis ions of the I ta l ian 
cour t s showing o the rwi se . 

As to t he second l imb of t he object ion - the cons t i tu t iona l i ty issue - the 
C o u r t observes t h a t in t he I t a l i an legal sys tem an individual is not en t i t l ed 
to apply d i rec t ly to the C o n s t i t u t i o n a l C o u r t for review of a law's const i 
tu t iona l i ty . On ly a cour t t ry ing the m e r i t s of a case has the r igh t to m a k e a 
r e fe rence to the C o n s t i t u t i o n a l C o u r t , e i t h e r of its own m o t i o n or a t the 
r e q u e s t of a pa r ty . Accordingly, such a n app l i ca t ion c a n n o t be a r e m e d y 
whose e x h a u s t i o n is r e q u i r e d u n d e r Ar t ic le 35 of t h e C o n v e n t i o n (see the 
S p a d e a a n d Sca lab r ino j u d g m e n t c i t ed above, p. 23 , § 24) . 

In conclus ion, the object ion m u s t be d ismissed . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 1 O F P R O T O C O L No. 1 

4 3 . T h e app l i can t c o m p a n y c o m p l a i n e d t h a t i ts p ro longed inabi l i ty 
- t h r o u g h lack of police ass i s t ance - to recover possession of its a p a r t m e n t 
a m o u n t e d to a violat ion of its r ight of p rope r ty , as e m b o d i e d in Ar t ic le 1 of 
Protocol No. 1, which provides : 

" E v e r y n a t u r a l o r legal p e r s o n is e n t i t l e d to the peaceful enjoymenl ol his possessions. 
No o n e sha l l be d e p r i v e d of h i s p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d sub jec t t o 

t h e c o n d i t i o n s p r o v i d e d for by law a n d by t h e g e n e r a l p r i n c i p l e s o f i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s s h a l l n o t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t of a S t a t e to 

e n f o r c e s u c h laws a s it d e e m s n e c e s s a r y t o c o n t r o l t h e u s e of p r o p e r t y in a c c o r d a n c e w i t h 

t h e g e n e r a l i n t e r e s t o r to s e c u r e t h e p a y m e n t of t a x e s o r o t h e r c o n t r i b u t i o n s o r p e n a l t i e s . " 

A. T h e a p p l i c a b l e r u l e 

44. U n d e r the C o u r t ' s case-law, Art ic le 1 of Protocol No. 1, which 
g u a r a n t e e s in s u b s t a n c e t he r ight of p rope r ty , compr i ses t h r e e dis t inct 
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ru les (see t he J a m e s and O t h e r s v. t he U n i t e d K i n g d o m j u d g m e n t of 
21 F e b r u a r y 1986, Ser ies A no. 98 , pp. 29-30, § 37) . T h e first, which is 
exp res sed in t he first s en t ence of t he first p a r a g r a p h a n d is of a g e n e r a l 
n a t u r e , lays down the pr inc ip le of peaceful en joymen t of p rope r ty . T h e 
second ru le , in t h e second s e n t e n c e of t he s a m e p a r a g r a p h , covers dep r i 
va t ion of possess ions a n d m a k e s it subject to c e r t a i n condi t ions . T h e th i rd , 
c o n t a i n e d in the second p a r a g r a p h , recognises t h a t t he C o n t r a c t i n g S t a t e s 
a r e en t i t l ed , a m o n g o t h e r th ings , to cont ro l t he use of p r o p e r t y in accord
ance wi th t h e g e n e r a l i n t e r e s t . T h e second a n d t h i r d ru les , which a r e 
c o n c e r n e d wi th p a r t i c u l a r i n s t ances of i n t e r f e r ence wi th t he r ight to 
peaceful en joymen t of p rope r ty , mus t be c o n s t r u e d in t he l ight of t he 
gene ra l pr inciple laid down in t he first ru le (see Iatridis v. Greece [ G C ] , 
no. 31107/96, § 55 , E C H R 1999-11). 

4 5 . T h e app l i can t c o m p a n y s u b m i t t e d t h a t i ts a p a r t m e n t h a d been 
e x p r o p r i a t e d defacto, s ince , even if it would theore t i ca l ly have b e e n poss
ible for it to sell t he a p a r t m e n t , it could not have done so at m a r k e t va lue . 
It said t h a t in p rac t i ce a p a r t m e n t s wi th s i t t ing t e n a n t s sold at approx i 
m a t e l y 30%-40% less t h a n vacan t a p a r t m e n t s . It a d d e d tha t its r e n t 
r ece ip t s had been low, as t he t e n a n c y had b e e n r e g u l a t e d by Law no . 392 of 
2 7 J u l y 1978. 

46 . Like the C o m m i s s i o n , t he C o u r t no tes t h a t in this case t h e r e was 
n e i t h e r a de facto exp rop r i a t i on nor a t r ans fe r of p r o p e r t y , as the app l ican t 
c o m p a n y was at no s t age depr ived of the r ight to let or to sell the p rope r ty . 
I n d e e d , it r ega ined possession on 11 Apri l 1996 (see p a r a g r a p h 17 above) . 
As t he i m p l e m e n t a t i o n of the m e a s u r e s in ques t ion m e a n t tha t the t e n a n t 
c o n t i n u e d to occupy the a p a r t m e n t , it u n d o u b t e d l y a m o u n t e d to cont ro l of 
t he use of p roper ty . Accordingly, t he second p a r a g r a p h of Ar t ic le 1 is 
appl icab le (see the S p a d e a and Sca labr ino j u d g m e n t c i ted above, p . 25, 
§ 2 8 ) . 

B. C o m p l i a n c e w i t h the c o n d i t i o n s in t h e s e c o n d p a r a g r a p h 

/. Aim of the interference 

47. T h e G o v e r n m e n t a r g u e d t h a t t he legislat ive provis ions conce rned 
p u r s u e d a l eg i t ima t e a im , n a m e l y to avoid the social t ens ions a n d t roub les 
to publ ic o rde r t h a t would have occu r red had the cons ide rab le n u m b e r of 
o rde r s for possession issued af ter t he expiry of t he last s t a t u t o r y ex t ens ion 
of leases in 1982 a n d 1983 been enforced at t he s a m e t i m e . T h e y a d d e d 
t h a t the S t a t e h a d t h r o u g h those s a m e provis ions m a d e ce r t a in f inancial 
c o m m i t m e n t s to provide subsidised hous ing a n d hous ing benef i t s . 

4 8 . Like the C o m m i s s i o n , t he C o u r t recognises t h a t t he s i m u l t a n e o u s 
evict ion of a l a rge n u m b e r of t e n a n t s would u n d o u b t e d l y have led to 
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cons iderab le social t ens ion and j e o p a r d i s e d public o rde r . It follows tha t 
t he i m p u g n e d legis lat ion had a l eg i t ima t e a im in t he g e n e r a l i n t e r e s t , as 
r e q u i r e d by t h e second p a r a g r a p h of Art ic le 1 (see t h e S p a d e a and 
Sca labr ino j u d g m e n t c i ted above, p . 26, §§ 31-32) . 

2. Proportionality of the interference 

49. T h e C o u r t r e i t e r a t e s t h a t an i n t e r f e r ence , pa r t i cu l a r l y one falling 
to be cons ide red u n d e r t he second p a r a g r a p h of Art ic le 1 of Protocol No. 1, 
m u s t s t r ike a "fair b a l a n c e " b e t w e e n the d e m a n d s of t he g e n e r a l in te res t 
and the r e q u i r e m e n t s of t he p ro t ec t i on of t h e individual ' s f u n d a m e n t a l 
r igh t s . T h e conce rn to achieve this ba l ance is ref lected in t h e s t r u c t u r e of 
Art ic le 1 as a whole , a n d the re fo re also in its second p a r a g r a p h . T h e r e 
m u s t be a r e a s o n a b l e r e l a t i o n s h i p of p ropor t i ona l i t y b e t w e e n t h e m e a n s 
employed a n d the a im p u r s u e d . In d e t e r m i n i n g w h e t h e r th is r e q u i r e m e n t 
is m e t , t h e C o u r t recognises t h a t t he S t a t e enjoys a wide m a r g i n of 
a p p r e c i a t i o n wi th r e g a r d bo th to choos ing the m e a n s of e n f o r c e m e n t and 
to a s c e r t a i n i n g w h e t h e r t h e consequences of en fo rcemen t a r e jus t i f ied in 
t he g e n e r a l i n t e r e s t for t he pu rpose of ach iev ing the object of t he law in 
ques t ion . In s p h e r e s such as hous ing , which plays a c en t r a l role in the 
welfare a n d economic policies of m o d e r n societ ies , t he C o u r t will respec t 
t he l eg i s l a tu re ' s j u d g m e n t as to w h a t is in t h e g e n e r a l i n t e r e s t un less t h a t 
j u d g m e n t is mani fes t ly w i t h o u t r e a s o n a b l e founda t ion (see t he Me l l ache r 
a n d O t h e r s v. Aus t r i a j u d g m e n t of 19 D e c e m b e r 1989, Ser ies A no. 169, 
p . 27, § 48 , a n d Chassagnou and Others v. France [ G C ] , nos. 25088/94, 2 8 3 3 1 / 
95 a n d 28443/95 , § 75, E C H R 1999-III). 

50. T h e app l i can t c o m p a n y c o n t e n d e d t h a t t he i m p u g n e d legislative 
provis ions had been i n t e n d e d as e m e r g e n c y m e a s u r e s t h a t were jus t i f ied 
only by the fact t h a t the sacrifice imposed on land lords was a t e m p o r a r y 
o n e . T h e legis la t ion had , however , r e m a i n e d in force for too long. 

Whi l e it a c c e p t e d t h a t a fair ba l ance h a d to be s t ruck b e t w e e n the 
d e m a n d s of t h e g e n e r a l i n t e re s t and its own i n t e r e s t s , the app l ican t com
pany po in ted out t h a t t he sys tem of s t a g g e r e d evict ions h a d neve r the le s s 
proved i n a d e q u a t e : o rde r s for possession c o n t i n u e d to r e m a i n u n e x e c u t e d , 
even w h e n the landlord u r g e n t l y n e e d e d to recover his p rope r ty . F u r t h e r 
m o r e , t he Livorno Prefec t , in his decis ions p u r s u a n t to Law no. 61/89 , took 
no accoun t w h a t s o e v e r of t h e i n t e r e s t s of l and lo rds who - like t he appl i
can t c o m p a n y - wished to recover the i r a p a r t m e n t s only because t he lease 
had expi red . Moreover , the ac t ions of prefects and opin ions of prefec tora l 
c o m m i t t e e s h a d not proved to be a m e n a b l e to review by e i t h e r the j u d g e 
d e a l i n g wi th t he e n f o r c e m e n t p roceed ings or any o t h e r j u d g e . 

In conclus ion , I m m o b i l i a r e Saffi s u b m i t t e d t h a t , as it h a d b e e n left in a 
s t a t e of u n c e r t a i n t y for too long w i thou t b e i n g able to r eac t , t he legislat ive 
provis ions c o n c e r n e d had imposed a n excessive b u r d e n on it. 
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5 1 . T h e G o v e r n m e n t po in ted out t h a t t he only g round for evict ion in 
t he p r e s e n t case had b e e n the exp i r a t ion of the lease ; t h a t did not w a r r a n t 
t he app l i can t c o m p a n y ' s be ing given any pr io r i ty in the provision of police 
a s s i s t ance . T h e i n t e r f e r ence wi th i ts r igh t to peaceful en joymen t of i ts 
p r o p e r t y was the re fo re cons i s ten t wi th t he re levan t legis la t ion. T h e y 
re fe r red in p a r t i c u l a r to t he C o u r t ' s conclusion in t he case of S p a d e a a n d 
Sca lab r ino tha t the legis la t ion was a p p r o p r i a t e to achieve t he l eg i t ima t e 
a im p u r s u e d , r e g a r d be ing had in p a r t i c u l a r to t he m a r g i n of a p p r e c i a t i o n 
afforded by the second p a r a g r a p h of Ar t ic le 1 of Protocol No. 1. 

T h e G o v e r n m e n t conc luded t h a t t he b u r d e n imposed on the app l i can t 
c o m p a n y h a d not been excessive. 

52. T h e C o u r t observes t h a t , in o r d e r to dea l wi th t he chron ic hous ing 
s h o r t a g e , t he I t a l i an g o v e r n m e n t a d o p t e d a ser ies of e m e r g e n c y m e a s u r e s 
des igned to cont ro l r en t inc reases a n d to e x t e n d the val idi ty of ex i s t ing 
leases (see p a r a g r a p h s 18-19 above) . In 1982 a n d 1983, w h e n the last 
s t a t u t o r y ex tens ion exp i red , t he I t a l i an S t a t e cons ide red it necessa ry to 
resor t to e m e r g e n c y provis ions to s u s p e n d the e n f o r c e m e n t of n o n - u r g e n t 
o rde r s for possession (see p a r a g r a p h s 20-26 above) . 

As t he G o v e r n m e n t r ight ly said, the C o u r t has previously held t h a t those 
legis lat ive m e a s u r e s could r ea sonab ly be r e g a r d e d as a p p r o p r i a t e to 
achieve t he l eg i t ima t e a im p u r s u e d , r e g a r d be ing had to t he need to s t r ike a 
fair ba l ance b e t w e e n t h e i n t e r e s t s of t he c o m m u n i t y and the r ight of l and
lords (see t he S p a d e a and S c a l a b r i n o j u d g m e n t c i ted above, p . 27, § 41) . 

53 . Subsequen t ly , w h e n the final pe r iod of suspens ion of evictions h a d 
e n d e d , t h e I t a l i an S t a t e cons ide red it a p p r o p r i a t e for o r d e r s for possess ion 
to be enforced in cases to which the suspens ion ru les did not apply, 
accord ing to an o r d e r of pr ior i ty e s t ab l i shed by the pre lec t af ter consu l t i ng 
t he p re fec to ra l c o m m i t t e e . O n t h e o t h e r h a n d , non-pr io r i ty cases , such as 
t he p r e s e n t one , w e r e to be enforced wi th in a m a x i m u m per iod of four 
years s t a r t i n g on 1 J a n u a r y 1990 (see p a r a g r a p h 28 above) . 

T h e a u t h o r i t i e s q u i t e c lear ly t h o u g h t t h a t t h e y would be able to ca r ry 
out all, or, fai l ing t h a t , a large p a r t of t he u r g e n t evict ions before 1 J a n u a r y 
1990, such tha t t h e r e would have b e e n n o t h i n g fu r the r to p r even t police 
ass i s t ance be ing m a d e avai lable in n o n - u r g e n t cases , which should t h e r e 
fore have b e e n dea l t wi th by the end of 1993. 

T h a t , however , did not h a p p e n . F r o m J a n u a r y 1990 o n w a r d s r e q u e s t s 
for police ass i s t ance were dea l t wi th , as provided for by Law no. 61 /89 , in 
o r d e r of pr ior i ty , wi thou t any a d j u s t m e n t be ing m a d e to t he sys tem, even 
t h o u g h the n u m b e r of u r g e n t evict ions was go ing u p , not down, a n d t h e 
ex i s tence of o u t s t a n d i n g u r g e n t eviction p roceed ings was to all i n t e n t s a n d 
p u r p o s e s p r e v e n t i n g n o n - u r g e n t cases , whose n u m b e r was r i s ing sub
s tant ia l ly , from be ing processed . 

R e q u e s t i n g police ass i s t ance b e c a m e a s e p a r a t e s t ep in t he p roceed ings 
wi th in t he r e m i t of t he prefec t , w h o could s u s p e n d the m a g i s t r a t e ' s 
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i n s t ruc t ion ( w h e t h e r issued to a bailiff or t he police) for the en fo rcemen t 
of an o r d e r for possess ion on the d a t e set by t he m a g i s t r a t e . 

54. Like t h e C o m m i s s i o n , t h e C o u r t cons ide r s t h a t , in pr inc ip le , a 
sys tem of t e m p o r a r y suspens ion or s t a g g e r i n g of t he e n f o r c e m e n t of cour t 
o rde r s followed by the r e i n s t a t e m e n t of t he l and lo rd in his p r o p e r t y is not 
in itself open to cr i t ic ism, hav ing r e g a r d in p a r t i c u l a r to t he m a r g i n of 
a p p r e c i a t i o n p e r m i t t e d u n d e r t he second p a r a g r a p h of Art ic le 1. However , 
such a sys tem car r ies wi th it t h e risk of impos ing on l and lo rds an excessive 
b u r d e n in t e r m s of t h e i r abil i ty to dispose of t he i r p r o p e r t y a n d mus t 
accordingly provide ce r t a in p rocedu ra l s a feguards so as to e n s u r e t h a t the 
ope ra t i on of the sys tem and its impac t on a l and lord ' s p r o p e r t y r igh ts a re 
n e i t h e r a r b i t r a r y nor un fo re seeab le . 

T h e C o u r t observes t h a t t he I t a l i an sys tem suffered from a d e g r e e of 
inflexibility: by p rov id ing t h a t cases in which the lease has been t e r m i 
n a t e d on the g r o u n d t h a t t he l and lo rd u r g e n t l y n e e d s to recover the 
a p a r t m e n t for h imse l f o r his family should always be given prior i ty , it 
a u t o m a t i c a l l y m a d e the e n f o r c e m e n t of n o n - u r g e n t o rde r s for possession 
d e p e n d e n t on t h e r e be ing no r e q u e s t s w a r r a n t i n g pr ior i ty t r e a t m e n t . It 
followed t h a t , since t h e r e were always a la rge n u m b e r of pr ior i ty r eques t s 
o u t s t a n d i n g , n o n - u r g e n t o rde r s w e r e in prac t ice never enforced after 
J a n u a r y 1990. 

T h e provision of police a s s i s t ance , which the prefect d e t e r m i n e d by 
re fe rence to an o r d e r of pr ior i ty , t he re fo re e n d e d u p d e p e n d i n g a lmost 
en t i re ly on the vo lume of p r i o r - r ank ing r e q u e s t s for police ass i s tance and 
the n u m b e r of police officers a t t he prefec t ' s d isposal . 

T h e C o u r t no t e s t h a t d u r i n g t h a t a d m i n i s t r a t i v e p h a s e no cour t had 
jur isdic t ion to ru le on t he impac t which the delays caused by th is sys tem 
migh t have in a p a r t i c u l a r case , as the prefect ' s ac t ion tha t had caused the 
delays was a u t h o r i s e d a n d its scope def ined by t h e legis la t ion in issue (see 
p a r a g r a p h 42 above and , a contrario, t he following j u d g m e n t s : A G O S I v. t he 
U n i t e d K i n g d o m of 24 O c t o b e r 1986, Ser ies A no. 108, p . 19, § 55; 
Air C a n a d a v. t he U n i t e d K i n g d o m of 5 M a y 1995, Ser ies A no. 316-A, p . 18, 
§§ 44-46; and C a s u s Dosier - und F o r d e r t e c h n i k G m b H v. t he N e t h e r l a n d s 
of 23 F e b r u a r y 1995, Ser ies A no . 306-B, p. 53 , §§ 73-74). F u r t h e r , t he 
C o u r t s t resses t h a t , un l ike sect ion 56 of Law no. 392 /78 , t he e m e r g e n c y 
m e a s u r e s c o n c e r n e d did not lay down a dead l i ne by which the landlord was 
a s su red of recover ing possess ion. 

55. T h e C o u r t observes t h a t LB. o b t a i n e d an o r d e r for possession on 
21 N o v e m b e r 1983 a n d t h e j u d g e o r d e r e d t h e t e n a n t to vaca te by 
30 S e p t e m b e r 1984 (see p a r a g r a p h 12 above) . O v e r t h e e n s u i n g six years 
unt i l 1990, first LB. , a n d t h e n I m m o b i l i a r e Saffi, w e r e c a u g h t by t he effects 
of leg is la t ion t h a t s u s p e n d e d , on each occasion for a per iod of a few m o n t h s , 
e n f o r c e m e n t of n o n - u r g e n t possession o r d e r s (see p a r a g r a p h s 23-26 above) . 
In 1989 I m m o b i l i a r e Saffi, one of 722 land lords not en t i t l ed to pr ior i ty 
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t r e a t m e n t in t he provision of police ass i s t ance (see p a r a g r a p h 16 above) , 
ga ined the r ight u n d e r Law no. 61/89 to such ass i s tance at some s t age 
b e t w e e n 1 J a n u a r y 1990 a n d t h e e n d of 1993, a t t h e la tes t . In D e c e m b e r 
1993, however , t he final dead l i ne was e x t e n d e d to 31 D e c e m b e r 1995, only 
s u b s e q u e n t l y to be e x t e n d e d to 29 F e b r u a r y 1996 and , lastly, to 26 Apri l 
1996 (see p a r a g r a p h s 28-29 above) . O n 11 Apri l 1996 the app l i can t com
pany finally recovered its a p a r t m e n t , not , it m i g h t be added , wi th police 
a s s i s t ance , bu t as a resu l t of t he d e a t h of t he t e n a n t (see p a r a g r a p h 17 
above) . 

56. For a p p r o x i m a t e l y e leven yea r s , and especial ly from J a n u a r y 1990 
o n w a r d s , firstly LB. and l a t e r I m m o b i l i a r e Saffi we re t hus left in a s t a t e of 
u n c e r t a i n t y as to w h e n t h e y would be able to repossess t he i r a p a r t m e n t . 
T h e y could not apply to e i t h e r t he j u d g e d e a l i n g wi th t h e e n f o r c e m e n t 
p roceed ings , who at t he o u t s e t h a d cons ide red it r ea sonab le to impose a 
de lay (of less t h a n a year) on I.B., or the a d m i n i s t r a t i v e cour t , which would 
not have b e e n able to set as ide t he pre fec t ' s decis ion to give pr ior i ty to any 
p e n d i n g u r g e n t cases , as t h a t decis ion was an en t i re ly l eg i t ima t e one . 
N e i t h e r LB. nor I m m o b i l i a r e Saffi h a d any m e a n s of c o m p e l l i n g t he gov
e r n m e n t to t ake in to account any p a r t i c u l a r difficulties they m i g h t 
e n c o u n t e r as a resul t of t he de lay in t he eviction (see, mutatis mutandis, t he 
S p o r r o n g a n d L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 1982, 
Ser ies A no. 52, pp . 26-27, §§ 70-71). 

57. Likewise, t h e app l i can t c o m p a n y h a s no p rospec t of o b t a i n i n g 
c o m p e n s a t i o n t h r o u g h the I t a l i an cou r t s for its p r o t r a c t e d wai t , one 
d u r i n g which it was u n a b l e to sell or let t he a p a r t m e n t at m a r k e t va lue . 

58. F u r t h e r m o r e , n o t h i n g in the file sugges t s t h a t the t e n a n t occupy
ing the app l ican t company ' s p r e m i s e s dese rved any special p ro t ec t ion . 

59. In t h e l ight of t h e foregoing, t h e C o u r t a g r e e s w i t h t he C o m 
mission tha t t he sys tem of s t a g g e r i n g the e n f o r c e m e n t of o rde r s for pos
session, coupled wi th wha t had a l r eady b e e n a six-year wait because of the 
s t a t u t o r y suspens ion of t he e n f o r c e m e n t of such o rde r s , imposed a n 
excessive b u r d e n on the app l i can t c o m p a n y and accordingly upse t the 
b a l a n c e t h a t m u s t be s t ruck b e t w e e n t h e p r o t e c t i o n of t he r igh t of p rop 
e r ty a n d the r e q u i r e m e n t s of t h e g e n e r a l i n t e re s t . 

C o n s e q u e n t l y , t h e r e has b e e n a viola t ion of Art ic le 1 of Protocol No . 1. 

III. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

60. T h e app l ican t c o m p a n y also a l l eged a b r e a c h of Ar t ic le 6 § 1 of t h e 
C o n v e n t i o n , t he re levan t pa r t of which provides : 

" I n t h e d e t e r m i n a t i o n of his civil rights a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to 
a ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a] ... t r i b u n a l . . . " 
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6 1 . T h e C o u r t observes t h a t the app l ican t c o m p a n y had or iginal ly 
re l ied on Art ic le 6 in connec t ion wi th i ts compla in t r e g a r d i n g the l eng th of 
t h e p roceed ings for possess ion. Like t he C o m m i s s i o n , t he C o u r t none 
the less cons iders t h a t t he i n s t an t case m u s t firstly be e x a m i n e d in con
nec t ion wi th t h e m o r e g e n e r a l r ight to a cour t . 

A. W h e t h e r A r t i c l e 6 i s a p p l i c a b l e 

62. T h e G o v e r n m e n t did not d i spu t e t he fact t h a t t h e p roceed ings 
before t he m a g i s t r a t e r e l a t e d to t h e app l i can t c o m p a n y ' s civil r igh ts 
wi th in the m e a n i n g of Art ic le 6. However , t hey m a i n t a i n e d tha t the 
a r r a n g e m e n t s for s t a g g e r i n g police ass i s t ance w e r e not pa r t of the jud ic ia l 
process for e n f o r c e m e n t of o rde r s for possess ion, since police i n t e rven t ion 
was an a d m i n i s t r a t i v e issue, en t i re ly s e p a r a t e from and i n d e p e n d e n t of 
t h e jud ic i a l p rocess . T h e G o v e r n m e n t s t r e s sed in t h a t connec t ion t h a t it 
was not in t h e i r capac i ty as officers of the cour t t h a t prefec ts were 
e m p o w e r e d to s t a g g e r evict ions, bu t as pa r t of t he i r du t i e s as an a d m i n 
is t ra t ive a u t h o r i t y respons ib le for m a i n t a i n i n g publ ic o rde r . 

O w i n g to its special pu rpose , police ass i s t ance could not be r e g a r d e d 
m e r e l y as a m e t h o d of enforc ing j u d g m e n t s , a n d one t h a t was avai lable 
au toma t i ca l ly : r a t h e r , its funct ion was to p ro t ec t t he over r id ing g e n e r a l 
i n t e r e s t . T h a t a d m i n i s t r a t i v e p h a s e could u n d e r no c i r c u m s t a n c e s be said 
to c o m e wi th in t he scope of Art ic le 6. 

63 . T h e C o u r t acknowledges t h a t the I t a l i an p r o c e d u r e for t he en
fo rcemen t of o r d e r s for possession differs in a n u m b e r of ways from en
fo rcemen t p roceed ings in t he s tr ict sense a n d no tes t h a t it has e x a m i n e d 
th is issue before , in t he case of Scollo v. I taly, in which it conc luded tha t 
" [e jven if, in t he i n s t an t case , it is not possible to speak of e n f o r c e m e n t 
p roceed ings in t he s t r ic t s ense , ... Ar t ic le 6 § 1 is appl icab le , r e g a r d be ing 
had to the pu rpose of the p roceed ings which was to se t t l e t he d i spu t e 
b e t w e e n the app l i can t and his t e n a n t " ( j u d g m e n t of 28 S e p t e m b e r 1995, 
Ser ies A no. 315-C, p. 55, § 44) . T h e C o u r t observes t h a t t he app l ican t 
c o m p a n y issued p roceed ings before t he Livorno m a g i s t r a t e for a n o rde r 
conf i rming t e r m i n a t i o n of the lease a n d r e q u i r i n g the t e n a n t to vaca te t he 
p r e m i s e s . As t he t e n a n t did not con tes t t e r m i n a t i o n , t he only o u t s t a n d i n g 
point c o n c e r n e d the d a t e of repossess ion . For so long as t h a t d a t e was put 
back owing to t he t e n a n t ' s refusal to leave voluntar i ly , which en ta i l ed a de 

facto ex t ens ion to t he lease a n d a s u b s e q u e n t r e s t r i c t ion on the appl ican t 
c o m p a n y ' s r ight of p rope r ty , t h e r e c o n t i n u e d to be a " d i s p u t e " ("con
testation") for t he pu rpose s of Ar t ic le 6. 

In any even t , t he C o u r t recal ls t ha t t he r igh t to a cour t would be illusory 
if a C o n t r a c t i n g S t a t e ' s domes t i c legal sys t em al lowed a final, b ind ing 
jud ic ia l decis ion to r e m a i n inopera t ive to t he d e t r i m e n t of one par ty . It 
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would be inconceivable t h a t Ar t ic le 6 § 1 should descr ibe in de ta i l p roce
d u r a l g u a r a n t e e s afforded to l i t igan ts - p roceed ings t h a t a re fair, publ ic 
a n d exped i t i ous - w i thou t p r o t e c t i n g t he i m p l e m e n t a t i o n of jud ic ia l 
dec is ions ; to c o n s t r u e Ar t ic le 6 as b e i n g c o n c e r n e d exclusively wi th access 
to a cour t a n d the conduc t of p roceed ings would be likely to lead to s i tu
a t ions i ncompa t ib l e wi th t he pr inciple of t he ru le of law which the C o n 
t r a c t i n g S t a t e s u n d e r t o o k to respec t w h e n t h e y rat i f ied t he C o n v e n t i o n . 
Execu t ion of a j u d g m e n t given by any cour t m u s t t he re fo re be r e g a r d e d as 
a n i n t e g r a l p a r t of t h e " t r i a l " for t h e p u r p o s e s of Ar t ic le 6 (see t h e 
H o r n s b y v. G r e e c e j u d g m e n t of 19 M a r c h 1997, Reports of Judgments and 
Decisions 1997-11, p . 510, § 40) . 

Ar t ic le 6 is t he re fo re appl icab le in t he p r e s e n t case . 

B. C o m p l i a n c e w i t h A r t i c l e 6 

64. T h e app l i can t c o m p a n y c o m p l a i n e d t h a t the e n f o r c e m e n t p ro 
ceed ings l a s ted a p p r o x i m a t e l y t h i r t e e n yea r s . F u r t h e r m o r e , it said t h a t as 
a resu l t of t he ac t ion of t he Livorno Prefect a n d the p re fec to ra l c o m m i t t e e , 
who e x a m i n e d o rde r s for possession on a case-by-case basis in o rde r to 
d e t e r m i n e which would be enforced, t h e r e had been a b r e a c h of t he o r d e r 
of the Livorno m a g i s t r a t e , who h a d set t he d a t e by which the p r e m i s e s h a d 
to be vaca ted in the p roceed ings on the m e r i t s . I m m o b i l i a r e Saffi had from 
30 S e p t e m b e r 1984 o n w a r d s t hus been d e n i e d access to a cour t to exerc ise 
its r ight to recover its a p a r t m e n t a n d to have t he o r d e r for possess ion 
enforced. 

65 . T h e C o u r t no tes t h a t a l and lord c a n n o t seek to enforce an o r d e r for 
possession aga ins t a t e n a n t un t i l t he d a t e which the m a g i s t r a t e , hav ing 
r e g a r d to t he special needs of bo th t he landlord a n d the t e n a n t a n d t h e 
r ea sons for t he evict ion, se ts in t he o rde r . T h e m a x i m u m per iod for a s tay 
of execu t ion is s t a tu to r i ly fixed a t six, o r in excep t iona l cases twelve, 
m o n t h s , af ter which the l and lo rd m u s t be a l lowed to enforce t he o r d e r (see 
p a r a g r a p h 20 above) . T h e Livorno m a g i s t r a t e h a d ru led t h a t LB. would be 
en t i t l ed to enforce its o r d e r as from 30 S e p t e m b e r 1984. Th i s d a t e , t h o u g h , 
was pos tponed (on each occasion for several m o n t h s at a t i m e ) by legis
la t ion passed b e t w e e n D e c e m b e r 1984 a n d Apr i l 1989 (see p a r a g r a p h s 23 -
26 above) . 

66. T h e C o u r t r e i t e r a t e s t h a t t he r igh t to a cour t as g u a r a n t e e d by 
Ar t ic le 6 a lso p ro t ec t s t he i m p l e m e n t a t i o n of final, b ind ing jud ic ia l 
decis ions , which , in S t a t e s t h a t accept t he ru le of law, canno t r e m a i n 
inopera t ive to t he d e t r i m e n t of one p a r t y (see, mutatis mutandis, t h e 
H o r n s b y j u d g m e n t c i ted above, p . 510, § 40) . Accordingly , t he execu t ion of 
a jud ic ia l decis ion c a n n o t be undu ly delayed. 
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67. T h e app l ican t company , however , h a d no p a r t i c u l a r compla in t 
a b o u t t h a t s t a t u t o r y suspens ion of e n f o r c e m e n t of i ts o r d e r for possession. 
I t s compla in t was r a t h e r t h a t t he I ta l ian l eg i s l a tu re had confer red on the 
prefec t a n d the p re fec to ra l c o m m i t t e e t he power to e x a m i n e o r d e r s for 
possession on a case-by-case bas is in o rde r to d e t e r m i n e which should be 
enforced; t he Livorno m a g i s t r a t e ' s decis ion had t hus been r e n d e r e d inop
e ra t ive . 

68. T h e G o v e r n m e n t c o n t e n d e d on t h a t point t h a t a l t h o u g h prefects , 
as officers of t he cour t , w e r e r e q u i r e d to provide ass i s t ance for t h e execu
t ion of enforceab le cour t dec is ions , t h e y w e r e a lso e m p o w e r e d , in the i r 
capac i ty as t he a d m i n i s t r a t i v e a u t h o r i t y respons ib le for m a i n t a i n i n g pub
lic o rde r , to t u r n down r e q u e s t s for police ass i s t ance if its provision 
t h r e a t e n e d to cause a se r ious d i s t u r b a n c e of publ ic o r d e r . T h e fact t h a t 
t h e y had such a power did not en ta i l a den ia l of the r ight to a cour t as 
g u a r a n t e e d by Art ic le 6 § 1 of t he C o n v e n t i o n , as the prefec ts were 
r e q u i r e d to comply wi th t he g e n e r a l c r i t e r i a a n d t he i r decis ions w e r e sub
j e c t to jud ic i a l review. 

69. T h e C o u r t accepts t h a t a s tay of execu t ion of a jud ic ia l decis ion for 
such per iod as is s t r ic t ly necessary to enab le a sa t i s fac tory solut ion to be 
found to publ ic -order p rob lems m a y be jus t i f ied in excep t iona l c i rcum
s t a n c e s . 

70. T h e p r e s e n t case does not , however , concern , as t he G o v e r n m e n t 
s e e m to sugges t , a n i so la ted refusal by the prefec t to provide police assis
t a n c e , owing to t h e risk of a ser ious d i s t u r b a n c e of publ ic o r d e r . 

In t he i n s t an t case , e n f o r c e m e n t of t he o r d e r was s tayed after J a n u a r y 
1990 as a resu l t of the i n t e rven t ion of the l eg i s l a tu re , which r e o p e n e d the 
m a g i s t r a t e ' s decis ion r e g a r d i n g the d a t e by which the t e n a n t was r equ i r ed 
to vaca te t he p r e m i s e s . For a per iod of m o r e t h a n six yea r s s t a r t i n g on 
1 J a n u a r y 1990, e n f o r c e m e n t of t he o rde r for possess ion in favour of LB. 
was p o s t p o n e d on a n u m b e r of occasions (see p a r a g r a p h s 28-29 above) . 
I n d e e d , t he t e n a n t was never ac tua l ly evicted as I m m o b i l i a r e Saffi recov
e r e d its a p a r t m e n t a f te r h is d e a t h . T h e l eg i s l a tu re , p r e s u m i n g t h a t t h e 
risk t h a t h a d b e e n no ted in 1984 of se r ious b r e a c h e s of publ ic o rde r 
r e m a i n e d - as a l a rge n u m b e r of evict ions had to be enforced at t he s ame 
t i m e - confe r red a power , a n d possibly a du ty , on prefec ts , as t he a u t h o r i t y 
respons ib le for m a i n t a i n i n g publ ic o rder , to i n t e r v e n e sys temat ica l ly in 
t h e e n f o r c e m e n t of o rde r s for possess ion, whi le at the s a m e t ime def in ing 
t h e scope of t h a t power . 

71 . T h e C o u r t no t e s , firstly, t h a t the p o s t p o n e m e n t of the d a t e by 
which the p r e m i s e s had to be vaca ted r e n d e r e d n u g a t o r y t he Livorno 
m a g i s t r a t e ' s decis ion on t h a t point in his o r d e r of 21 N o v e m b e r 1983. It 
should be no ted in th i s connec t ion t h a t t h e decis ion on w h e t h e r police 
a s s i s t ance should be provided is m a d e on t h e bas i s of t h e s a m e factors - t he 
s i t ua t ion of the l and lo rd a n d t e n a n t , and the g r o u n d s for evict ion - as 
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those the m a g i s t r a t e t akes in to cons ide ra t ion u n d e r sec t ion 56 of Law 
no . 392/78 . 

72. In add i t ion , the C o u r t observes t h a t t he a s s e s s m e n t w h e t h e r it was 
a p p r o p r i a t e s u b s e q u e n t l y to s tay e n f o r c e m e n t of t h e o r d e r for possess ion 
and the re fo re defacto to e x t e n d the lease , was not subject to any effective 
review by the cour t s , s ince t he scope of jud ic ia l review of t he prefec t ' s de 
cision was l imi ted to verifying w h e t h e r he had compl ied wi th t h e c r i t e r i a 
gove rn ing the o r d e r of pr ior i ty (see p a r a g r a p h 42 above) . 

73. F u r t h e r m o r e , the fact t h a t t he sys tem for s t a g g e r i n g the provision 
of police a s s i s t ance was e x t e n d e d on a s ix -month ly basis for a l m o s t nine 
years (see p a r a g r a p h s 28-34 above) gives the impress ion t h a t t he I t a l i an 
a u t h o r i t i e s were con t en t to rely on tha t sys t em r a t h e r t h a n to seek effec
tive a l t e rna t ive solu t ions to t he publ ic -order p r o b l e m s in t he hous ing sec
tor . 

74. In conclus ion , whi le it m a y be accep ted t h a t C o n t r a c t i n g S t a t e s 
may , in excep t iona l c i r c u m s t a n c e s and , as in th is i n s t ance , by ava i l ing 
t hemse lves of the i r m a r g i n of app rec i a t i on to cont ro l t he use of p rope r ty , 
i n t e rvene in p roceed ings for t he e n f o r c e m e n t of a jud ic ia l decis ion, t h e 
c o n s e q u e n c e of such i n t e r v e n t i o n should not be tha t execu t ion is p re 
v e n t e d , inva l ida ted or undu ly de layed or, still less, t h a t t he s u b s t a n c e of 
the decis ion is u n d e r m i n e d . 

In the p r e s e n t case , as t h e C o u r t exp la ined in p a r a g r a p h s 54-56 above 
in connec t ion wi th the c o m p l a i n t u n d e r Art ic le 1 of Protocol No . 1, t he 
i m p u g n e d legis la t ion r e n d e r e d n u g a t o r y t h e Livorno m a g i s t r a t e ' s ru l ing 
in his o r d e r of 21 N o v e m b e r 1983. F u r t h e r , from the m o m e n t t he prefect 
b e c a m e the a u t h o r i t y respons ib le for d e t e r m i n i n g w h e n the o r d e r for 
possess ion would be enforced, a n d in t he l ight of t h e fact t h a t t h e r e could 
be no effective jud ic ia l review of his decis ions , the appl ican t c o m p a n y was 
depr ived of its r igh t u n d e r Ar t ic le 6 § 1 of t he Conven t i on to have its dis
p u t e (contestation) w i th its t e n a n t dec ided by a cour t . T h a t s i t ua t ion is 
i ncompa t ib l e wi th t he pr inciple of the ru le of law. 

C o n s e q u e n t l y , t h e r e has b e e n a viola t ion of Ar t ic le 6 § 1 of t he C o n 
ven t ion . 

75. As to t he compla in t c o n c e r n i n g the l eng th of t he p roceed ings , the 
C o u r t cons iders t h a t it m u s t be r e g a r d e d as hav ing been abso rbed by t h e 
p r e c e d i n g c o m p l a i n t (see p a r a g r a p h s 64-73 above) . 

IV. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

76. Art ic le 41 of the C o n v e n t i o n provides : 

"If t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows o n l y 
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p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n to t h e 

i n j u r e d p a r t y . " 

A. Damage 

77. T h e app l i can t c o m p a n y sought r e p a r a t i o n for t h e p e c u n i a r y 
d a m a g e it h a d sus t a ined , which it ca lcu la ted as follows: 

(a) 6,274,408 I ta l ian lire ( ITL) , for bailiffs ' and lawyers ' fees i ncu r r ed 
in the e n f o r c e m e n t p roceed ings ; 

(b) I T L 37,200,000, for loss of r en t ( ITL 582,000 a m o n t h from Augus t 
1992 to t h e e n d of 1997); 

(c) I T L 564,179,000, r e su l t i ng from the fact t h a t it had not b e e n able to 
real ise t he p rope r ty . 

It also r e q u e s t e d I T L 20,000,000 for non -pecun ia ry d a m a g e . 
78. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e r e was no causa l link 

b e t w e e n t h e a m o u n t s c l a i m e d for pecun ia ry d a m a g e a n d the a l leged viol
a t ions . M o r e pa r t i cu la r ly , wi th r e g a r d to r e i m b u r s e m e n t of t h e costs and 
expenses of t h e e n f o r c e m e n t p roceed ings , t hey cons ide red t h a t no award 
should be m a d e . T h e y c o n t e s t e d the bas is on which the loss of r e n t had 
been ca lcu la ted , as r en t could vary accord ing to the condi t ion and size of 
t he a p a r t m e n t a n d t h e appl ican t c o m p a n y had failed to supply a n y de ta i l s . 
T h e y also c o n t e n d e d tha t t h e r e was no evidence of any loss s t e m m i n g from 
the a l leged inabi l i ty to real ise t he a p a r t m e n t . 

Last ly , as r e g a r d s t he a l leged non-pecun ia ry d a m a g e , t h e G o v e r n m e n t 
s u b m i t t e d t h a t a f inding of a viola t ion would in i tself cons t i t u t e sufficient 
j u s t sa t is fact ion. 

79. T h e C o u r t cons iders t h a t t he a m o u n t c l a imed u n d e r (a) mus t be 
r e i m b u r s e d in p a r t ; it refers to its decision on t h a t po in t in t he Scollo case 
(see t he Scollo j u d g m e n t c i ted above, p . 56, § 50) . I t r e i t e r a t e s , however , 
t h a t u n d e r Art ic le 41 of t he C o n v e n t i o n it will o rde r r e i m b u r s e m e n t only 
of t he costs a n d expenses t h a t a r e shown to have been ac tua l ly a n d necess
arily i ncu r r ed and r ea sonab l e as to q u a n t u m (see, a m o n g o t h e r 
au thor i t ies ,Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, E C H R 1999-11). 
T h e C o u r t no tes t h a t it a p p e a r s from t h e d o c u m e n t p r o d u c e d by t h e 
app l ican t c o m p a n y in suppor t of its c la im t h a t only I T L 2,832,150 r e l a t e to 
t he c la im u n d e r ( a ) , t he r e m a i n d e r b e i n g r e l a t e d to o t h e r p roceed ings 
whose ex i s t ence and pu rpose w e r e u n k n o w n to t he C o u r t . It accordingly 
dec ides to a w a r d the s u m of I T L 2,832,150 only. 

As t o (b) , t he C o u r t finds t h e app l ican t c o m p a n y ' s bas is for ca lcu la t ion 
r ea sonab l e bu t cons iders t h a t an award should be m a d e u n d e r th is head 
only u p to Apri l 1996, w h e n I m m o b i l i a r e Saffi recovered possess ion of i ts 
a p a r t m e n t . C o n s e q u e n t l y , it dec ides to award t he s u m of I T L 25,608,000. 

As r e g a r d s , lastly, t he s u m c la imed u n d e r (c), the C o u r t po in t s out tha t 
t h e r e h a s b e e n no exp rop r i a t i on or s i t ua t i on t a n t a m o u n t to a depr iva t ion 
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of p roper ty , but a r e d u c e d abil i ty to dispose of t he possess ions in ques t i on 
(see t h e M a t o s e Silva, Lda. , a n d O t h e r s v. P o r t u g a l j u d g m e n t of 
16 S e p t e m b e r 1996, Reports 1996-rV, p . 1117, § 101). As t h e r e is no evi
d e n c e t h a t t he app l i can t c o m p a n y h a d a t t e m p t e d , bu t had not b e e n ab le , 
to sell t he p rope r ty , th is c la im is d ismissed . 

As r e g a r d s n o n - p e c u n i a r y d a m a g e , t h e C o u r t cons iders t h a t it is un 
necessa ry to e x a m i n e w h e t h e r a c o m m e r c i a l c o m p a n y m a y al lege t h a t it 
has s u s t a i n e d n o n - p e c u n i a r y d a m a g e t h r o u g h anx i e ty as , hav ing r e g a r d to 
the facts of the case , it dec ides to m a k e no award u n d e r this head . 

B. Costs and expenses 

80. Finally, t he app l i can t c o m p a n y sought r e i m b u r s e m e n t only of 
t he costs it had i n c u r r e d before t he C o m m i s s i o n , which it pu t at 
I T L 27,054,500. 

81. T h e G o v e r n m e n t left t h e issue to t h e C o u r t ' s d i sc re t ion , t h o u g h it 
said t h a t t he a m o u n t c la imed was excessive. 

82. T h e C o u r t observes t h a t t h e app l i can t c o m p a n y ' s lawyer a t n o 
s tage in formed t he C o m m i s s i o n t h a t his cl ient had recovered possession 
of t h e a p a r t m e n t in Apri l 1996. H e only in formed t he C o u r t on 30 Apri l 
1999, on enqu i ry by t he Regis t ry . H e none the l e s s m a d e a c la im in respec t 
of p e c u n i a r y d a m a g e a l legedly s u s t a i n e d by his cl ient u p to the end of 
1997. 

U n d e r the c i r c u m s t a n c e s , t he C o u r t cons iders it a p p r o p r i a t e to a w a r d 
I T L 5,000,000 only. 

C. Default interest 

83. Accord ing to t he in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t app l icab le in I ta ly at t he d a t e of adopt ion of t he p r e s e n t 
j u d g m e n t is 2.5% p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a b r e a c h of Art ic le 1 of Protocol No . 1; 

2. Holds t h a t t h e r e has b e e n a b r e a c h of Art ic le 6 § 1 of t h e C o n v e n t i o n as 
r e g a r d s t he r ight to a cour t ; 

3. Holds t h a t t he compla in t u n d e r Ar t ic le 6 § 1 r e g a r d i n g t h e l e n g t h of t h e 
p roceed ings is abso rbed by the p reced ing compla in t ; 
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4 . Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t company , wi th in 
t h r e e m o n t h s , t he following a m o u n t s : 

(i) 28,440,150 ( twenty-e igh t mil l ion four h u n d r e d and forty thou
sand one h u n d r e d a n d fifty) I t a l i an lire for p e c u n i a r y d a m a g e ; 
(ii) 5,000,000 (five mil l ion) I t a l i an lire for costs a n d expenses ; 

(b) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 2 .5% shall be payable from 
the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses t he r e m a i n d e r of t he app l i can t c o m p a n y ' s c la ims for j u s t 
sa t is fact ion. 

D o n e in Engl i sh a n d in F r e n c h , and de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a sbou rg , on 28 J u l y 1999. 

Luz ius W l L D H A B E R 

P r e s i d e n t 

M a u d DE B O E R - B U Q U I C C H I O 
D e p u t y R e g i s t r a r 
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T h e full t e x t of t h e r e p o r t m a y be o b t a i n e d f r o m t h e R e g i s t r y of t h e C o u r t . 
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A. Complaints declared admissible 

57. T h e C o m m i s s i o n has dec la red admiss ib le : 
- t he app l ican t company ' s c o m p l a i n t t h a t its r ight to the peaceful 

en joymen t of its possess ions was viola ted on account of t he impossibi l i ty 
for it to recover possess ion of i ts a p a r t m e n t ; 

- t h e q u e s t i o n w h e t h e r t h e impossibi l i ty for t he app l i can t c o m p a n y to 
enforce the eviction o rde r in its favour cons t i t u t e s a b r e a c h of i ts r ight of 
access to a cour t ; 

- t he app l ican t c o m p a n y ' s compla in t t h a t t he p roceed ings of enforce
m e n t of t he eviction o rde r have exceeded a " r ea sonab le t i m e " . 

B. Points at issue 

58. T h e po in t s at issue in the p r e s e n t case a re as follows: 
- w h e t h e r t h e r e has b e e n a viola t ion of Ar t ic le 1 of Protocol No. 1; 
- w h e t h e r t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of t he Conven t i on 

as r e g a r d s t he r ight of access to a cour t ; 
- w h e t h e r t h e r e has b e e n a viola t ion of Ar t ic le 6 § 1 of t he Conven t ion 

as r e g a r d s t he l eng th of t h e p roceed ings . 

C. As regards Article 1 of Protocol No. 1 

59. Ar t ic le 1 of Protocol No. 1 provides as follows: 

" E v e r y n a t u r a l o r l ega l p e r s o n is e n t i t l e d t o t h e p e a c e f u l e n j o y m e n t o f h is p o s s e s s i o n s . 
N o o n e sha l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d s u b j e c t t o 
t h e c o n d i t i o n s p r o v i d e d for bv l a w a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s sha l l n o t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t of a S t a t e t o 
e n f o r c e s u c h l aws a s it d e e m s n e c e s s a r y t o c o n t r o l t h e use of p r o p e r t y in a c c o r d a n c e w i t h 
t h e g e n e r a l i n t e r e s t o r to s e c u r e t h e p a y m e n t of t a x e s o r o t h e r c o n t r i b u t i o n s o r p e n a l 
t i e s . " 

60. T h e app l i can t c o m p a n y a l leges a b r e a c h of Art ic le 1 of Pro to
col No. 1 on account of t he fact t h a t for a p ro longed per iod it has been 
imposs ib le for it to recover possession of its flat , owing to t he imple 
m e n t a t i o n of e m e r g e n c y legislat ive provisions on res iden t i a l property-
leases . 

The applicable rule 

6 1 . T h e C o m m i s s i o n recal ls t h a t Ar t ic le 1 of Protocol No. 1 g u a r a n t e e s 
in s u b s t a n c e t he r ight of p rope r ty . It compr i se s t h r e e d is t inc t ru les . T h e 
first, which is exp res sed in t he first s e n t e n c e of t h e first p a r a g r a p h and is 
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of a g e n e r a l n a t u r e , lays down t h e pr inc ip le of peaceful en joymen t of 
p roper ty . T h e second ru le , in t he second s e n t e n c e of t he s a m e p a r a g r a p h , 
covers dep r iva t ion of possess ions a n d subjects it to c e r t a i n condi t ions . 
T h e th i rd , c o n t a i n e d in t he second p a r a g r a p h , recognises t h a t C o n t r a c t 
ing S t a t e s a r e en t i t l ed , a m o n g s t o t h e r t h ings , to con t ro l the use of p rop
e r ty in acco rdance wi th t he g e n e r a l i n t e r e s t . T h e t h r e e ru les a r e not 
"d i s t inc t " in t he sense of be ing u n c o n n e c t e d : the second a n d th i rd ru les 
a r e conce rned wi th pa r t i cu l a r i n s t ances of i n t e r f e r ence wi th t he r igh t to 
peaceful en joyment of p rope r ty , a n d should the re fo re be c o n s t r u e d in the 
l ight of t he g e n e r a l pr inc ip le laid down in t he first ru le (see Eu r . C o u r t 
H R , Na t iona l & Provincia l Bu i ld ing Society, Leeds P e r m a n e n t Bui ld ing 
Society and Yorksh i re Bui ld ing Society v. t h e U n i t e d K i n g d o m j u d g m e n t 
of 23 O c t o b e r 1997, Reports of Judgments and Decisions 1997-VTI, pp . 2352-
53 , § 7 8 ) . 

62. T h e app l ican t c o m p a n y s u b m i t s t h a t it has b e e n de facto exp ro 
p r i a t e d , given t h a t , even if it would theore t i ca l ly be possible for it to sell i ts 
a p a r t m e n t , it could not sell it at t h e m a r k e t pr ice ; it s u b m i t s in fact t h a t 
t h e sel l ing price of occupied a p a r t m e n t s is a p p r o x i m a t e l y 30-40% lower 
t h a n t h a t of vacan t a p a r t m e n t s . It fu r the r poin ts out t h a t it receives a low 
r e n t , p u r s u a n t to Law no. 392/78 . 

63. T h e C o m m i s s i o n recal ls t h a t t h e C o u r t has a l ready found in 
s imi lar s i t ua t ions of delays in enforc ing an evict ion o r d e r t h a t , as at all 
t i m e s t he lessors r e t a i n t he possibil i ty of a l i e n a t i n g t he i r p r o p e r t y a n d 
rece iv ing r e n t , a n d as t he i m p l e m e n t a t i o n of the provis ions at issue resul t 
in t he t e n a n t s c o n t i n u i n g to occupy the flats , the s i t ua t ion c o m p l a i n e d of 
a m o u n t s to cont ro l of t he use of p r o p e r t y (see Eu r . C o u r t H R , Scollo 
v. I t a l y j u d g m e n t of 28 S e p t e m b e r 1995, Ser ies A no. 315-C, p. 52, § 27). 

64. Accordingly, t h e second p a r a g r a p h of Art ic le 1 is app l icab le . 

Compliance with the conditions in the second paragraph 

65. T h e G o v e r n m e n t a r g u e t h a t , in e n a c t i n g t h e legislat ive provis ions 
a t i ssue , t he g o v e r n m e n t a n d P a r l i a m e n t were c o n c e r n e d to avoid t he 
social t ens ions a n d t roub les to publ ic o r d e r which would have occur red , 
had the cons ide rab le n u m b e r of evict ion o rde r s which were issued af ter 
t he expiry of t he last s t a t u t o r y ex t ens ion of leases in 1982 and 1983 b e e n 
enforced a t t he s a m e t i m e . T h e y fu r the r u n d e r l i n e t h a t ce r t a in f inancial 
c o m m i t m e n t s w e r e a t t h e s a m e t i m e t a k e n by t h e S t a t e wi th a view to 
financing subsidised hous ing a n d g r a n t i n g hous ing benef i t s . 

66. T h e C o m m i s s i o n accep t s t h a t , in t he absence of an effective hous 
ing policy, to enforce a la rge n u m b e r of evict ions s i mu l t an eo u s l y could 
lead to cons ide rab le social t ens ion . F u r t h e r , t he C o m m i s s i o n no tes t h a t by 
e n a c t i n g t he m e a s u r e s a t issue t he g o v e r n m e n t was conce rned to p ro tec t 
t e n a n t s on low i n c o m e . 
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67. Accordingly, it cons iders t h a t t he i m p u g n e d legis la t ion had a 
l e g i t i m a t e a im in the g e n e r a l i n t e r e s t , as r e q u i r e d by the second 
p a r a g r a p h of Art ic le 1 (see , mutatis mutandis, t h e Scollo j u d g m e n t , loc. 
cit. , p . 52, §§ 30-31). 

68 . T h e C o m m i s s i o n recal ls t he C o u r t ' s wel l -es tab l i shed case-law 
acco rd ing to which an i n t e r f e r ence , inc lud ing one fall ing to be cons ide red 
u n d e r t he second p a r a g r a p h of Ar t ic le 1, m u s t s t r ike a "fair b a l a n c e " 
b e t w e e n the d e m a n d s of t he g e n e r a l i n t e r e s t of t he c o m m u n i t y a n d the 
r e q u i r e m e n t s of t he p r o t e c t i o n of t he individual ' s f u n d a m e n t a l r igh t s . T h e 
c o n c e r n to achieve this ba l ance is ref lected in t h e s t r u c t u r e of Art ic le 1 as 
a whole , inc lud ing the second p a r a g r a p h : t h e r e m u s t the re fo re be a 
r e a s o n a b l e r e l a t i onsh ip of p ropor t i ona l i t y b e t w e e n the m e a n s employed 
a n d the a i m s p u r s u e d . F u r t h e r m o r e , in d e t e r m i n i n g w h e t h e r this 
r e q u i r e m e n t has b e e n m e t , it is recognised t h a t a C o n t r a c t i n g S t a t e enjoys 
a wide m a r g i n of a p p r e c i a t i o n in such m a t t e r s , a n d the S t r a s b o u r g o rgans 
will r e spec t t h e l eg i s l a tu re ' s a s s e s s m e n t unless it is devoid of r ea sonab le 
founda t ion (see Eu r . C o u r t H R , M e l l a c h e r a n d O t h e r s v. A u s t r i a j u d g 
m e n t of 19 D e c e m b e r 1989, Ser ies A no. 169, p . 27, § 48, and , mutatis 
mutandis, the G a s u s Dosier - und F o r d e r t e c h n i k G m b H v. t he N e t h e r l a n d s 
j u d g m e n t of 23 F e b r u a r y 1995, Ser ies A no. 306-B, pp . 48-49, § 60) . 

69 . T h e app l i can t c o m p a n y poin ts ou t t h a t the legis lat ive provisions at 
issue were des igned as e m e r g e n c y legis la t ion, jus t i f iab le only in t he light 
of t h e t e m p o r a r y n a t u r e of t he sacrifice imposed on the lessors . However , 
t hey have l a s ted so long t h a t t he lessors have been m a d e to b e a r t he costs 
of t he S t a t e ' s i n a d e q u a t e hous ing and social policy. 

70. T h e app l i can t c o m p a n y accep t s t h a t a fair b a l an ce m u s t be s t ruck 
b e t w e e n the d e m a n d s of the g e n e r a l i n t e r e s t a n d its own in t e re s t s ; it 
po in t s out however t h a t t he sys tem of s t a g g e r e d evictions has proved 
i n a d e q u a t e : eviction o rde r s con t i nue to r e m a i n u n e x e c u t e d , even in cases 
of t he lessors ' u r g e n t necess i ty to recover the a p a r t m e n t s . F u r t h e r m o r e , 
t he sys tem takes no accoun t w h a t s o e v e r of the i n t e r e s t s of t he lessors who 
- like t he app l ican t c o m p a n y — wish to recover t h e i r a p a r t m e n t s only 
because t h e lease has exp i red : they a r e kep t w a i t i n g for too long. After 
m o r e t h a n fou r t een yea r s , in fact, t he app l ican t c o m p a n y ' s case is still not 
e n t i t l e d to pr ior i ty in the g r a n t of police a s s i s t ance . In the opinion of t he 
app l i can t c o m p a n y , the m a i n p r o b l e m res ides in t he lack of t he indica t ion 
of w h e n it will be possible for it to recover possess ion of its a p a r t m e n t . 

71 . T h e app l i can t c o m p a n y t h u s m a i n t a i n s t h a t t he effect of t he legis
lative provisions u n d e r cons ide ra t i on imposed an excessive a n d individual 
b u r d e n on it. 

72. T h e G o v e r n m e n t po in t ou t t h a t in t he p r e s e n t case t he only g r o u n d 
for t he evict ion is the expiry of t he lease , so t h a t t he app l i can t c o m p a n y 
does not deserve any p r io r i ty in t he g r a n t of police a s s i s t ance . T h e y thus 
point ou t t h a t t he evict ion o rde r g r a n t e d to t he app l i can t c o m p a n y will be 
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enforced in accordance wi th the provisions of sec t ion 3.5 of Law no. 61/89 , 
as a m e n d e d , wi th d u e r e g a r d for t he pr ior i ty cases provided for by t h e 
legis la t ion and in t h e c r i t e r ion of chronologica l o rde r , subject to an 
a s s e s s m e n t of t he individual s i t u a t i o n s a n d , in any even t , in acco rdance 
wi th t h e c r i t e r ion of 30% of t he to ta l n u m b e r of evict ion o rde r s to be 
enforced wi th in t he space of a m o n t h . 

73. T h e C o m m i s s i o n observes t h a t , in o r d e r to deal wi th the chronic 
hous ing s h o r t a g e , t he I t a l i an g o v e r n m e n t a d o p t e d a ser ies of e m e r g e n c y 
m e a s u r e s des igned firstly to con t ro l r en t inc reases t h r o u g h r e n t freezes 
m i t i g a t e d by occasional r ises a n d secondly to e x t e n d the val idi ty of exist
ing leases . 

74. In 1982 a n d 1983, when the last s t a t u t o r y ex t ens ion exp i red , t he 
I ta l ian S ta te cons ide red it necessa ry to resor t to e m e r g e n c y provis ions to 
pos tpone , su spend or s t a g g e r the e n f o r c e m e n t of cour t o rde r s r e q u i r i n g 
t e n a n t s to vaca te t he p r e m i s e s they occupied. Accordingly, while in ordin
ary e n f o r c e m e n t p roceed ings t he bailiff r e q u e s t s a n d a u t o m a t i c a l l y 
ob t a in s t he ass i s t ance of t he police wheneve r it is necessa ry , in p roceed
ings for t he e n f o r c e m e n t of evict ion o rde r s the g r a n t of police ass i s tance 
has b e c o m e a s e p a r a t e p h a s e u n d e r t he a u t h o r i t y of t he prefec t , who has 
t he power to set as ide t he o r d e r given by the cour t to bo th t he bailiff and 
the police to enforce t he eviction o rde r on the d a t e set by t he cour t itself. 

75. T h e C o m m i s s i o n cons iders t h a t , in p r inc ip le , a sys t em of s t agge r 
ing of t he e n f o r c e m e n t of cour t o rde r s and , subsequen t ly , t he r e i n s t a t e 
m e n t of lessors in the i r p r o p e r t y is not in itself open to cr i t ic ism, hav ing 
r e g a r d in pa r t i cu l a r to t he m a r g i n of app rec i a t i on p e r m i t t e d u n d e r t he 
second p a r a g r a p h of Ar t ic le 1. 

76. However , such a sys tem car r ies wi th it the risk of impos ing on les
sors an excessive b u r d e n in t e r m s of t he i r abi l i ty to dispose of t he i r p rop
e r ty and m u s t accordingly provide c e r t a i n p rocedu ra l s a feguards so as to 
e n s u r e t h a t the ope ra t i on of t he sys tem and its i m p a c t on a lessor 's p rop 
e r ty r igh t s a re n e i t h e r a r b i t r a r y nor u n p r e d i c t a b l e . 

77. T h e C o m m i s s i o n observes a t t he ou t se t t h a t t he sys tem u n d e r 
cons ide ra t ion was des igned as an e m e r g e n c y a n d t e m p o r a r y solut ion, 
a i m i n g at a l lowing the g r a d u a l e n f o r c e m e n t of all evict ion o rde r s which 
had b e c o m e enforceable in 1984 and , m o r e genera l ly , at m a n a g i n g the 
i n t e rven t ion of t he police in th is sensi t ive a r e a in a cons i s t en t m a n n e r and 
t h r o u g h a single au tho r i t y . 

78. However , t he C o m m i s s i o n observes tha t this " e m e r g e n c y " solut ion 
has t u r n e d into a wel l -es tab l i shed p rac t i ce ; t he m e a s u r e s of s t a g g e r i n g of 
police ass i s t ance have b e e n t a k e n each t i m e for a per iod of some m o n t h s 
bu t , s ince 1989 - desp i t e t he G o v e r n m e n t ' s a s s u r a n c e s t h a t no fu r the r 
such m e a s u r e s would be t a k e n in t he fu ture - t hey have b e e n r eapp l i ed 
n ine t i m e s for a d u r a t i o n of a lmos t n ine years to d a t e . No long - t e rm law 
has so far been enac t ed . 
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79. F u r t h e r , t he C o m m i s s i o n po in t s out t h a t t h e prefect is fully 
respons ib le for e s tab l i sh ing , w i th due r e g a r d for t he specific local s i t ua t ion 
a n d t h e n u m b e r of sets of p roceed ings p e n d i n g , w h e n the police should 
i n t e r v e n e a n d for s t a g g e r i n g the i r i n t e rven t ion to p r even t t he enforce
m e n t of evict ion o r d e r s from caus ing social u n r e s t . T h e law only provides 
for a g e n e r a l f r amework accord ing to which pr ior i ty m u s t be given to cases 
of a r r e a r s and cases in which t h e lease has exp i r ed a n d t h e r e is a dec la ra 
t ion of u r g e n t need to recover possess ion of the p rope r ty . T h e chronological 
c r i t e r i a app l ied by t h e prefect t ake account of t he individual s i tua t ions , 
wi th d u e r e g a r d for t he n e e d to s t a g g e r evictions in such a way as not to 
exceed the m a x i m u m n u m b e r which could be ca r r i ed out s imul t aneous ly . 
W i t h re fe rence to t h e p r e s e n t case , t he C o m m i s s i o n no tes t h a t t he Prefect 
of Livorno has d e t e r m i n e d a c r i t e r ion of 30% of the to ta l n u m b e r of evic
t ion o rde r s to be enforced w i th in t he space of a m o n t h . T h e C o m m i s s i o n 
fu r the r no tes t h a t Art ic le 1 bis of Legis la t ive D e c r e e no. 172/1997, which 
had even confer red on the prefect t he a u t h o r i t y to dec ide on the g ran t of 
police ass i s t ance in each individual case , was dec l a r ed to be in conflict wi th 
t he C o n s t i t u t i o n (see p a r a g r a p h 55 of t he r epo r t ) . 

80. T h e prefec t ' s decisions a r e t hus , to a very high e x t e n t , dis
c r e t i ona ry a n d they a r e not subject to the cont ro l of t he j u d g e of t h e 
execu t ion . T h e C o m m i s s i o n has a l r eady po in ted out t h a t t h e prefect ' s 
powers a r e so wide t h a t a review by the a d m i n i s t r a t i v e cour t s of t he 
m a n n e r in which th is d i sc re t ion has b e e n used could not have an impac t on 
t h e m e r i t s of the decision i tself (see Aldini v. I ta ly, app l i ca t ion no. 20177 / 
92, decis ion of 27 J u n e 1996, u n r e p o r t e d ; see also, mutatis mutandis, Eur . 
C o u r t H R , S p a d e a a n d Sca lab r ino v. I taly j u d g m e n t of 28 S e p t e m b e r 1995, 
Ser ies A no. 315-B, pp . 23-24, § 24 in fine). 

8 1 . T h e C o m m i s s i o n observes t h a t t he sys tem suffers in i tself from a 
d e g r e e of inflexibility: on the one hand , by provid ing t h a t cases in which 
t h e lease has b e e n t e r m i n a t e d on the g r o u n d t h a t t he lessor u rgen t ly 
n e e d s to recover t he a p a r t m e n t for h imsel f or his family always deserve 
pr ior i ty , it a u t o m a t i c a l l y s u b o r d i n a t e s t h e possibil i ty of enforc ing non
u r g e n t evictions to t h e absence of any r e q u e s t s dese rv ing pr ior i ty ; since 
t h e r e a r e always o u t s t a n d i n g r e q u e s t s dese rv ing pr ior i ty , n o n -u rg en t 
evict ions a r e in p rac t i ce neve r enforced. N o provision is m a d e in these 
e m e r g e n c y m e a s u r e s - unl ike in sec t ion 56 of Law no. 392/78 — for a 
m a x i m u m per iod wi th in which the r e i n s t a t e m e n t m u s t occur . O n the 
o t h e r hand , the sys tem m a k e s no provision for a sys t ema t i c a n d per iodical 
r e a s s e s s m e n t of the d e g r e e of p r o t e c t i o n to be accorded to t e n a n t s . 

82. T h e C o m m i s s i o n the re fo re cons iders t h a t t h e sys tem in ques t ion , 
by r eason of t he m a n n e r in which it has b e e n cons t an t l y r eapp l i ed and of 
t he w ide - r ang ing d i sc re t iona ry power to g r a n t police ass i s t ance which is 
except iona l ly confe r red on a n a d m i n i s t r a t i v e a u t h o r i t y not subjec ted to 
jud ic ia l con t ro l , coupled wi th t h e r igidi ty of the c r i t e r i a for t he g r a n t of 
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police a s s i s t ance , has an a r b i t r a r y a n d u n p r e d i c t a b l e impac t on t he les
sors ' p r o p e r t y r igh ts which is not open to cha l l enge . 

83 . T h e C o m m i s s i o n observes t h a t , in the p r e s e n t case , t he app l ican t 
c o m p a n y s u b m i t t e d the m a t t e r of the evict ion of i ts t e n a n t s to t he ord in
ary cour t s in N o v e m b e r 1983; it o b t a i n e d an evict ion o r d e r in its favour on 
21 N o v e m b e r 1983 a n d the j u d g e or iginal ly set t he evict ion at 30 Sep
t e m b e r 1984. In 1989, t he app l i can t c o m p a n y ' s case was one of t he 722 
which w e r e not en t i t l ed to pr ior i ty in t h e g r a n t of police a s s i s t ance . Even 
today, some fou r t een years af ter the d a t e or iginal ly set for t h e evict ion, 
t he app l i can t company ' s case is still not en t i t l ed to pr ior i ty . Nor is it 
possible to foresee w h e n it will be so en t i t l ed , a n d th is de sp i t e t he fact t h a t 
police ass i s t ance should a d m i t t e d l y be g r a n t e d in chronologica l o rde r . T h e 
app l i can t c o m p a n y has t hus b e e n left in a s t a t e of u n c e r t a i n t y as to w h e n it 
will be able to dispose of its p r o p e r t y wi th vacan t possess ion. In add i t ion , 
t h e r e exis ted no possibil i ty for t he app l ican t c o m p a n y to r equ i r e the 
g o v e r n m e n t to t ake in to accoun t p a r t i c u l a r difficulties which it m i g h t 
have e n c o u n t e r e d as a resul t of t he de lay in the evict ion or to seek com
p e n s a t i o n for the pre jud ice suffered t h e r e b y (see, mutatis mutandis, Eu r . 
C o u r t H R , S p o r r o n g a n d L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 
1982, Ser ies A no. 52, pp . 26-27, §§ 70-71). 

84. F u r t h e r m o r e , n o t h i n g in t he file sugges t s t h a t t he t e n a n t occupy
ing t h e app l i can t company ' s p r e m i s e s dese rves a pa r t i cu la r ly s t r o n g p ro 
tec t ion . N o r have the G o v e r n m e n t s u b m i t t e d any such a r g u m e n t . 

85 . T h e C o m m i s s i o n the re fo re cons iders t h a t the app l icab le sys tem 
w h e r e b y the e n f o r c e m e n t of evict ion o rde r s is s t a g g e r e d has imposed a n 
excessive individual b u r d e n on the app l i can t c o m p a n y and has t h e r e b y 
upse t , to t he d e t r i m e n t of t he app l i can t company , the ba l ance t h a t m u s t 
be s t ruck b e t w e e n the p ro t ec t i on of t h e r ight of p r o p e r t y a n d the r e q u i r e 
m e n t s of publ ic in t e re s t . 

Conclusion 

86. T h e C o m m i s s i o n finds, by twenty-e igh t votes to one , t h a t in t h e 
p r e s e n t case t h e r e has b e e n a v io la t ion of Art ic le 1 of Protocol No . 1. 

D. As regards Article 6 § 1 of the Convention in the context of the 
right of access to a court 

87. Ar t ic le 6 § 1 of t he C o n v e n t i o n provides in its p e r t i n e n t pa r t : 

" I n t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d t o 
a ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a] ... t r i b u n a l . . . " 
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88. T h e app l i can t c o m p a n y h a d or ig ina l ly invoked Ar t ic le 6 in t he con
tex t of t he r ea sonab l enes s of t he l eng th of t h e evict ion p roceed ings ; the 
C o m m i s s i o n had cons ide red t h o u g h tha t an issue m i g h t ar ise in t he contex t 
of t he r ight of access to a cour t . Accordingly, t h e C o m m i s s i o n will first 
e x a m i n e t he p r e s e n t case from the s t a n d p o i n t of t he r ight of access to a 
cour t . 

89. T h e r e s p o n d e n t G o v e r n m e n t a r g u e in t he first place t h a t Art ic le 6 
of the Conven t i on is not app l icab le to t he p roceed ings at issue, given tha t 
t he s t a g g e r e d police ass i s tance is " o u t s i d e " t he jud ic i a l process r e l a t i ng to 
t h e en fo rcemen t of t he evict ion o rde r , s ince t he ac t ions of t h e police con
s t i t u t e an a d m i n i s t r a t i v e p h a s e which is qu i t e s e p a r a t e a n d i n d e p e n d e n t 
from t h a t process . T h e G o v e r n m e n t s t ress in this respec t t h a t it is not in 
its capac i ty as "as s i s t an t to t he j u d g e " t h a t the prefect has t he power to 
s t a g g e r evict ions, s ince th is ope ra t i on , because of i ts special pu rpose , can
not be cons ide red as t he m e r e e n f o r c e m e n t of t h e cour t j u d g m e n t , resul t 
ing a u t o m a t i c a l l y from t h a t j u d g m e n t . T h e p r o c e d u r e at issue is i n t e n d e d 
as an a d m i n i s t r a t i v e m e a n s of p r e se rv ing the over r id ing publ ic in t e re s t . 

90. T h e y fu r the r submi t t h a t , even a s s u m i n g t h a t Ar t ic le 6 is appl ic
ab le , it was not v io la ted . 

9 1 . T h e C o m m i s s i o n recal ls t h a t Art ic le 6 § 1 secures to everyone the 
r igh t to have a n y c la im r e l a t i n g to his civil r igh t s a n d obl iga t ions b rough t 
before a cour t or t r i buna l ; in th is way, it embod ie s t he " r ight to a cour t" , of 
which the r ight of access , t h a t is t he r ight to in s t i tu t e p roceed ings before 
cour t s in civil m a t t e r s , c o n s t i t u t e s one aspec t . However , t h a t r ight would 
be il lusory if a C o n t r a c t i n g S t a t e ' s domes t i c legal sys tem al lowed a final, 
b ind ing jud ic ia l decis ion to r e m a i n inopera t ive to the d e t r i m e n t of one 
par ty . It would be inconceivable t h a t Ar t ic le 6 § 1 should desc r ibe in de ta i l 
p rocedu ra l g u a r a n t e e s afforded to l i t igan ts - p roceed ings t h a t a r e fair, 
publ ic and exped i t ious - w i thou t p r o t e c t i n g the i m p l e m e n t a t i o n of jud ic ia l 
decis ions; to c o n s t r u e Art ic le 6 as be ing conce rned exclusively wi th access 
to a cou r t a n d the conduc t of p roceed ings would be likely to lead to si tu
a t ions i ncompa t ib l e wi th the pr inciple of t he ru le of law which the Con
t r a c t i n g S t a t e s u n d e r t o o k to r e spec t w h e n they rat if ied t he Conven t ion . 
Execu t ion of a j u d g m e n t given by any cour t m u s t the re fo re be r e g a r d e d as 
a n in t eg ra l pa r t of t h e " t r i a l " for t he pu rposes of Art ic le 6 (see Eu r . C o u r t 
H R , H o r n s b y v. G r e e c e j u d g m e n t of 19 M a r c h 1997, Reports 1997-11, 
pp. 510-11 , § 4 0 ) . 

92. T h e C o m m i s s i o n observes t h a t the app l ican t c o m p a n y s u b m i t t e d 
for t he d e t e r m i n a t i o n of t h e Livorno m a g i s t r a t e the ques t i ons w h e t h e r or 
not it was en t i t l ed to t e r m i n a t e t he lease , and w h e n it would recover pos
sess ion of i ts p rope r ty . T h e C o m m i s s i o n cons ide r s t h a t t he dec is ion of t he 
m a g i s t r a t e on the l a t t e r po in t was also decisive for the app l i can t com
pany ' s civil r i gh t s . T h e m a g i s t r a t e cons ide red it a p p r o p r i a t e , p u r s u a n t to 
sec t ion 56 of Law no. 392/78 , to s tay t he execu t ion un t i l 30 S e p t e m b e r 
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1984. No object ion was Tiled by the t e n a n t aga ins t th is decis ion, which 
accordingly b e c a m e final. 

93 . However , as a resu l t of t h e e m e r g e n c y m e a s u r e s e n a c t e d by the 
I t a l i an g o v e r n m e n t , t h e q u e s t i o n of w h e n t h e j u d g m e n t is t o be e x e c u t e d 
has been de facto w i t h d r a w n from the cou r t s a n d confer red on the said 
a d m i n i s t r a t i v e au tho r i t y , t he prefec t , w h o in the p r e s e n t case has refused 
police ass i s t ance , thus s tay ing the execu t ion , for some four t een yea r s to 
d a t e . 

94. T h e C o m m i s s i o n no tes t h a t it is u n d i s p u t e d t h a t t he prefect 
c a n n o t be r e g a r d e d as an i n d e p e n d e n t t r i b u n a l wi th in t he m e a n i n g of 
Ar t ic le 6 § 1. 

95 . T h e C o m m i s s i o n recal ls t h a t t he C o u r t has previously held tha t 
t he cond i t ions laid down in Art ic le 6 § 1 a r e m e t only if dec is ions of t h e 
a d m i n i s t r a t i v e a u t h o r i t i e s b ind ing on the cour t s a r e effectively reviewed 
by the cour t s (see Eu r . C o u r t H R , O b e r m e i e r v. A u s t r i a j u d g m e n t of 
28 J u n e 1990, Ser ies A no. 179, pp. 22-23, § 70). 

96. In t he p r e s e n t case , however , the C o m m i s s i o n observes t h a t wha t 
is a t issue is not t h e e x t e n t of the jud ic i a l review of an a d m i n i s t r a t i v e 
decis ion, bu t r a t h e r the e x t e n t of t he impac t of an a d m i n i s t r a t i v e decis ion 
in ove r ru l ing de facto a final, b i n d i n g o r d e r issued by a cour t . 

97. T h e C o m m i s s i o n s h a r e s t he conclus ion r e a c h e d by the I t a l i an 
C o n s t i t u t i o n a l C o u r t t h a t t he g r a n t to t h e prefect of a u t h o r i t y over indi
v idual cases infr inged the lessors ' r ight of access to a cou r t . T h e C o m 
mission u n d e r l i n e s fu r the r t h a t t he prefect a d m i t t e d l y t akes in to account 
a n d assesses t he individual s i t ua t ions while apply ing the chronologica l 
c r i t e r ion to t he g r a n t of police ass i s tance in n o n - u r g e n t cases (see above, 
p a r a g r a p h 72), a n a s s e s s m e n t which is confe r r ed on the j u d g e of t h e 
execu t ion u n d e r sec t ion 56 of Law no. 392/78 . T h e C o m m i s s i o n cons iders 
t h a t the prefec t ' s choices - even a s s u m i n g t h a t t hey a r e only of a g e n e r a l 
c h a r a c t e r - inevi tably affect t h e e n f o r c e m e n t of the individual evict ion 
o rde r s , t hus f ru s t r a t i ng t he a s s e s s m e n t m a d e by the cour t . 

98 . T h e C o m m i s s i o n cons iders th is subs t i t u t i on of a d i sc re t iona ry 
a d m i n i s t r a t i v e ac t ion for a jud ic i a l funct ion to be c o n t r a r y to the pr inciple 
of t h e ru le of law. 

99. F u r t h e r m o r e and a t any r a t e , t he C o m m i s s i o n has a l r eady es tab 
l ished (see above , p a r a g r a p h 80) t h a t , a l t h o u g h the decis ions of t he p r e 
fect can be a p p e a l e d to t he a d m i n i s t r a t i v e cour t s , t he se cour t s do not have 
" fu l l ju r i sd ic t ion" wi th in t he m e a n i n g of the j u r i s p r u d e n c e (see Eur . C o u r t 
H R , Alber t a n d Le C o m p t e v. Be lg ium j u d g m e n t of 10 F e b r u a r y 1983, 
Ser ies A no. 58 , p . 16, § 29) . T h i s m e a n s t h a t t h e decis ions t a k e n by the 
prefec t r e m a i n w i t h o u t any effective j ud i c i a l review. 

100. In the l ight of t he above , t he C o m m i s s i o n cons iders the re fo re 
t h a t t h e r e has b e e n a viola t ion of t h e app l i can t c o m p a n y ' s r igh t of access 
to a cour t wi th in t he m e a n i n g of Art ic le 6 § 1 of t he Conven t i on . 
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Conclusion 

101. T h e C o m m i s s i o n finds, unan imous ly , t h a t in t he p r e s e n t case 

t h e r e has b e e n a violat ion of Art ic le 6 § 1 of the C o n v e n t i o n as r e g a r d s the 

r ight of access to a cour t . 

E. As regards Article 6 § 1 of the Convention in the context of the 
length of the proceedings 

102. In the l ight of its finding above t h a t t he app l i can t c o m p a n y ' s r ight 
of access t o a cour t for t h e d e t e r m i n a t i o n of i ts r igh t to be r e i n s t a t e d in its 
p r o p e r t y was v io la ted , t he C o m m i s s i o n cons iders t h a t no s e p a r a t e issue 
ar ises in connec t ion wi th t h e r ea sonab lenes s of t h e l eng th of the proceed
ings r e l a t i n g to t h e r e i n s t a t e m e n t . 

Conclusion 

103. T h e C o m m i s s i o n finds, u n a n i m o u s l y , t h a t no s e p a r a t e issue ar ises 
u n d e r Art ic le 6 § 1 in connec t ion wi th t he r ea sonab l enes s of t he l eng th of 
t he evict ion p roceed ings . 

F. Recapitulation 

104. T h e C o m m i s s i o n finds, by twenty-e igh t votes to one , t ha t in t he 
p r e s e n t case t h e r e has b e e n a v io la t ion of Ar t ic le 1 of Protocol No. 1 
( p a r a g r a p h 86) . 

105. T h e C o m m i s s i o n finds, unan imous ly , t h a t in the p r e s e n t case 
t h e r e has b e e n a viola t ion of Ar t ic le 6 § 1 of t he C o n v e n t i o n as r e g a r d s t h e 
r ight of access to a cour t ( p a r a g r a p h 101). 

106. T h e C o m m i s s i o n finds, u n a n i m o u s l y , t h a t no s e p a r a t e issue ar ises 
u n d e r Ar t ic le 6 § 1 in connec t ion wi th t h e r e a s o n a b l e n e s s of t h e l eng th of 
t he evict ion p roceed ings ( p a r a g r a p h 103). 

M.-T. SCHOEPFER 

Sec re t a ry to t he C o m m i s s i o n 

S. T R E C H S E L 

P re s iden t of t h e C o m m i s s i o n 
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P A R T L Y D I S S E N T I N G O P I N I O N O F M r C O N F O R T I 

I r e g r e t not to be able to ag r ee wi th the major i ty of t he C o m m i s s i o n in 
so far as it r e a c h e d the conclus ion t h a t t h e r e was a violat ion of Art ic le 1 of 
Protocol No. 1 in t he p r e s e n t case . 

In t he cases of S p a d e a a n d Sca lab r ino v. I taly a n d Scollo v. I taly (see 
Eu r . C o u r t H R , j u d g m e n t s of 28 S e p t e m b e r 1995, Ser ies A nos . 315-A and 
315-B, pp . 26-27, §§ 36-38, and pp . 53-54, §§ 35-37, respect ive ly) , t he 
C o u r t , a f te r s t a t i n g t h a t hous ing s h o r t a g e s a r e an a l m o s t un iversa l p rob
l em of m o d e r n society, w e n t on to say t h a t t he I t a l i an sys tem of s t a g g e r i n g 
of t he g r a n t of police ass i s t ance is not in itself i ncompa t ib l e wi th Ar t ic le 1 
of Protocol No. 1, provided t h a t it m a n a g e s to s t r ike a fair ba l ance b e t w e e n 
the c o m p e t i n g i n t e r e s t s a t s t ake . T h e C o u r t no t ed t h a t the I t a l i an system 
a i m s at p r o t e c t i n g t e n a n t s on low income w h o deserve social p ro t ec t ion , 
whi le provid ing for excep t ions a i m i n g at p r o t e c t i n g t he i n t e r e s t s of land
lords w h o u rgen t l y n e e d to recover t he i r p r o p e r t y for t hemse lves or t he i r 
family a n d w h o a r e owed a r r e a r s of r e n t . Apply ing t he se p r inc ip les t o t he 
p a r t i c u l a r c i r c u m s t a n c e s of each case , the C o u r t r e a c h e d two oppos i te 
conclus ions , n a m e l y t h a t M r Scollo's r i gh t s u n d e r Art ic le 1 of Protocol 
No . 1 were v io la ted , w h e r e a s M r S p a d e a ' s a n d M r s Sca labr ino ' s p rope r ty 
r i gh t s were not . 

I find it difficult to accept t ha t t he pr inc ip les laid down by t h e C o u r t in 
S e p t e m b e r 1995 should not be app l ied today a n d to ag ree wi th t he opinion 
expressed by the major i ty of t he C o m m i s s i o n t h a t a viola t ion of l and lo rds ' 
p r o p e r t y r i gh t s occurs in any case , by t h e m e r e r e a s o n of t he s t a g g e r i n g of 
t he g r a n t of police a s s i s t ance . 
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S O M M A I R E ' 

Echelonnement du concours de la force publique pour l'exécution d'ordon
nances d'expulsion 

Article 6 § 1 

Applicabilité - Procédure d'exécution - Différend quant à la date d'expulsion - Droit à un 

tribunal - Non-exécution d'une décision de justice - Accès à un tribunal - Pouvoir des préfets 

d'annuler une date d'expulsion fixée par un tribunal - Absence de contrôle juridictionnel de 

décisions préfectorales 

Article 1 du Protocole n" 1 

Contrôle de l'usage des biens - Propriétaire et locataire - Système de suspension et d'échelonne
ment de l'exécution d'ordonnances d'expulsion - Intérêt général - Ordre public - Marge d'ap
préciation - Equilibre entre les droits patrimoniaux et l'intérêt général - Garanties procédurales 

* 
* * 

En 1988, la société requérante devint propriétaire d'un appartement au sujet 
duquel le propriétaire précédent avait obtenu une ordonnance d'expulsion et 
effectué diverses tentatives infructueuses d 'exécution après la date fixée par le 
magistrat pour la libération des lieux (30 septembre 1984). La société requérante 
poursuivit la procédure d'exécution et, entre décembre 1988 et janvier 1996, un 
huissier de justice procéda à onze tentatives d'expulsion, qui se soldèrent toutes 
par un échec, les lois sur la suspension ou l 'échelonnement des décisions d'expul
sion ne permettant pas à la société requérante de bénéficier du concours de la 
force publique. Conformément à la loi n"61 du21 février 1989,1c préfet décida que 
le concours de la force publique allait être accorde selon les critères fixés par ladite 
loi, c'est-à-dire en suivant l'ordre de priorité établi par le préfet sur avis d'une 
commission préfectorale créée par la loi. Pour les cas non prioritaires, la loi pré
voyait d'échelonner l'octroi de la force publique sur une période maximale de 
quarante-huit mois à compter du 1" janvier 1990. Cette période a toutefois été 
prolongée par une série de décrets-lois. La société requérante a récupéré son 
appartement à la suite du décès du locataire en 1996. 

1. Exception préliminaire du Gouvernement (non-épuisement) : en premier lieu, 
s'agissant de la période antérieure à 1990, l'exécution des ordonnances d'expulsion 
était suspendue par la loi ; comme la société requérante ne remplissait pas les 
conditions requises pour échapper à cette suspension, elle ne pouvait pas deman
der l'assistance de la police ni s'adresser aux juridictions administratives pour 
contester un refus du préfet. Un tel moyen était donc dépourvu de toute chance de 

1, Rédigé p a r le greffe, il ne lie p a s la Cour. 
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succès. Après 1990, s'il est vrai que la société requérante aurait pu introduire un 
recours devant les juridictions administratives contre le refus du préfet de lui 
octroyer l'aide de la police, ces juridictions n'auraient été compétentes que pour 
censurer les décisions du préfet qui ne faisaient pas application des critères de 
priorité. Ne pouvant pas porter sur ces critères, pareil recours ne saurait passer 
pour un moyen efficace. En deuxième lieu, les individus ne jouissant pas d'un accès 
direct à la Cour constitutionnelle pour l'inviter à vérifier la constitutionnalité 
d'une loi, pareille demande ne saurait s'analyser en un recours dont l'épuisement 
est exigé. 

2. Article 1 du Protocole n" 1 : la société requérante n'ayant à aucun stade été 
privée de son droit de louer ou vendre son bien, il n'y a eu ni expropriation de fait ni 
transfert de priorité, mais une réglementation de l'usage. Etant donné que l'ex
pulsion simultanée d'un grand nombre de locataires aurait à coup sûr entraîné des 
tensions sociales et des troubles de l'ordre public, la législation en cause pour
suivait un but légitime conforme à l'intérêt général. Un système de suspension 
temporaire ou d'échelonnement des expulsions n'est pas critiquable en soi, vu 
notamment la marge d'appréciation accordée à l'Etat, mais emporte le risque 
d'imposer au propriétaire une charge excessive et doit prévoir certaines garanties 
de procédure. Or le système italien était trop rigide en subordonnant systémati
quement l'exécution des expulsions non urgentes à celles où le bailleur avait un 
besoin urgent de récupérer son bien pour lui-même ou sa famille ; eu égard au 
grand nombre de requêtes prioritaires en instance, aucune expulsion non urgente 
n'a en réalité été exécutée à partir de 1990. Alors que la loi de 1989 prévoyait que 
les expulsions non urgentes soient traitées avant la fin 1993, cette date limite a été 
reportée à plusieurs reprises. Pendant onze ans, le propriétaire initial puis la 
société requérante sont donc demeurés dans l'incertitude quant au moment où il 
leur serait possible de récupérer l 'appartement. Ils n'ont pas pu s'adresser à un 
juge ni exiger de l'Etat qu'il prenne en compte les difficultés particulières qu'ils 
auraient pu rencontrer, ni réclamer à l'Etat une quelconque compensation. En 
l'absence de raison justifiant une protection particulière des intérêts du locataire, 
le système d'échelonnement, s'ajoutant à une at tente qui se prolongeait déjà 
depuis six ans en raison de la suspension législative de l'exécution forcée des 
expulsions, a imposé une charge excessive à la société requérante et donc rompu 
l'équilibre à ménager entre la protection du droit de celle-ci au respect de ses biens 
et les exigences de l'intérêt général. 

Conclusion : violation (unanimité). 

3. Article 6 § 1 : après que le juge eut ordonné au locataire de quitter les lieux, le 
seul point en litige était la date de libération des lieux. Or, tant que cette date était 
reportée faute de libération spontanée des lieux de la part du locataire, ce qui 
entraînait une prorogation de fait du bail, la « contestation » continuait d'exister. 
De plus, l'exécution d'un jugement ou arrêt doit être considérée comme faisant 
partie intégrante du « procès » au sens de l'article 6, lequel trouve donc à s'ap
pliquer. L'exécution d'une décision de justice ne peut être reportée indûment ; un 
sursis à l'exécution pendant le temps strictement nécessaire peut se justifier dans 
des circonstances exceptionnelles mais, en l'espèce, le sursis à l'exécution a résulté 
de l'intervention du législateur, qui a remis en cause la décision du juge d'instance 
quant à la date de libération des lieux par le locataire. L'exécution a été reportée 
pendant plus de six ans et, en fait, l'expulsion n'a jamais eu lieu. Le législateur a 
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conféré au préfet le pouvoir et le devoir d'intervention systématique dans l'exécu
tion des ordonnances d'expulsion tout en fixant le cadre dans lequel il devrait 
exercer ce pouvoir. L'évaluation de l'opportunité de surseoir à l'exécution était 
soustraite à tout contrôle judiciaire effectif, l 'étendue du contrôle des décisions du 
préfet étant limitée au respect de l'application des critères de priorité. A partir du 
moment où le préfet est devenu l'autorité ayant compétence pour fixer la date de 
l'expulsion forcée, la société requérante a été privée de son droit à ce que la con
testation soit tranchée par un tribunal. Cela est contraire au principe de la pré
éminence du droit. Quant au grief portant sur la durée de la procédure d'exécu
tion, il est absorbé par le précédent. 
Conclusion : violation (unanimité). 

Article 41 : la Cour estime que la somme demandée pour les frais et dépens expo
sés pour la procédure d'exécution doivent être remboursés en partie et rejette la 
demande afférente à d'autres procédures. Elle alloue une somme pour le manque à 
gagner en termes de loyers jusqu'à la date où l 'appartement a été récupéré. Elle 
rejette la demande relative aux pertes alléguées résultant de l'impossibilité où 
s'est trouvée la société requérante de vendre son bien, car rien ne prouve que celle-
ci ait fait des tentatives infructueuses à cet égard, et ne tranche pas la question de 
savoir si une société peut alléguer un préjudice moral. Enfin, elle octroie une 
somme pour frais et dépens. 
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En l'affaire Immobiliare Saffi c. Italie, 
L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , conformé

m e n t à l 'ar t ic le 27 d e la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s (« la Conven t i on »), telle q u ' a m e n d é e p a r 

le Pro tocole n" 11 , e t aux c lauses p e r t i n e n t e s de son r è g l e m e n t 2 , en u n e 

G r a n d e C h a m b r e c o m p o s é e des j u g e s don t le n o m suit : 

M M . L . WILDHABER, président, 

M . PELLONPÄÄ, 

A . PASTOR RIDRUEJO, 

L . FERRARI BRAVO, 

L . CAFLISGH, 

P . KURLS, 

R . T Ü R M E N , 

J . - P . C O S T A , 

F . T U L K E N S , 

V . STRÂZNICKÂ, 

M M . M . FISCHBACH, 

V . BUTKEVYCH, 

J . CASADEVALL, 

J . HEDIGAN, 

M " H . S . GREVE, 

M . R. MARUSTE, 

M M E 
S. B O T O U C H A R O V A , 

ainsi q u e de M M E M . DE B O E R - B U Q L T C C H I O , greffière adjointe, 

Après en avoir dé l i bé ré en c h a m b r e du conseil les 20 ma i , 30 j u i n et 

7 ju i l l e t 1999, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») et p a r le g o u v e r n e m e n t i ta l ien 

(« le G o u v e r n e m e n t ») le 4 d é c e m b r e 1998 et le 25 j a n v i e r 1999 respec t i 

v e m e n t , d a n s le dé la i de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 

et 47 de la Conven t i on . A son or ig ine se t rouve u n e r e q u ê t e (n° 22774/93) 

d i r igée con t re la R é p u b l i q u e i t a l i enne et don t une société e n r e g i s t r é e en 

cet E t a t , I m m o b i l i a r e Saffi, avai t saisi la C o m m i s s i o n le 23 s e p t e m b r e 

1993 en ve r tu de l ' anc ien a r t ic le 25 . 

La d e m a n d e de la C o m m i s s i o n et la r e q u ê t e du G o u v e r n e m e n t ren

voient aux anc iens ar t ic les 44 et 48 ainsi q u ' à la d é c l a r a t i o n i t a l i enne 

r econna i s san t la j u r i d i c t i on obl iga to i re de la C o u r (anc ien ar t ic le 46). 

1-2. Noti• du greffe : e n t r é e n v i g u e u r le 1" n o v e m b r e 1998 . 
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Elles ont p o u r objet d ' ob t en i r une décis ion sur le point de savoir si les faits 

de la cause révè len t un m a n q u e m e n t de l 'E ta t d é f e n d e u r aux ex igences 

des a r t ic les 1 du Pro tocole n° 1 et 6 § 1 de la C o n v e n t i o n . 

2. Le 11 j a n v i e r 1999, la société r e q u é r a n t e a dés igné son consei l , 

M' N. A m a d e i , avocat au b a r r e a u de L ivourne (ar t ic le 36 § 3 du règ le

m e n t ) . Le G o u v e r n e m e n t est r e p r é s e n t é pa r son a g e n t , M. U . Leanza . 

3. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Pro toco le n° 11, lu en combina i son 

avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , un collège de la G r a n d e 

C h a m b r e a déc idé , le 14 j a n v i e r 1999, q u e l 'affaire sera i t e x a m i n é e p a r la 

G r a n d e C h a m b r e de la C o u r . 

4. C e t t e G r a n d e C h a m b r e c o m p r e n a i t de plein droi t M. B. Confor t i , 

j u g e élu au t i t r e de l ' I tal ie (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 du 

r è g l e m e n t ) , M. L. W i l d h a b e r , p r é s iden t de la Cour , M""' E. P a l m , 

v ice -prés iden te de la C o u r , M. M. Pe l lonpää , p r é s i d e n t de sect ion, et 

M. J . -P . C o s t a et M. M. F ischbach , v ice -prés iden ts de sec t ion (ar t ic les 27 

§ 3 de la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é t é 

dés ignés p o u r c o m p l é t e r la G r a n d e C h a m b r e M. G. Bonel lo, M. P. Kûr i s , 

M. R. T ü r m e n , M"" F. T u l k e n s , M m f V. S t r âzn ickâ , M. V. Butkevych , 

M. J . Casadeva l l , M"" H.S . Greve , M . A.B. Baka , M. R. M a r u s t e et 

M"" S. Bo toucha rova (ar t ic les 24 § 3 et 100 § 4 du r è g l e m e n t ) . U l t é 

r i e u r e m e n t , M. Confor t i , qui avait pa r t i c ipé à l ' e x a m e n de l 'affaire p a r la 

C o m m i s s i o n , s 'est d é p o r t é de la G r a n d e C h a m b r e (ar t ic le 28 du règ le

m e n t ) . P a r la su i t e , le G o u v e r n e m e n t a dés igné M . L. F e r r a r i Bravo, j u g e 

élu au t i t r e de la R é p u b l i q u e de S a i n t - M a r i n , pour s iéger à sa place (ar

ticles 27 § 2 de la Conven t i on et 29 § 1 du r è g l e m e n t ) . 

5. En app l ica t ion de l 'ar t ic le 99 du r è g l e m e n t , la G r a n d e C h a m b r e a 

déc idé de ne pas invi ter la C o m m i s s i o n à dé s igne r un d é l é g u é . 

6. A p r è s avoir consu l té l ' agent du G o u v e r n e m e n t et le conseil de la 

société r e q u é r a n t e , la G r a n d e C h a m b r e a déc idé qu ' i l n 'y avait pas lieu de 

t en i r u n e a u d i e n c e . 

7. P a r la su i t e , M. A. P a s t o r Ridrue jo , M. L. Cafl isch et M. J . H e d i g a n , 

s u p p l é a n t s , ont r e m p l a c é r e s p e c t i v e m e n t M m e P a l m , M. Bonel lo et 

M. Baka , e m p ê c h é s (ar t ic le 24 § 5 b du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. La société de cons t ruc t ion I.B. é t a i t p r o p r i é t a i r e d 'un a p p a r t e m e n t 

à L ivourne qu 'e l l e avai t loué à L.B. 

9. P a r l e t t r e r e c o m m a n d é e du 20 avril 1983, la société I.B. in forma le 

loca ta i re de son i n t e n t i o n de m e t t r e fin à la locat ion à l ' exp i ra t ion du bai l , 

soit le 31 d é c e m b r e 1983, et le p r ia de l ibérer les l ieux avant ce t t e d a t e . 
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10. P a r ac te notif ié en n o v e m b r e 1983, la société I.B. d o n n a congé au 

loca ta i re (disdetta) ; l ' i n té ressé refusa de l ibé re r les l ieux. 

11. P a r ac te signifié en n o v e m b r e 1983, la société I.B. r é i t é r a l 'avis de 

congé et a s s igna l ' in té ressé à c o m p a r a î t r e devan t le j u g e d ' i n s t ance 

(pretore) de L ivourne . 

12. P a r o r d o n n a n c e du 21 n o v e m b r e 1983, ce d e r n i e r conf i rma for

m e l l e m e n t le congé du bail et déc ida que les l ieux deva ien t ê t r e l ibérés au 

plus t a r d le 30 s e p t e m b r e 1984. C e t t e décis ion devin t exécu to i r e le 

7 d é c e m b r e 1983. 

13. Le 30 m a i 1985, la société I.B. signifia au loca ta i re le c o m m a n d e 

m e n t (precetto) de l ibérer l ' a p p a r t e m e n t . Le 26 s e p t e m b r e 1985, elle lui 

signifia l 'avis (significazione di sfratto) q u e l ' expuls ion se ra i t e x é c u t é e le 

19 n o v e m b r e 1985 p a r voie d 'hu iss ie r de j u s t i c e . L 'hu i ss ie r fit e n vain 

p lus ieurs t e n t a t i v e s , les 19 n o v e m b r e 1985, 28 m a r s , 30 s e p t e m b r e et 

17 d é c e m b r e 1986, 4 avril et 21 d é c e m b r e 1987. 

14. D e v e n u e p r o p r i é t a i r e en 1988 de l ' a p p a r t e m e n t en cause à la sui te 

d ' u n e fusion de sociétés avec, n o t a m m e n t , la société I .B., I m m o b i l i a r e 

Saffi poursuiv i t la p r o c é d u r e d ' exécu t ion . 

15. E n t r e le 15 d é c e m b r e 1988 et le 9 j a n v i e r 1996, l 'huiss ier de jus t i ce 

p rocéda à onze t en t a t ives d ' expuls ion les 15 d é c e m b r e 1988, 9 j u i n et 

30 oc tobre 1989, 30 oc tobre 1990, 17 février et 17 ma i 1991, 18 m a i 1992, 

15 m a i 1993, 8 février 1994, 13 j a n v i e r 1995, et 9 j a n v i e r 1996. Ces 

t en t a t i ve s se so ldè ren t t o u t e s p a r un échec , les lois sur la suspens ion ou 

l ' é c h e l o n n e m e n t de l ' exécut ion des décis ions d ' expu l s ion ne p e r m e t 

t a n t pas à la société r e q u é r a n t e de bénéf ic ier du concours de la force 

pub l ique . 

16. En m a r s 1989, lors de l ' en t r ée en v igueur de la loi n" 61 du 21 février 

1989 prévoyant l ' é c h e l o n n e m e n t de l ' exécu t ion des o r d o n n a n c e s d ' expul 

sion, 1186 d e m a n d e s d ' a s s i s t ance de la force pub l i que ava ien t é té déposées 

a u p r è s du préfe t de L ivourne , don t 354 p o u r r e t a r d s d a n s le p a i e m e n t des 

loyers, 56 pa rce q u e les p r o p r i é t a i r e s ava ien t besoin de leurs i m m e u b l e s , 

55 p o u r d ' a u t r e s ra isons et 722, p a r m i lesquel les celle de la société r equé 

r a n t e , p o u r exp i r a t i on du bai l . 

D ' a p r è s les décis ions du préfe t du 16 ma i 1989 et du 19 février 1990, le 

concours de la force pub l i que al lai t ê t r e accordé selon les c r i t è r e s fixés par 

la loi n" 61/89, c 'es t -à-di re en t e n a n t c o m p t e des cas p r io r i t a i r e s p révus par 

le l ég i s l a t eu r et d a n s l 'o rdre ch rono log ique , sous r é se rve d ' app réc i a t ion 

des s i tua t ions individuel les et c o n f o r m é m e n t au c r i t è r e de 30 % du 

n o m b r e to ta l des o r d o n n a n c e s d ' expuls ion à e x é c u t e r d a n s l 'espace d 'un 

mois . 

17. En r é p o n s e à la d e m a n d e du greffe, le conseil de la société r equé 

r a n t e a in fo rmé la C o u r le 30 avril 1999 q u ' e n d a t e du 11 avril 1996, la 

société r e q u é r a n t e avait r é c u p é r é son a p p a r t e m e n t à la sui te du décès du 

loca ta i re . 
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II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

18. D e p u i s 1947, la légis la t ion en m a t i è r e de baux d ' h a b i t a t i o n a é té 

m a r q u é e p a r d i f férentes i n t e rven t ions des pouvoirs publics , p o r t a n t sur le 

con t rô le des loyers au m o y e n du blocage de ceux-ci , mi t igé pa r les aug

m e n t a t i o n s légales d é c r é t é e s de t e m p s à a u t r e p a r le g o u v e r n e m e n t , ainsi 

q u e sur la p ro roga t i on légale de tous les b a u x en cours e t , enfin, su r la 

suspens ion ou l ' é c h e l o n n e m e n t de l ' exécu t ion forcée des expuls ions . 

A. En matière de prorogation légale 

19. La d e r n i è r e p ro roga t ion légale c o n c e r n a n t tous les b a u x en cours , 

sauf d a n s c e r t a i n s cas l imi tés p révus p a r la loi, est celle é tab l ie p a r la loi 

n ° 3 9 2 du 27 ju i l le t 1978 ( « l a loi n° 392/78 ») j u s q u ' a u 31 d é c e m b r e 1982, 

30 j u i n 1983 ou 31 d é c e m b r e 1983, selon les d a t e s de conclus ion des con

t r a t s de bai l . 

B. En matière de suspension de l'exécution forcée 

20. A u x t e r m e s de l 'ar t ic le 56 de la loi n° 392/78 , il rev ient au j u g e de 

fixer la d a t e d ' exécu t ion de l ' o rdonnance d ' expuls ion , en t e n a n t c o m p t e de 

la s i t ua t i on du loca ta i re et du p r o p r i é t a i r e e t des motifs de cessa t ion du 

bai l . L ' exécu t ion ne peu t pas ê t r e r e t a r d é e de plus de six, voire excep

t i o n n e l l e m e n t de douze mois . 

Si le loca ta i re ne l ibère pas les locaux d a n s le dé la i fixé pa r le j u g e , le 

ba i l l eur e n g a g e u n e p r o c é d u r e d ' exécu t ion . 

2 1 . T o u t j u g e m e n t devien t exécu to i r e pa r l ' adjonct ion de l 'o rdre 

d o n n é pa r le j u g e « à tou t huiss ie r de j u s t i c e pouvan t ê t r e r equ i s , à t ou t e 

p e r s o n n e c o m p é t e n t e pour e x é c u t e r le j u g e m e n t , au p r o c u r e u r et à tous 

les a g e n t s de la force pub l ique de p r ê t e r l eu r concours à l ' exécut ion du 

p r é s e n t j u g e m e n t , lo r sque la loi le prescr i t ». 

22. Aux t e r m e s des a r t ic les 608 et 513 du code de p r o c é d u r e civile, 

l 'huiss ier o r d o n n e au loca ta i re de l ibé re r les l ieux et p e u t à cet effet 

r e q u é r i r l ' a ss i s tance de la force pub l ique « c h a q u e fois q u e nécessa i re ». 

L 'hu i ss ie r ré tab l i t le p r o p r i é t a i r e d a n s son b ien et lui en r e s t i t u e les clés. 

La police agi t en qua l i t é d ' aux i l i a i re de j u s t i c e . 

23 . De n o m b r e u s e s d ispos i t ions ont r é g l e m e n t é la suspens ion de 

l ' exécut ion forcée des o r d o n n a n c e s d ' expu l s ion (ordinanze di sfratto). 

U n e p r e m i è r e suspens ion a é t é mise en place p a r le décret - loi n° 795 du 

1" d é c e m b r e 1984. Ces d ispos i t ions on t é t é r ep r i ses pa r le décre t - lo i n" 12 

du 7 février 1985, conver t i en la loi n" 118/85 et couvran t la pé r iode du 

1" d é c e m b r e 1984 au 30 j u i n 1985. Pa r a i l leurs , c e t t e légis la t ion prévoyai t 

l ' é c h e l o n n e m e n t de l ' exécut ion forcée des m e s u r e s d ' expu l s ion , aux 
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1" ju i l le t , 30 s e p t e m b r e , 30 n o v e m b r e 1985 ou 31 j a n v i e r 1986, su ivant la 

d a t e à laque l le le j u g e m e n t c o n s t a t a n t la fin du bail é ta i t d e v e n u exécu

to i re . 

L 'a r t ic le 1 § 3 de la loi n° 118/85 prévoyai t q u ' u n e tel le su spens ion ne 

s ' app l iqua i t pas si la l ibé ra t ion des l ieux avai t é té o r d o n n é e en ra ison de 

r e t a r d s d a n s le p a i e m e n t des loyers. D e m ê m e , a u c u n e suspens ion ne 

pouvai t ê t r e déc idée d a n s ce r t a in s cas, d a n s l ' hypothèse n o t a m m e n t où le 

ba i l leur avait un besoin u r g e n t de r é c u p é r e r son a p p a r t e m e n t pour y 

h a b i t e r l u i - m ê m e ou y loger ses enfan t s ou ses a s c e n d a n t s (ar t ic le 3 , p r e 

m i e r a l inéa , n u m é r o 2, d u décre t - lo i n° 629 du 15 d é c e m b r e 1979, devenu 

la loi n° 25 du 15 février 1980 (« la loi n" 25/80 »)). 

24. U n e d e u x i è m e suspens ion a é t é mise en place pa r le décret - loi 

n" 708 du 29 oc tobre 1986, conver t i en la loi n° 899 du 23 d é c e m b r e 1986 

(« la loi n" 899/86 »). Elle concerna i t la pé r iode du 29 oc tobre 1986 au 

31 m a r s 1987 et prévoyai t les m ê m e s excep t ions q u e les d ispos i t ions p ré 

c é d e n t e s . 

C e t t e loi a é g a l e m e n t é tab l i qu ' i l a p p a r t e n a i t au préfet de d é t e r m i n e r 

les c r i t è r e s à suivre p o u r acco rde r le concours de la force pub l i que en vue 

de p rocéde r à l ' exécut ion forcée d a n s le cas de loca ta i res r é ca l c i t r an t s , sur 

avis d ' u n e commiss ion c o m p r e n a n t les r e p r é s e n t a n t s des loca ta i res e t 

p r o p r i é t a i r e s (commissioneprovinciale). 

L'ar t ic le 3 (§ 5 bis) de la loi n" 899/86 prévoyai t aussi q u e l ' exécut ion 

forcée des expuls ions é ta i t en tou t cas s u s p e n d u e j u s q u ' a u 31 d é c e m b r e 

1987 à l ' égard des loca ta i res ayan t dro i t à l ' a t t r i bu t ion d ' un l o g e m e n t 

social. 

25. U n e t ro i s i ème suspens ion a é té mise en p lace p a r le décre t - lo i n° 26 

du 8 février 1988, conver t i en la loi n° 108 du 8 avril 1988. Elle conce rna i t la 

pé r iode du 8 février au 30 s e p t e m b r e 1988 tou t d ' abord , pu is de ce t t e 

d e r n i è r e d a t e au 31 d é c e m b r e 1988. 

26. U n e q u a t r i è m e suspens ion a é té mise en place p a r le décre t - lo i 

n° 551 du 30 d é c e m b r e 1988, conver t i en la loi n° 61 du 21 février 1989 (« la 

loi n° 61/89 »), j u s q u ' a u 30 avril 1989. 

27. L ' e n s e m b l e de ces lois et déc re t s c o n t e n a i t de surcro î t des dis

posi t ions c o n c e r n a n t le financement de l o g e m e n t s sociaux et les a ides au 

l o g e m e n t . 

C. En matière d'échelonnement de l'exécution forcée 

28. La loi n° 61/89 prévoyai t é g a l e m e n t q u ' à p a r t i r d u 1" m a i 1989, 

l ' emploi de la force pub l ique p o u r e x é c u t e r les o r d o n n a n c e s d 'expuls ion 

devai t suivre les c r i t è r e s de p r io r i t é é tab l i s p a r le préfe t , sur avis d ' une 

commiss ion p ré fec to ra l e , c réée p a r la loi, don t fa isa ient p a r t i e le préfet 

a insi q u e , n o t a m m e n t , le m a i r e et les r e p r é s e n t a n t s des loca ta i res et pro-
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p r i é t a i r e s . P a r m i les c r i t è r e s de p r io r i t é , deva ien t figurer les cas p révus 

c o m m e excep t ions à la suspens ion de l ' exécu t ion des expuls ions . En pa r 

t icul ier , p r io r i t é é ta i t accordée aux p r o p r i é t a i r e s ayan t un besoin u r g e n t 

de r é c u p é r e r l ' i m m e u b l e p o u r en faire leur h a b i t a t i o n p r o p r e , celle de l eu r 

conjoint , de l eu r s enfan t s ou leurs a s c e n d a n t s . P o u r q u e son cas soit t r a i t é 

en p r io r i t é , le p r o p r i é t a i r e devai t faire u n e d é c l a r a t i o n so lennel le . 

Pour tous les a u t r e s cas d ' expuls ion , il é ta i t prévu d ' é c h e l o n n e r l 'octroi 

de la force pub l i que sur u n e pé r iode m a x i m a l e de q u a r a n t e - h u i t mois , à 

c o m p t e r du 1 ' ' janvier 1990. 

29. Le sys tème d ' é c h e l o n n e m e n t des expuls ions forcées a é té é t e n d u 

pa r u n e sér ie d e décre ts - lo is , n o t a m m e n t : du 31 d é c e m b r e 1993 au 

31 d é c e m b r e 1995 (décret- loi n" 3 3 0 / 9 3 ) ; du 31 d é c e m b r e 1995 au 

29 février 1996 (décret- loi n" 546/95) ; du 29 février 1996 au 26 avril 1996 

(décret- loi n" 81/96) ; du 26 avril 1996 au 25 j u i n 1996 (décret- loi n" 217/96) 

et de c e t t e d a t e au 31 d é c e m b r e 1996 (décret- loi n" 335/96) . 

D. Evolution récente de la situation législative 

30. L a loi n° 566 d u 4 n o v e m b r e 1996 a rat if ié u n e série de décre ts - lo is 

qui n ' ava ien t pas é té conver t i s en lois et a éche lonné l 'octroi du concours 

de la force pub l i que j u s q u ' a u 30 j u i n 1997. 

3 1 . Le décre t - lo i n" 172/1997 a r epoussé c e t t e d a t e au 31 j a n v i e r 1998. 

C e t e x t e é la rg i t la c o m p é t e n c e du préfe t qui , o u t r e la fixation des c r i t è r e s 

g é n é r a u x d 'oct roi du concours de la force p u b l i q u e , é t a i t d o r é n a v a n t 

c h a r g é c o n f o r m é m e n t à l 'ar t ic le 1 bis du décre t - lo i de d é t e r m i n e r le 

m o m e n t rée l et les m o d a l i t é s effectives de cet oc t ro i e n p r e n a n t en c o m p t e 

les c i r cons tances pa r t i cu l i è r e s à c h a q u e cas , sans ê t r e t e n u de suivre 

l 'o rdre ch rono log ique des d e m a n d e s p r é s e n t é e s p a r les hu iss ie rs pour 

o b t e n i r ma in - fo r t e de la police. En c o n s é q u e n c e , la commiss ion p ré 

fectora le ne pouvai t h a b i t u e l l e m e n t q u e d o n n e r u n avis sur les c r i t è r e s 

g é n é r a u x à a p p l i q u e r pour acco rde r le concours de la force pub l ique , et 

non pas sur l 'octroi effectif de c e t t e a s s i s t ance d a n s tel ou tel cas . 

32. Le décre t - lo i n° 7/1998 a repoussé la d a t e de rep r i se des expuls ions 

forcées au 31 oc tob re 1998. 

33 . P a r un a r r ê t du 24 ju i l l e t 1998, n" 3 2 1 , la C o u r cons t i t u t ionne l l e a 

déc la ré l 'ar t ic le 1 bis du décre t - lo i n" 172/1997 c o n t r a i r e à l 'ar t icle 24 de la 

C o n s t i t u t i o n i t a l i enne qui g a r a n t i t n o t a m m e n t le dro i t d 'accès à un t r i 

b u n a l , e n ce qu ' i l s o u m e t à u n cont rô le du préfe t la décis ion c o n c e r n a n t le 

m o m e n t de l ' exécut ion d a n s tel ou tel cas - décis ion qu i est pr i se d ' avance 

p a r le j u g e c o n f o r m é m e n t à l ' a r t ic le 56 de la loi n" 392/78 . La C o u r a dit 

q u e le préfe t ne doit q u e coopé re r - à t i t r e aux i l i a i re - pour e x é c u t e r les 

o r d o n n a n c e s d ' expu l s ion émises pa r les t r i b u n a u x ; l ' é l a rg i s semen t des 

pouvoirs du préfe t aux cas individuels a indui t d ' i m p o r t a n t s r e t a r d s d a n s 
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l ' exécut ion des o r d o n n a n c e s de j u s t i ce , ce qu i est c o n t r a i r e au dro i t de tout 

individu à faire déc ide r de ses dro i t s p a r un t r i buna l . La C o u r cons t i tu 

t ionne l le a soul igné que la mise en œ u v r e des décis ions de j u s t i c e ne peu t 

ê t r e ni é ludée ni affectée p a r u n e décis ion de l ' a d m i n i s t r a t i o n . 

34. R é c e m m e n t , le décre t - lo i n" 375 du 2 n o v e m b r e 1998 a repoussé la 

d a t e de rep r i se des expuls ions forcées au 28 février 1999. 

35. L 'ar t ic le 6 de la loi n° 431 du 9 d é c e m b r e 1998 sur la r é g l e m e n t a 

t ion des c o n t r a t s de bail et de la l ibéra t ion des i m m e u b l e s à u sage d 'hab i 

t a t i on prévoi t q u e , d a n s le cas où une o r d o n n a n c e d ' expuls ion a déjà é t é 

émise et est exécu to i re lors de l ' en t r ée en v igueur de la loi, le ba i l l eur et le 

loca ta i re d i sposen t d ' u n déla i de six mois - p e n d a n t lesquels l ' exécut ion de 

l ' o rdonnance est s u s p e n d u e — p o u r p a r v e n i r à un accord c o n c e r n a n t la 

conclus ion éven tue l l e d 'un nouveau bai l . Si a u c u n accord n ' es t t rouvé dans 

ce dé la i , le loca ta i re peu t d e m a n d e r au j u g e d ' i n s t ance , d a n s u n déla i de 

t r e n t e j o u r s à c o m p t e r de l ' échéance d u dé la i c i -dessus , de fixer à nouveau 

la d a t e de l ' exécut ion de l ' o rdonnance d 'expuls ion . La décis ion du j u g e 

d ' i n s t ance q u a n t à la da t e de l ' exécut ion vaut é g a l e m e n t c o m m e a u t o 

r isa t ion p o u r l 'huiss ier de j u s t i c e de r e q u é r i r l ' ass i s tance de la force pu

bl ique pour e x é c u t e r l ' o rdonnance d ' expuls ion . 

La d a t e de l ' expuls ion p e u t ê t r e différée pour u n e pé r iode m a x i m a l e de 

dix-hui t mois , d a n s le cas où le loca ta i re est soit âgé d ' au moins so ixan te -

cinq a n s , s'il a cinq en fan t s ou plus à sa c h a r g e , s'il est sur les « l istes de 

mobi l i té » (liste di mobilità) des e n t r e p r i s e s , s'il perçoi t u n e i n d e m n i t é de 

c h ô m a g e ou u n c o m p l é m e n t de sa la i re , s'il lui a é té f o r m e l l e m e n t a t t r i b u é 

un l o g e m e n t social, s'il a a c h e t é un l o g e m e n t en cons t ruc t ion ou s'il est 

p r o p r i é t a i r e d ' un l o g e m e n t pour leque l u n e p r o c é d u r e d ' expu l s ion est 

p e n d a n t e . La m ê m e possibi l i té exis te si le loca ta i re ou l 'un des m e m b r e s 

de sa famil le ayan t cohab i t é avec lui p e n d a n t au moins six mois est han 

d icapé ou m a l a d e en p h a s e t e r m i n a l e . 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

36. La société I m m o b i l i a r e Saffi a saisi la C o m m i s s i o n le 23 s e p t e m b r e 

1993. Elle a l légua i t u n e viola t ion de l 'ar t ic le 1 du Pro tocole n° 1 et de 

l 'ar t ic le 6 § 1 de la C o n v e n t i o n en ra ison de l ' impossibi l i té p ro longée 

d ' e x é c u t e r l ' o rdonnance d 'expuls ion . 

37. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n° 22774/93) le 6 m a r s 1997 et 

le 18 ma i 1998. D a n s son r a p p o r t du 2 d é c e m b r e 1998 (ancien ar t ic le 31 de 

la C o n v e n t i o n ) , elle conclut qu ' i l y a eu v io la t ion de l 'ar t ic le 1 du Protocole 

n" 1 (par v ing t -hu i t voix c o n t r e u n e ) , qu ' i l y a eu v io la t ion de l 'a r t ic le 6 § 1 

de la C o n v e n t i o n s 'agissant du droi t d ' accès à un t r i b u n a l (à l ' u n a n i m i t é ) 

et qu ' i l ne se pose au r e g a r d de l 'ar t ic le 6 § 1 a u c u n e ques t i on d i s t inc te liée 

au c a r a c t è r e r a i sonnab le de la d u r é e de la p r o c é d u r e d ' expuls ion (à 
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l ' u n a n i m i t é ) . Le t e x t e i n t ég ra l de son avis et de l 'opinion en p a r t i e dis

s iden te don t il s ' a c c o m p a g n e figure en a n n e x e au p r é s e n t a r r ê t . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

38. D a n s ses m é m o i r e s le G o u v e r n e m e n t a d e m a n d é à la C o u r de 

d é c l a r e r la r e q u ê t e i r recevable p o u r n o n - é p u i s e m e n t des voies de recours 

i n t e rne s , à t i t r e subs id ia i re de d é c l a r e r le gr ief t i ré de l 'ar t ic le 6 i r recevable 

c o m m e é t a n t i ncompa t ib l e ratione materiae avec les d isposi t ions de la Con

ven t ion , et , é g a l e m e n t à t i t r e subs id ia i re , d é j u g e r qu ' i l n 'y a eu v io la t ion ni 

de l 'ar t ic le 1 du Pro toco le n° 1 ni de l 'ar t icle 6 § 1 de la C o n v e n t i o n . 

39. De son côté , la socié té r e q u é r a n t e invite la C o u r à c o n s t a t e r q u e 

l ' impossibi l i té p ro longée d ' e x é c u t e r l ' o rdonnance d 'expuls ion faute 

d 'oct roi de l ' ass is tance de la force pub l ique cons t i t ue une viola t ion des 

ar t ic les 1 du Pro tocole n° 1 et 6 § 1 de la Conven t i on . 

E N D R O I T 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE DU G O U V E R N E M E N T 

40. Le G o u v e r n e m e n t sou t i en t , c o m m e il l 'avait dé jà fait devan t la 

C o m m i s s i o n , que la société r e q u é r a n t e n ' a pas épu isé les voies d e recours 

i n t e rnes . Elle a u r a i t tou t d ' abo rd omis de saisir la j u s t i c e a d m i n i s t r a t i v e 

pour c o n t e s t e r le refus de lui oc t royer l ' a ss i s tance de la force pub l ique , et 

ensu i t e de soulever , au cours de c e t t e m ê m e p r o c é d u r e , la ques t i on de la 

c o n s t i t u t i o n n a l i t é des d ispos i t ions légis lat ives en cause . 

4 1 . La société r e q u é r a n t e dénonce le défau t d ' une voie de recours 

i n t e r n e con t r e la d u r é e excessive d ' u n e p r o c é d u r e d ' exécu t ion d ' u n e 

o r d o n n a n c e d ' expu l s ion de loca ta i re , ainsi q u e l ' impossibi l i té d ' ob t en i r 

u n e décis ion p o r t a n t sur l ' ex is tence de motifs jus t i f i an t l ' exécut ion 

i m m é d i a t e de l 'expuls ion. P a r a i l leurs , l ' absence d ' u n e décis ion de refus 

d 'octroi de l ' a ss i s tance de la force pub l ique de la pa r t d u préfe t e m p ê c h a i t 

tout r ecours au t r i b u n a l a d m i n i s t r a t i f rég iona l . 

42. En ce qui conce rne la p r e m i è r e b r a n c h e de l ' except ion , la C o u r 

observe q u ' a u cours de la pé r iode a n t é r i e u r e a u 1" j a n v i e r 1990, l 'exécu

t ion des o r d o n n a n c e s d ' expuls ion é ta i t s u s p e n d u e p a r la loi ( p a r a g r a p h e s 

23-26 ci-dessus) ; c o m m e I m m o b i l i a r e Saffi ne rempl i s sa i t pas les condi

t ions r equ i ses p a r les d ispos i t ions légis lat ives appl icab les pour é c h a p p e r à 

ladi te suspens ion , elle ne pouvai t pas s ' ad resse r au préfe t pour d e m a n d e r 

l ' ass is tance de la police, ni, en cas de refus de la p a r t de celui-ci, aux j u r i 

dict ions admin i s t r a t i ve s pour c o n t e s t e r sa décis ion. U n tel moyen é ta i t 

donc dépourvu de t o u t e chance de succès ( a r r ê t S p a d e a et Sca labr ino 

c. I t a l i e du 28 s e p t e m b r e 1995, série A n" 315-B, p. 24, § 24 in fine). 
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S 'agissant de la pé r iode p o s t é r i e u r e au 1 e r j a n v i e r 1990, la C o u r observe 

q u e l ' ass i s tance de la force pub l i que p o u r e x é c u t e r les o r d o n n a n c e s d 'ex

puls ion devai t ê t r e octroyée selon les c r i t è res de p r io r i t é q u e le préfet 

devai t é tab l i r , sur avis d e la commiss ion p ré fec to ra le , en t e n a n t obl igatoi

r e m e n t c o m p t e des c r i t è res qui se rva ien t p r é c é d e m m e n t à d é t e r m i n e r les 

excep t ions à la suspens ion de l ' exécu t ion des expuls ions ( p a r a g r a p h e 28 

c i -dessus) . O r , s'il est vrai q u e la société r e q u é r a n t e a u r a i t pu i n t r o d u i r e 

un r ecour s devan t les ju r id i c t ions a d m i n i s t r a t i v e s con t r e le refus du préfet 

de lui oc t royer l 'a ide d e la pol ice, la C o u r observe q u e ces j u r id i c t ions 

n ' a u r a i e n t é té c o m p é t e n t e s q u e p o u r c e n s u r e r les décis ions du préfe t qu i 

ne fa isa ient pas appl ica t ion des c r i t è r e s de p r io r i t é . D a n s la p r é s e n t e 

affaire, I m m o b i l i a r e Saffi ne d é n o n c e pas le c a r a c t è r e i r r é g u l i e r des déci

sions du préfe t , mais elle se p la in t que l ' appl ica t ion des c r i t è r e s de pr ior i t é 

a eu un impac t d i s p r o p o r t i o n n é sur son droi t de p r o p r i é t é . Dès lors , ne 

pouvan t pas p o r t e r sur les c r i t è res de p r io r i t é e u x - m ê m e s qui é t a i e n t en 

g r a n d e p a r t i e p resc r i t s pa r la loi, le r ecours au t r i buna l a d m i n i s t r a t i f ne 

s au ra i t pa s se r p o u r u n moyen efficace. Pa r a i l leurs , le G o u v e r n e m e n t n ' a 

pas fourni de p r é c é d e n t s j u r i s p r u d e n t i e l s qui d é m o n t r e n t le c o n t r a i r e . 

En ce qui c o n c e r n e la seconde b r a n c h e de l ' except ion , à savoir la ques 

t ion de l ég i t imi té cons t i t u t i onne l l e , la C o u r r appe l l e q u e d a n s le sys t ème 

j u r i d i q u e i ta l ien un individu ne j ou i t pas d ' un accès d i rec t à la C o u r 

cons t i t u t i onne l l e pour l ' invi ter à vérif ier la c o n s t i t u t i o n n a l i t é d ' u n e loi : 

seu le u n e j u r id i c t i on qu i conna î t du fond d ' u n e affaire a la facul té de la 

saisir , d'office ou à la r e q u ê t e d ' u n p la ideur . Pa r c o n s é q u e n t , parei l le 

d e m a n d e ne s au ra i t s ' analyser en u n r ecour s d o n t l ' a r t ic le 35 de la Con

ven t ion exige l ' é p u i s e m e n t ( a r r ê t S p a d e a et Sca labr ino p r éc i t é , p . 23 , § 24). 

E n conclus ion, l ' except ion doit ê t r e r e j e t ée . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 D U P R O 

T O C O L E № 1 

4 3 . La société r e q u é r a n t e se p la in t q u e l ' impossibi l i té p ro longée de 

r é c u p é r e r son a p p a r t e m e n t , f au te d 'oct roi de l ' a ss i s tance de la force 

p u b l i q u e , cons t i t ue une a t t e i n t e à son dro i t de p r o p r i é t é , te l que r e c o n n u à 

l 'ar t icle 1 du Pro tocole n" 1, qui d ispose : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e ses b i e n s . N u l ne p e u t ê t r e 

p r ivé d e sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e e t d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s n e p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

de m e t t r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 
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A. La règle applicable 

44. Selon la j u r i s p r u d e n c e de la C o u r , l 'ar t ic le 1 du Pro tocole n" 1, qu i 

g a r a n t i t en s u b s t a n c e le droi t de p r o p r i é t é , con t i en t t rois n o r m e s dis

t inc tes ( a r r ê t J a m e s et a u t r e s c. R o y a u m e - U n i du 21 février 1986, sér ie A 

n" 98, pp. 29-30, § 37) : la p r e m i è r e , qu i s ' exp r ime d a n s la p r e m i è r e p h r a s e 

d u p r e m i e r a l inéa et revê t u n c a r a c t è r e g é n é r a l , énonce le p r inc ipe du 

respec t de la p r o p r i é t é ; la d e u x i è m e , figurant d a n s la seconde p h r a s e du 

m ê m e a l inéa , vise la p r iva t ion de p r o p r i é t é et la s o u m e t à c e r t a i n e s con

di t ions ; q u a n t à la t r o i s i è m e , cons ignée d a n s le second a l inéa , elle recon

na î t aux E t a t s c o n t r a c t a n t s le pouvoir , e n t r e a u t r e s , de r é g l e m e n t e r 

l 'usage des b iens c o n f o r m é m e n t à l ' in té rê t g é n é r a l . La d e u x i è m e et la 

t r o i s i ème , qui ont t r a i t à des e x e m p l e s pa r t i cu l i e r s d ' a t t e i n t e s au droi t de 

p r o p r i é t é , doivent s ' i n t e r p r é t e r à la l u m i è r e du pr inc ipe consacré p a r la 

p r e m i è r e (a r rê t Iatridis c. Grèce [ G C ] , n° 31 107/96, § 55 , C E D H 1999-11). 

45. La société r e q u é r a n t e e s t ime avoir é t é v ic t ime d ' u n e p r iva t ion de 

p r o p r i é t é de facto car , m ê m e s'il lui é ta i t t h é o r i q u e m e n t possible de v e n d r e 

son a p p a r t e m e n t , elle ne pouvai t pas le faire au pr ix du m a r c h é ; elle 

aff irme q u ' e n réa l i té le pr ix de ven te des a p p a r t e m e n t s occupés est d ' en 

vi ron 30 à 40 % infér ieur à celui des a p p a r t e m e n t s vides. De plus , le loyer 

qu 'e l l e percevai t é t a i t m o d i q u e c o n f o r m é m e n t à la loi n° 392 du 27 ju i l l e t 

1978. 

46. La C o u r no te avec la C o m m i s s i o n qu ' i l n 'y a eu en l 'espèce ni 

e x p r o p r i a t i o n de fait ni t r ans fe r t de p r o p r i é t é , car la société r e q u é r a n t e 

n ' a j a m a i s é té dépoui l l ée d u droi t de louer ou de v e n d r e son b ien , qu ' e l l e a 

d 'a i l l eurs r é c u p é r é le 11 avril 1996 ( p a r a g r a p h e 17 ci-dessus) . L 'appl ica

t ion des m e s u r e s l i t ig ieuses ayan t e n t r a î n é le m a i n t i e n du loca ta i re d a n s 

l ' a p p a r t e m e n t , elle s 'analyse , à n ' e n pas d o u t e r , en u n e r é g l e m e n t a t i o n de 

l 'usage des b iens . Le second a l inéa de l 'ar t icle 1 du Pro tocole n° 1 j o u e donc 

e n l 'occur rence ( a r r ê t S p a d e a et Sca lab r ino p réc i t é , p . 25, § 28) . 

B. Le respect des conditions du second alinéa 

/. But de l'ingérence 

47. Le G o u v e r n e m e n t sou t i en t q u e les d isposi t ions législat ives en 

cause poursu iva ien t un bu t l ég i t ime , à savoir év i te r les t ens ions sociales e t 

les t roub les à l 'o rdre publ ic qui se s e r a i en t p rodu i t s si les n o m b r e u s e s 

o r d o n n a n c e s d ' expu l s ion dél ivrées ap rè s l ' exp i ra t ion de la d e r n i è r e pro

roga t ion légale des baux e n 1982 et 1983 ava ien t é t é e x é c u t é e s en m ê m e 

t e m p s . Il soul igne q u e les m ê m e lois p révoya ien t c e r t a i n s e n g a g e m e n t s 

f inanciers p o u r s u b v e n t i o n n e r des l o g e m e n t s sociaux et acco rde r des a ides 

a u l o g e m e n t . 
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48 . Avec la C o m m i s s i o n , la C o u r r e c o n n a î t q u e p r o c é d e r s i m u l t a n é 

m e n t à de n o m b r e u s e s expuls ions a u r a i t e n t r a î n é d ' i m p o r t a n t e s t ens ions 

sociales et mis en d a n g e r l 'ordre publ ic . Il s ' ensui t q u e la lég is la t ion con

t e s t é e poursu iva i t un bu t l ég i t ime conforme à l ' in té rê t g é n é r a l , c o m m e le 

veu t le second a l inéa de l 'ar t ic le 1 ( a r r ê t S p a d e a et Sca labr ino p réc i t é , 

p . 26, § § 3 1 - 3 2 ) . 

2. Proportionnalité de l'ingérence 

49 . L a C o u r r a p p e l l e q u ' u n e m e s u r e d ' i n g é r e n c e , n o t a m m e n t celle 

don t l ' e x a m e n relève d u second p a r a g r a p h e de l 'ar t ic le 1, doit m é n a g e r u n 

« j u s t e équi l ib re » e n t r e les impéra t i f s de l ' in té rê t g é n é r a l et ceux de la 

s a u v e g a r d e des dro i t s f o n d a m e n t a u x de l ' individu. La r e c h e r c h e de pare i l 

équ i l ib re se ref lè te d a n s la s t r u c t u r e de l 'a r t ic le 1 tou t en t i e r , d o n c aussi 

d a n s le second a l inéa : il doit ex i s t e r un r a p p o r t r a i sonnab le de pro

po r t i onna l i t é e n t r e les moyens employés et le bu t visé. En con t rô lan t le 

respec t de ce t t e ex igence , la C o u r r econna î t à l 'E ta t u n e g r a n d e m a r g e 

d ' a p p r é c i a t i o n t a n t pour choisir les m o d a l i t é s de mise en œ u v r e q u e pour 

j u g e r si l eurs conséquences se t r ouven t l ég i t imées , d a n s l ' in té rê t géné ra l , 

pa r le souci d ' a t t e i n d r e l 'objectif de la loi en cause . S 'agissant de d o m a i n e s 

tels que celui du l o g e m e n t , qu i occupe u n e place c e n t r a l e d a n s les poli

t iques sociales et é c o n o m i q u e s des sociétés m o d e r n e s , la C o u r r e spec te 

l ' appréc ia t ion po r t ée à cet é g a r d p a r le l ég i s l a t eu r na t iona l , sauf si elle est 

m a n i f e s t e m e n t d é p o u r v u e de base r a i sonnab le ( a r r ê t s M e l l a c h e r et a u t r e s 

c. A u t r i c h e du 19 d é c e m b r e 1989, sér ie A n° 169, p . 27, § 4 8 , et Chassagnou et 

autres c. France [ G C ] , n o s 25088/94, 28331/95 et 28443/95 , § 75, C E D H 

1999-III). 

50 . L a société r e q u é r a n t e soul igne q u e les d isposi t ions législat ives 

d é n o n c é e s se vou la i en t d e s m e s u r e s d ' u r g e n c e , jus t i f i ab les u n i q u e m e n t 

au vu d u c a r a c t è r e t e m p o r a i r e du sacrifice imposé aux ba i l l eurs , mais 

qu ' e l l e s ont d u r é t rop l o n g t e m p s . 

Elle r econna î t qu ' i l faut m é n a g e r un j u s t e équi l ib re e n t r e les ex igences 

de l ' i n t é rê t g é n é r a l et ses i n t é r ê t s p r o p r e s ; elle sou l igne c e p e n d a n t que le 

sys t ème de l ' é c h e l o n n e m e n t des expuls ions s 'est révélé i n a d é q u a t . Les 

o r d o n n a n c e s d ' expuls ion c o n t i n u e n t à ne pas ê t r e exécu t ée s , m ê m e 

lo r sque le p r o p r i é t a i r e doit de t ou t e u r g e n c e r é c u p é r e r son b ien . De plus, 

d a n s ses décis ions s u b s é q u e n t e s à la loi n" 61/89 , le préfe t de L ivourne 

n ' a a b s o l u m e n t pas t e n u c o m p t e des i n t é r ê t s des ba i l l eurs qu i , c o m m e la 

société r e q u é r a n t e , ne d é s i r e n t r é c u p é r e r leur a p p a r t e m e n t que pa rce que 

le bail a exp i ré . De p lus , il s 'avère q u e l 'ac t ion du préfe t et l 'avis de la 

commiss ion pré fec to ra le ne sont soumis à a u c u n con t rô le de la p a r t d u 

j u g e de l ' exécut ion ou de tout a u t r e j u g e . 



128 ARRÊT IMMOBILIARE SAFFI c. ITALIE 

En conclusion, I m m o b i l i a r e Saffi e s t i m e que , cons idé ran t qu ' e l l e est 

r e s t é e t r o p l o n g t e m p s d a n s l ' expec ta t ive sans pouvoir r éag i r à ce t t e 

i n c e r t i t u d e , les d ispos i t ions légis lat ives en cause ont fait pe se r su r elle une 

c h a r g e excessive. 

5 1 . Le G o u v e r n e m e n t soul igne q u ' e n l 'espèce l ' un ique mot i f d ' expul 

sion é ta i t l ' exp i ra t ion du bai l , de so r te q u e la société r e q u é r a n t e ne m é r i 

ta i t a u c u n e p r io r i t é d a n s l 'octroi du concours de la force pub l ique . L ' ingé

rence d a n s son dro i t au respec t de ses biens é ta i t dès lors conforme à la 

légis la t ion en la m a t i è r e . Il se réfère n o t a m m e n t à la conclus ion de la C o u r 

d a n s l 'affaire S p a d e a et Sca labr ino , selon laque l le c e t t e légis la t ion conve

nai t pour a t t e i n d r e le but l ég i t ime poursuivi , c o m p t e t e n u n o t a m m e n t de 

la m a r g e d ' app réc i a t i on m é n a g é e pa r le d e u x i è m e a l inéa de l 'ar t ic le 1 du 

Pro tocole n° 1. 

Le G o u v e r n e m e n t conclut que la cha rge imposée à la société r e q u é 

r a n t e n ' é t a i t point excessive. 

52. La C o u r relève q u e , pour faire face à la p é n u r i e c h r o n i q u e de 

l o g e m e n t s , le g o u v e r n e m e n t i ta l ien avai t a d o p t é des m e s u r e s d ' u r g e n c e , 

visant le cont rô le des a u g m e n t a t i o n s de loyer et la p r o r o g a t i o n de la vali

d i té des baux en cours ( p a r a g r a p h e s 18-19 c i -dessus) . D a n s les a n n é e s 

1982 et 1983, q u a n d la d e r n i è r e p ro roga t i on légale des baux est a r r ivée à 

é chéance , l 'E ta t i t a l ien a j u g é nécessa i re de r ecour i r à des d isposi t ions 

d ' u r g e n c e v isant la suspens ion de l ' exécut ion des o r d o n n a n c e s d ' expuls ion 

non u r g e n t e s ( p a r a g r a p h e s 20-26 c i -dessus) . 

La C o u r a déjà j u g é , c o m m e le G o u v e r n e m e n t le soul igne ajuste t i t r e , 

que ces m e s u r e s légis lat ives pouva ien t r a i s o n n a b l e m e n t pa s se r pour 

convenab les pour a t t e i n d r e le bu t l ég i t ime poursuivi , é t a n t d o n n é la 

nécess i té de m é n a g e r u n j u s t e équi l ib re e n t r e les i n t é r ê t s de la c o m m u 

n a u t é e t le dro i t des p r o p r i é t a i r e s ( a r r ê t S p a d e a e t Sca l ab r ino p r éc i t é , 

P- 27, § 41) . 

53 . P a r la su i te , la d e r n i è r e suspens ion des exécu t ions forcées des 

expuls ions é t a n t a r r ivée à é c h é a n c e , l 'E ta t i ta l ien a j u g é o p p o r t u n de pro

céde r à l ' exécut ion des expuls ions d a n s les cas p révus c o m m e excep t ions à 

la suspens ion , selon un o rd re de pr ior i t é é tab l i pa r le p ré fe t sur avis d ' une 

commiss ion p ré fec to ra le . S 'ag issant p a r con t r e des cas non p r io r i t a i r e s , 

c o m m e en l 'espèce, l ' exécu t ion a u r a i t dû ê t r e effectuée d a n s un déla i 

m a x i m u m de q u a t r e ans à c o m p t e r du 1" j a n v i e r 1990 ( p a r a g r a p h e 28 ci-

dessus ) . 

Le g o u v e r n e m e n t avai t de t ou t e évidence prévu de pouvoir e x é c u t e r 

t ou t e s les expuls ions u r g e n t e s ou u n e g r a n d e p a r t i e d ' e n t r e elles avan t le 

l " j a n v i e r 1990, de so r te q u e plus a u c u n obs tac le ne se se ra i t opposé à 

l 'octroi de l ' ass is tance de la force pub l ique aux affaires non u r g e n t e s : 

celles-ci a u r a i e n t donc é té e x é c u t é e s avan t fin 1993. 

C e l a n ' a c e p e n d a n t pas é té le cas . A p a r t i r de j a n v i e r 1990, l 'octroi de 

l ' ass is tance de la force pub l ique s'est fait, c o m m e prévu p a r la loi n" 61/89, 
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sur la base des c r i t è r e s de p r io r i t é , sans q u ' a u c u n e cor rec t ion n e fût 

a p p o r t é e au sy s t ème , b ien q u e le n o m b r e d 'expuls ions u r g e n t e s a u g m e n 

t â t au l ieu de d i m i n u e r , et q u e l ' ex is tence de te l les expuls ions en ins t ance 

e m p ê c h â t de facto l ' exécut ion des affaires non u r g e n t e s , don t le n o m b r e 

croissai t c o n s i d é r a b l e m e n t . 

L 'oct roi d e l ' a ss i s tance d e la police é t a i t devenu u n e p h a s e d i s t inc te 

p lacée sous l ' au to r i t é du préfe t , l eque l pouvai t s u s p e n d r e l 'o rdre d o n n é 

p a r le j u g e t a n t à l 'huiss ier q u ' à la police, d ' e x é c u t e r l ' o r d o n n a n c e d 'ex

puls ion à la d a t e fixée pa r le j u g e . 

54. La C o u r e s t i m e , c o m m e la C o m m i s s i o n , q u ' e n p r inc ipe un sys tème 

de suspens ion t e m p o r a i r e ou d ' é c h e l o n n e m e n t des exécu t ions de décis ions 

d e j u s t i c e , suivi d e la r é c u p é r a t i o n pa r le ba i l l eu r d e son b i en , n ' e s t pas 

c r i t i quab le en soi, vu n o t a m m e n t la m a r g e d ' app réc i a t i on a u t o r i s é e par le 

second a l inéa de l 'ar t icle 1. C e p e n d a n t , un tel sy s t ème e m p o r t e le r i sque 

d ' i m p o s e r au ba i l l eu r u n e c h a r g e excessive q u a n t à la possibi l i té de d is 

pose r de son bien et doit donc prévoir c e r t a i n e s g a r a n t i e s de p r o c é d u r e 

p o u r vei l ler à ce q u e la mise en œ u v r e du sys tème et son inc idence sur le 

d ro i t d e p r o p r i é t é du ba i l l eur n e so ient ni a r b i t r a i r e s ni imprév is ib les . 

O r la C o u r fait obse rve r que le sy s t ème i ta l ien souffrait d ' u n e ce r t a ine 

r ig idi té : en effet, en prévoyant q u e les affaires de cessa t ion de bail en 

ra i son du beso in u r g e n t du ba i l l eu r de r é c u p é r e r l ' a p p a r t e m e n t p o u r 

l u i - m ê m e ou sa famil le deva ien t toujours ê t r e cons idé rées c o m m e pr ior i 

t a i r e s , il s u b o r d o n n a i t s y s t é m a t i q u e m e n t la possibi l i té d ' e x é c u t e r les 

expu l s ions non u r g e n t e s à l ' absence de t o u t e d e m a n d e n é c e s s i t a n t u n 

t r a i t e m e n t p r io r i t a i r e ; il s 'ensuivai t q u e , eu éga rd au n o m b r e de r e q u ê t e s 

p r io r i t a i r e s toujours en i n s t ance , les expuls ions non u r g e n t e s n ' é t a i e n t en 

r éa l i t é j a m a i s e x é c u t é e s et cela d e p u i s j a n v i e r 1990. 

L 'oct roi de l ' ass is tance de la force p u b l i q u e , r é s u l t a n t de l ' appl ica t ion 

p a r le préfe t des c r i t è res de p r io r i t é , finissait donc p a r d é p e n d r e p r e s q u e 

u n i q u e m e n t du v o l u m e des d e m a n d e s p r io r i t a i r e s de concours d e la force 

pub l ique p a r r a p p o r t au n o m b r e de policiers dont d isposai t le préfe t . 

La C o u r soul igne q u e , p e n d a n t ce t t e phase a d m i n i s t r a t i v e , a u c u n e 

j u r i d i c t i o n n e pouvai t se p r o n o n c e r su r l ' impac t q u e les r e t a r d s p rovoqués 

p a r ce sys tème pouvaien t avoir sur le cas d ' e spèce , car l 'ac t ion du préfet 

ayan t e n g e n d r é ces r e t a r d s é t a i t au to r i s ée et d é l i m i t é e pa r la légis lat ion 

c o n t e s t é e ( p a r a g r a p h e 42 c i -dessus ; voir, a contrario, les a r r ê t s A G O S I 

c. R o y a u m e U n i du 24 oc tobre 1986, sér ie A n° 108, p . 19, § 55 ; Air C a n a d a 

c. R o y a u m e U n i d u 5 mai 1995, sér ie A n° 316-A, p . 18, §§ 44-46 ; e t Gasus 

Dos ie r - u n d F ô r d e r t e c h n i k G m b H c. Pays-Bas du 23 février 1995, série A 

n" 306-B, p . 53 , §§ 73-74). De plus , la C o u r soul igne q u e , c o n t r a i r e m e n t à 

l ' a r t ic le 56 de la loi n" 392/78 , les m e s u r e s d ' u r g e n c e en q u e s t i o n ne 

fixaient pas de délai m a x i m u m pour r é c u p é r e r l ' a p p a r t e m e n t . 

55. La C o u r observe q u e la société I.B. a o b t e n u le 21 n o v e m b r e 1983 

u n e o r d o n n a n c e d 'expuls ion , don t l ' exécut ion a é t é fixée pa r le j u g e 
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d ' i n s t ance au 30 s e p t e m b r e 1984 ( p a r a g r a p h e 12 c i -dessus) . P e n d a n t les 

six a n n é e s s u b s é q u e n t e s j u s q u ' e n 1990, la société I.B. d ' a b o r d e t , pa r la 

su i t e , I m m o b i l i a r e Safïi ont dû subi r les effets de la légis la t ion s u s p e n d a n t , 

à c h a q u e fois pour q u e l q u e s mois , les exécu t ions forcées des affaires non 

u r g e n t e s ( p a r a g r a p h e s 23-26 c i -dessus) . En 1989, a lors q u e I m m o b i l i a r e 

Saffi é ta i t l 'un des 722 d e m a n d e u r s ne bénéf ic iant pas d ' un t r a i t e m e n t 

p r io r i t a i r e dans l 'octroi de l 'ass is tance de la force pub l i que ( p a r a g r a p h e 16 

c i -dessus) , elle devai t o b t e n i r l ' a ss i s tance de la police à p a r t i r du 1" j a n v i e r 

1990 et avan t la fin de l ' a n n é e 1993 au p lus t a r d , en app l ica t ion de la loi 

n" 61/89. En d é c e m b r e 1993, c e p e n d a n t , c e t t e é c h é a n c e a l la i t ê t r e r e p o r t é e 

au 31 d é c e m b r e 1995 au plus t a rd , puis au 29 février 1996 et enfin au 

26 avril 1996 ( p a r a g r a p h e s 28-29 c i -dessus) . Le 11 avril 1996, la société 

r e q u é r a n t e a finalement pu r é c u p é r e r son a p p a r t e m e n t , cela, non pas , il 

est vra i , avec l 'aide de la police, mais à la su i te du décès du loca ta i re 

( p a r a g r a p h e 17 c i -dessus) . 

56. P e n d a n t environ onze ans , et plus p a r t i c u l i è r e m e n t à p a r t i r 

de j a n v i e r 1990, la société I.B. d ' abord e t , pa r la su i t e , I m m o b i l i a r e Saffi 

sont d o n c d e m e u r é e s d a n s l ' i nce r t i t ude q u a n t au m o m e n t où il l eu r se ra i t 

possible de r é c u p é r e r l ' a p p a r t e m e n t . Elles n 'on t pu s ' ad resse r ni au j u g e 

de l ' exécut ion , qui à l 'or igine avai t e s t imé r a i sonnab le d ' i m p o s e r à la 

socié té I .B. u n e a t t e n t e de moins d ' un an , ni au t r i b u n a l adminis t ra t i f , qu i 

n ' a u r a i t pu s 'opposer au choix du préfe t d ' acco rde r p r io r i t é aux affaires 

u r g e n t e s t a n t qu ' i l y en avai t en i n s t ance , ce choix é t a n t l ég i t ime . Ni la 

socié té I .B. ni I m m o b i l i a r e Saffi n 'on t eu la possibi l i té d ' ex iger de l 'Eta t 

qu ' i l p r e n n e en c o m p t e les difficultés pa r t i cu l i è r e s qu ' e l l e s a u r a i e n t pu 

r e n c o n t r e r à la su i te du r e t a r d d a n s l ' expuls ion (voir, mutatis mutandis, 

l ' a r rê t S p o r r o n g et L o n n r o t h c. Suède du 23 s e p t e m b r e 1982, sér ie A n° 52, 

pp . 26-27, §§ 70-71). 

57. P a r a i l leurs , la soc ié té r e q u é r a n t e ne p e u t u t i l e m e n t r é c l a m e r 

devan t les t r i b u n a u x i t a l i ens une q u e l c o n q u e c o m p e n s a t i o n pour ce t t e 

a t t e n t e p ro longée assor t i e de l ' impossibi l i té de vendre ou de louer son 

a p p a r t e m e n t au prix du m a r c h é . 

58. Au su rp lus , r ien d a n s le doss ier ne d o n n e à p e n s e r q u e le loca ta i re 

ayan t occupé les locaux de la socié té r e q u é r a n t e a i t m é r i t é u n e p ro t ec t i on 

p a r t i c u l i è r e m e n t renforcée . 

59. Au vu de ce qui p r é c è d e , la C o u r e s t i m e , avec la C o m m i s s i o n , q u e 

le s y s t è m e d ' é c h e l o n n e m e n t de l ' exécu t ion des expuls ions , s ' a jou tan t à 

u n e a t t e n t e qui se p ro longea i t dé jà depu i s six ans en ra ison de la suspen

sion législat ive de l ' exécu t ion forcée des expuls ions , a imposé u n e cha rge 

spéciale et excessive à la socié té r e q u é r a n t e et a dès lors r o m p u l ' équi l ibre 

à m é n a g e r e n t r e la p r o t e c t i o n du dro i t de celle-ci au respec t de ses b iens et 

les ex igences de l ' in té rê t g é n é r a l . 

Pa r c o n s é q u e n t , il y a eu v io la t ion de l 'a r t ic le 1 du Pro tocole n" 1. 
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III. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 6 § 1 DE LA 

C O N V E N T I O N 

60. La société r e q u é r a n t e a l lègue auss i un m a n q u e m e n t à l ' a r t ic le 6 § 1 

de la C o n v e n t i o n , don t la p a r t i e p e r t i n e n t e dispose : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soit e n t e n d u e (...) d a n s u n d é l a i 

r a i s o n n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r s e s d r o i t s e t 

o b l i g a t i o n s de c a r a c t è r e civil (...) » 

6 1 . La C o u r observe q u ' à l 'or igine la socié té r e q u é r a n t e avait invoqué 

l 'a r t ic le 6 d a n s le c o n t e x t e du c a r a c t è r e r a i sonnab le d e la d u r é e d e la pro

c é d u r e d ' expuls ion . La C o u r e s t ime c e p e n d a n t , c o m m e la C o m m i s s i o n , 

q u e la p r é s e n t e affaire doit d ' abord ê t r e e x a m i n é e sous l ' ang le , plus 

g é n é r a l , du droi t à un t r i buna l . 

A. Applicabilité de l'article 6 

62. Le G o u v e r n e m e n t ne c o n t e s t e pas q u e la p r o c é d u r e d e v a n t le j u g e 

d ' i n s t ance po r t a i t su r des d ro i t s de c a r a c t è r e civil de la société r e q u é r a n t e 

au sens de l 'ar t ic le 6. Toutefo is , il sou t i en t que l ' é c h e l o n n e m e n t de l 'as

s i s tance de la force pub l i que se s i tue en d e h o r s du processus jud ic i a i r e 

d ' exécu t ion de l ' o rdonnance d ' expuls ion , les ac t ions de la police const i 

t u a n t u n e p h a s e a d m i n i s t r a t i v e t o u t à fait d i s t i nc t e et i n d é p e n d a n t e de ce 

p rocessus . Le G o u v e r n e m e n t soul igne à cet éga rd q u e ce n ' es t pas en sa 

qua l i t é d ' aux i l i a i re de j u s t i c e q u e le préfe t est hab i l i t é à é c h e l o n n e r les 

expuls ions , mais d a n s le c a d r e de ses fonct ions d ' a u t o r i t é a d m i n i s t r a t i v e 

c h a r g é e de p ré se rve r l 'ordre publ ic . 

L ' emplo i de la force pub l ique , en ra ison de son object if b ien par t i cu l ie r , 

ne s au ra i t ê t r e cons idéré c o m m e un s imple m o y e n d ' exécu t ion d u j u g e 

m e n t d e v a n t ê t r e accordé a u t o m a t i q u e m e n t , ma i s c o m m e u n e m e s u r e 

visant à p r é se rve r l ' in té rê t g é n é r a l . C e t t e p h a s e a d m i n i s t r a t i v e ne pour

ra i t en a u c u n cas e n t r e r d a n s le c h a m p d ' app l i ca t ion de l 'ar t icle 6. 

63 . La C o u r , qu i r econna î t q u e la p r o c é d u r e i t a l i enne d ' exécu t ion for

cée des expuls ions de loca ta i res p r é s e n t e b ien des p a r t i c u l a r i t é s p a r r ap 

por t aux p r o c é d u r e s d ' exécu t ion o rd ina i r e s , r appe l l e qu ' e l l e s 'est déjà 

p e n c h é e sur c e t t e m ê m e q u e s t i o n d a n s l 'affaire Scollo c. I t a l i e , et qu ' e l l e 

est p a r v e n u e à la conclus ion q u e « m ê m e si, en l ' espèce , on ne sau ra i t 

p a r l e r de p r o c é d u r e d ' exécu t ion stricto sensu, (...) l 'ar t ic le 6 § 1 t rouve à 

s ' app l iquer , eu éga rd à l 'objet de la p r o c é d u r e qu i é ta i t de vider la con

t e s t a t i o n o p p o s a n t le r e q u é r a n t à son loca ta i re » ( a r r ê t d u 28 s e p t e m b r e 

1995, sér ie A n" 315-C, p . 55 , § 44) . En l ' espèce , la C o u r observe q u e la 

société r e q u é r a n t e a saisi le j u g e d ' i n s t ance de L ivourne afin q u e celui-ci 
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conf i rme l ' exp i ra t ion du bail et o r d o n n e au loca ta i re de q u i t t e r les l ieux. 

Celui-ci n ' ayan t pas con te s t é q u e le bail é ta i t exp i ré , le seul po in t en litige 

é ta i t la d a t e de la l ibé ra t ion des l ieux. O r , t a n t q u e ce t t e d a t e é ta i t 

r e p o r t é e fau te de l ibéra t ion s p o n t a n é e des l ieux de la p a r t du loca ta i re , ce 

qu i e n t r a î n a i t u n e p ro roga t i on de fait du bail et une l imi t a t ion u l t é r i e u r e 

du droi t de p rop r i é t é de la société r e q u é r a n t e , la « c o n t e s t a t i o n » au sens 

de l 'ar t ic le 6 con t inua i t d ' ex i s te r . 

En tou t é t a t de cause , la C o u r r appe l l e q u e le dro i t à un t r i b u n a l sera i t 

i l lusoire si l ' o rd re j u r i d i q u e i n t e r n e d ' u n E t a t c o n t r a c t a n t p e r m e t t a i t 

q u ' u n e décis ion jud ic ia i r e défini t ive et ob l iga to i re res te i n o p é r a n t e a u 

d é t r i m e n t d ' u n e p a r t i e . En effet, on ne c o m p r e n d r a i t pas q u e l 'ar t icle 6 § 1 

décrive en dé ta i l les g a r a n t i e s de p r o c é d u r e — é q u i t é , publ ic i té et cé lér i té -

accordées aux p a r t i e s et qu ' i l ne p ro t ège pas la mise en œ u v r e des déci

s ions j u d i c i a i r e s ; si cet a r t i c le devai t pa s se r p o u r c o n c e r n e r exc lu s ivemen t 

l 'accès au j u g e et le d é r o u l e m e n t de l ' i n s t ance , cela r i sque ra i t de c r ée r des 

s i tua t ions incompa t ib l e s avec le pr inc ipe de la p r é é m i n e n c e du droi t q u e 

les E t a t s c o n t r a c t a n t s se sont e n g a g é s à r e s p e c t e r en ra t i f ian t la Conven 

t ion. L ' exécu t ion d ' un j u g e m e n t ou a r r ê t , d e q u e l q u e j u r id i c t i on q u e ce 

soi t , doit d o n c ê t r e cons idé rée c o m m e faisant p a r t i e i n t é g r a n t e du « p ro 

cès » au sens de l 'ar t ic le 6 ( a r r ê t H o r n s b y c. G r è c e du 19 m a r s 1997, Recueil 

des arrêts et décisions 1997-11, p . 510, § 40 ). 

L 'a r t i c le 6 t rouve donc à s ' app l ique r en l 'espèce. 

B. Observation de l'article 6 

64. La société r e q u é r a n t e se p la in t q u e la p r o c é d u r e d ' expuls ion a d u r é 

envi ron t re ize ans . De plus, elle d é n o n c e le fait q u ' à la su i te de l 'ac t ion du 

préfet de Livourne et de la commiss ion p ré fec to ra l e , qui e x a m i n e n t les 

expuls ions au cas pa r cas afin de d é t e r m i n e r celles qui vont ê t r e e x é c u t é e s , 

il y a eu m é c o n n a i s s a n c e de la décis ion du j u g e d ' i n s t ance de L ivourne , qu i 

avai t s t a t u é sur la d a t e d ' exécu t ion de l ' expuls ion lors de la p r o c é d u r e au 

fond. I m m o b i l i a r e Saffi n ' a u r a i t donc pas eu accès à un t r i buna l afin 

d ' ob t en i r sa t i s fac t ion de son dro i t à r é c u p é r e r son a p p a r t e m e n t et à ob te 

nir l ' exécut ion de l ' o rdonnance d ' expuls ion à p a r t i r du 30 s e p t e m b r e 1984. 

65 . La C o u r no te que le ba i l l eu r ne peu t d e m a n d e r l ' exécu t ion de 

l ' o rdonnance d 'expuls ion d ' u n loca ta i re q u ' à p a r t i r de la d a t e q u e le j u g e 

d ' i n s t a n c e , t e n a n t c o m p t e des ex igences pa r t i cu l i è r e s du ba i l l eur et du 

loca ta i re et des ra i sons de l 'expuls ion, a fixée d a n s l ' o rd o n n an ce . La loi 

fixe un dé la i m a x i m u m de surs is à l ' exécut ion de six mois , excep t ionne l 

l e m e n t douze mois , ap r è s quoi l ' o rdonnance doit pouvoir ê t r e e x é c u t é e 

( p a r a g r a p h e 20 c i -dessus) . Le j u g e d ' i n s t ance de L ivourne avait fixé la 

d a t e d ' exécu t ion de l ' o rdonnance en faveur de I.B. au 30 s e p t e m b r e 1984. 
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O r , les d isposi t ions légis lat ives passées e n t r e d é c e m b r e 1984 et avril 1989 

ont r e p o r t é ce t t e d a t e , à c h a q u e fois de q u e l q u e s mois ( p a r a g r a p h e s 23-26 

c i -dessus) . 

66. La C o u r rappe l le q u e le droi t au t r i buna l g a r a n t i à l 'ar t icle 6 

p ro tège é g a l e m e n t la mise en œ u v r e des décis ions j ud i c i a i r e s défini t ives 

et ob l iga to i res qu i , d a n s un E t a t qu i r e spec te la p r é é m i n e n c e du droi t , 

ne p e u v e n t r e s t e r i n o p é r a n t e s au d é t r i m e n t d ' u n e p a r t i e (voir, mutatis 

mutandis, l ' a r rê t H o r n s b y p r é c i t é , p . 510, § 40) . P a r c o n s é q u e n t , l 'exé

cu t ion d ' une décision j ud i c i a i r e ne peut ê t r e r e t a r d é e de m a n i è r e 

excessive. 

67. La société r e q u é r a n t e , toutefois , ne se p la in t pas en pa r t i cu l i e r de 

c e t t e suspens ion législat ive de l ' exécut ion de son o r d o n n a n c e d 'expuls ion . 

E n r evanche , elle se p la in t q u e le l ég i s l a t eu r i ta l ien a conféré au préfe t et à 

la commiss ion pré fec to ra le le pouvoir d ' e x a m i n e r les expuls ions au cas par 

cas afin de d é t e r m i n e r celles qui doivent ê t r e e x é c u t é e s , ce qu i r end la 

décis ion du j u g e d ' i n s t ance de L ivourne i n o p é r a n t e . 

68. Le G o u v e r n e m e n t soul igne à ce propos q u e si le préfe t , en t an t 

qu ' aux i l i a i r e de jus t ice , doit p r ê t e r son concours à l ' exécu t ion des déci

sions de j u s t i c e exécu to i re s , il a é g a l e m e n t le pouvoir , d a n s le cad re de ses 

fonctions d ' a u t o r i t é a d m i n i s t r a t i v e c h a r g é e de m a i n t e n i r l 'o rdre public , 

de ne pas dé fé re r à u n e d e m a n d e de concours de la force pub l ique q u a n d 

u n e te l le exécu t ion r i sque ra i t de p rovoque r de graves t roub les à l 'ordre 

publ ic . U n tel pouvoir ne m é c o n n a î t r a i t pas le droi t au t r i b u n a l g a r a n t i à 

l 'ar t icle 6 § 1 de la C o n v e n t i o n , cons idé ran t q u e le r e spec t des c r i t è res 

g é n é r a u x p a r le préfe t est soumis à un cont rô le j u r i d i c t i onne l . 

69. La C o u r r econna î t q u ' u n surs is à l ' exécut ion d ' u n e décision de 

ju s t i ce p e n d a n t le t e m p s s t r i c t e m e n t nécessa i re à t r o u v e r u n e solut ion 

sa t i s fa i san te aux p r o b l è m e s d ' o rd re publ ic peu t se jus t i f i e r d a n s des cir

cons t ances excep t ionne l l e s . 

70. C e qu i est en c a u s e en l 'espèce n 'es t c e p e n d a n t pas , c o m m e le 

G o u v e r n e m e n t s emble le sou ten i r , un refus ponc tue l opposé pa r le préfet 

à la d e m a n d e d e concours d e la force pub l i que en ra i son d ' u n r i sque de 

g raves t roub le s à l 'ordre publ ic . 

D a n s la p r é s e n t e affaire, le sursis à l ' exécut ion à p a r t i r de j a n v i e r 1990 

a résu l t é de l ' i n t e rven t ion u l t é r i e u r e du lég is la teur , qui a r e m i s en cause 

la décis ion du j u g e d ' i n s t ance q u a n t à la d a t e de la l ibéra t ion des l ieux par 

le loca ta i re . En effet, à p a r t i r d u 1" j a n v i e r 1990 et p e n d a n t plus d e six ans , 

l ' exécut ion de l ' o rdonnance d ' expu l s ion en faveur de la société I.B. a é t é 

r e p o r t é e à p lus ieurs repr i ses ( p a r a g r a p h e s 28-29 ci-dessus) et , en fait, n ' a 

j a m a i s eu l ieu, I m m o b i l i a r e Saffi ayan t r é c u p é r é son a p p a r t e m e n t à la 

sui te d u décès du loca ta i re . Le lég i s la teur , p r é s u m a n t la pe r s i s t ance du 

r i sque de graves t roub le s à l 'o rdre publ ic déjà cons t a t é en 1984, en ra ison 

du g r a n d n o m b r e d ' expu l s ions à e x é c u t e r en m ê m e t e m p s , a conféré au 

préfe t , en t a n t q u ' a u t o r i t é a d m i n i s t r a t i v e c h a r g é e de m a i n t e n i r l 'ordre 
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publ ic , un pouvoir , voire un devoir , d ' i n t e rven t i on s y s t é m a t i q u e d a n s 

l ' exécut ion des o r d o n n a n c e s d ' expu ls ion , tou t en fixant le cad re d a n s 

leque l il devra i t exe rce r ce pouvoir . 

71 . O r la C o u r cons t a t e en p r e m i e r lieu q u e la r emise en cause de la 

d a t e de la l ibéra t ion des l ieux a ôté tou t effet u t i le à la décis ion du j u g e 

d ' i n s t ance de L ivourne su r ce po in t d a n s son o r d o n n a n c e du 21 n o v e m b r e 

1983. Il convient de sou l igner à cet é g a r d q u e la décis ion q u a n t à l 'octroi de 

l ' ass is tance de la force pub l ique est fondée sur les m ê m e s é l é m e n t s 

- s i t ua t ion du ba i l l eur et du loca ta i re ; mot i f de l ' expuls ion - pr is en c o m p t e 

p a r le j u g e d ' i n s t ance c o n f o r m é m e n t à l ' a r t ic le 56 de la loi n" 392/78 . 

72. En o u t r e , la C o u r observe q u e l ' éva lua t ion de l ' oppor tun i t é de 

surseo i r u l t é r i e u r e m e n t à l ' exécu t ion de l ' o rdonnance d ' expuls ion , donc 

de p ro roge r de fait le bail , é ta i t sous t r a i t e à tou t cont rô le j ud ic i a i r e effec

tif, l ' é t endue du cont rô le des décis ions du préfet é t a n t l imi tée au respec t 

de l ' appl ica t ion des c r i t è r e s de p r io r i t é ( p a r a g r a p h e 42 c i -dessus) . 

73. De surc ro î t , la p r o r o g a t i o n s emes t r i e l l e du sys t ème d ' éche lonne 

m e n t du concours de la force pub l i que d u r a n t p r e s q u e n e u f ans (para 

g r a p h e s 28-34 ci-dessus) d o n n e le s e n t i m e n t q u e les a u t o r i t é s i t a l i ennes se 

sont c o n t e n t é e s d 'avoir r ecours à ce sys t ème p lu tô t q u e de r e c h e r c h e r 

d ' a u t r e s solut ions efficaces aux p r o b l è m e s d ' o r d r e publ ic liés au d o m a i n e 

du l o g e m e n t . 

74. En conclusion, si on peu t a d m e t t r e que les E t a t s c o n t r a c t a n t s , d a n s 

des c i r cons tances excep t ionne l l es et , c o m m e en l ' espèce , d a n s le c ad re de la 

m a r g e d ' a p p r é c i a t i o n don t ils j o u i s s e n t en m a t i è r e de r é g l e m e n t a t i o n de 

l 'usage des b iens , i n t e r v i e n n e n t d a n s une p r o c é d u r e d ' exécu t ion d ' une 

décis ion de j u s t i c e , pare i l le i n t e r v e n t i o n ne peu t avoir c o m m e conséquence 

ni d ' e m p ê c h e r , inval ider ou encore r e t a r d e r de m a n i è r e excessive l 'exécu

t ion, ni, enco re mo ins , de r e m e t t r e en ques t ion le fond de ce t t e décis ion. 

D a n s la p r é s e n t e affaire, c o m m e la C o u r l 'a exposé aux p a r a 

g r a p h e s 54-56 ci-dessus c o n c e r n a n t le gr ief t i ré de l 'ar t ic le 1 du Pro

tocole n" 1, l ' appréc ia t ion du j u g e d ' i n s t ance de L ivourne d a n s son 

o r d o n n a n c e du 21 n o v e m b r e 1983 a é té pr ivée de tou t effet ut i le par les 

d ispos i t ions légis lat ives i nc r iminées . D e p lus , à p a r t i r du m o m e n t où le 

préfe t est devenu l ' au to r i t é ayan t c o m p é t e n c e p o u r fixer la d a t e de 

l ' expuls ion forcée, et au vu de l ' absence d ' un con t rô le j ud ic i a i r e effectif 

de ses décis ions , la société r e q u é r a n t e a é t é pr ivée de son dro i t à ce q u e 

la c o n t e s t a t i o n l 'opposant à son loca ta i re soit déc idée pa r u n t r i b u n a l , 

c o m m e le veu t l 'ar t ic le 6 de la Conven t i on . C e l a est co n t r a i r e au pr in 

cipe de la p r é é m i n e n c e du dro i t . 

P a r t a n t , il y a eu violat ion de l 'ar t ic le 6 § 1 de la Conven t i on . 

75. Q u a n t au grief p o r t a n t sur la d u r é e de la p r o c é d u r e d ' exécu t ion , la 

C o u r e s t i m e qu ' i l doit ê t r e cons idéré c o m m e abso rbé p a r le p r é c é d e n t 

( p a r a g r a p h e s 64-73 c i -dessus) . 
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IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

76. Aux t e r m e s de l 'a r t ic le 41 de la C o n v e n t i o n , 

« Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou de s e s P r o t o c o l e s , e t si le 

d r o i t i n t e r n e de la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e s a t i s 

f a c t i o n é q u i t a b l e . » 

A. Dommage 

77. La socié té r e q u é r a n t e r é c l a m e la r é p a r a t i o n d u pré jud ice m a t é r i e l 

subi et le chiffre de la m a n i è r e su ivan te : 

a) 6 274 408 lires i t a l i ennes (ITL) c o r r e s p o n d a n t aux frais d 'hu iss ie r et 

hono ra i r e s d ' avoca t re la t i fs à la p r o c é d u r e d ' exécu t ion ; 

b) 37 200 000 I T L relat i fs au m a n q u e à g a g n e r en t e r m e s de loyers 

(soit u n e s o m m e de 582 000 I T L p a r mois à p a r t i r d ' aoû t 1992 et j u s q u ' à la 

fin de 1997) ; 

c) 564 179 000 I T L r é s u l t a n t de l ' impossibi l i té de m o n n a y e r son b ien . 

De plus, elle d e m a n d e 20 000 000 I T L pour d o m m a g e m o r a l . 

78. Le G o u v e r n e m e n t , lui, sou t i en t q u e les m o n t a n t s sollicités au t i t re 

du pré judice m a t é r i e l ne p r é s e n t e r a i e n t a u c u n lien de causa l i t é avec les 

v iola t ions a l l éguées . E n ce qu i conce rne plus p a r t i c u l i è r e m e n t le r em

b o u r s e m e n t des frais et h o n o r a i r e s de la p r o c é d u r e d ' exécu t ion , il consi

d è r e q u ' a u c u n e s o m m e ne devra i t ê t r e a l louée à ce t i t r e . S 'agissant du 

m a n q u e à g a g n e r en t e r m e s de loyers , il c o n t e s t e les c r i t è r e s ut i l isés pour 

le calcul du m o n t a n t du p ré jud ice , le loyer pouvan t va r i e r en fonction de 

l ' é ta t e t de la tai l le de l ' a p p a r t e m e n t et la société r e q u é r a n t e ayan t omis 

de fournir des dé ta i l s à ce p ropos . Il cons idère en o u t r e q u e le pré judice 

d é r i v a n t de la p r é t e n d u e imposs ib i l i té d e m o n n a y e r l ' a p p a r t e m e n t n ' a 

a u c u n e m e n t é té p rouvé . 

Enfin, q u a n t au p r é t e n d u pré judice m o r a l , le G o u v e r n e m e n t cons idère 

q u e le cons ta t de viola t ion cons t i t ue ra i t en soi, le cas é c h é a n t , u n e sat is

fact ion é q u i t a b l e suff isante . 

79. La C o u r e s t ime q u e le m o n t a n t r é c l a m é sous a) doi t ê t r e r e m 

bour sé en p a r t i e ; elle se réfère à sa p rop re décis ion sur ce po in t en l'af

faire Scollo ( a r r ê t Scollo p r éc i t é , p . 56, § 50) . Elle r appe l l e c e p e n d a n t 

q u ' a u t i t r e de l 'ar t icle 41 de la C o n v e n t i o n , elle n ' o r d o n n e le r e m b o u r s e 

m e n t q u e des frais don t il est é tabl i qu ' i l s ont é té r é e l l e m e n t et nécessai 

r e m e n t exposés et c o r r e s p o n d e n t à u n m o n t a n t r a i sonnab le (voir, p a r m i 

d ' a u t r e s , l 'arrêtNikolova c. Bulgarie [ G C ] , n" 31195/96, § 79, C E D H 1999-11). 

O r elle c o n s t a t e qu ' i l ressor t du d o c u m e n t p rodu i t p a r la société r equé 

r a n t e à l ' appui de ce t t e d e m a n d e q u e seul un m o n t a n t de 2 832 150 ITL y 

est af férent , le r e s t a n t se r é fé ran t à une a u t r e p r o c é d u r e don t la C o u r 

ignora i t l ' ex is tence et l 'objet . La C o u r déc ide dès lors de n ' a l l oue r que la 

s o m m e de 2 832 150 ITL . 
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P o u r ce qui est d u point b) , la C o u r j u g e r a i sonnab le le c r i t è r e employé 

p a r la socié té r e q u é r a n t e , mais cons idère qu ' i l y a lieu d ' a l loue r u n 

d é d o m m a g e m e n t à ce t i t r e u n i q u e m e n t j u s q u ' e n avril 1996, d a t e à 

laquel le I m m o b i l i a r e Saffi a r é c u p é r é son a p p a r t e m e n t . En c o n s é q u e n c e , 

elle déc ide d ' a l louer la s o m m e de 25 608 000 ITL . 

S 'agissant enfin de la s o m m e ind iquée sous c) , la C o u r sou l igne qu ' i l n 'y 

a eu ni exp rop r i a t i on ni s i tua t ion ass imi lab le à u n e pr iva t ion de p ro 

pr ié té ma i s p lu tô t u n e d i m i n u t i o n de la d isponibi l i té du b ien en cause 

( a r r ê t M a t o s e Silva, Lda. , et a u t r e s c. P o r t u g a l du 16 s e p t e m b r e 1996, 

Recueil 1996-rV, p. 1117, § 101). F a u t e de p reuves d é m o n t r a n t des t e n t a 

tives de v e n t e in f ruc tueuses , il y a lieu de re je te r ce t t e d e r n i è r e d e m a n d e . 

Q u a n t au pré judice mora l , la C o u r ne j u g e pas nécessa i re de se p e n c h e r 

sur la q u e s t i o n de savoir si u n e société c o m m e r c i a l e p e u t a l l égue r avoir 

subi un pré jud ice m o r a l r é s u l t a n t d ' u n q u e l c o n q u e s e n t i m e n t d ' ango i s se , 

p u i s q u e , eu é g a r d a u x c i rcons tances de l ' espèce, elle déc ide de ne r i en 

a l louer à ce t i t r e . 

B. Frais et dépens 

80. La société r e q u é r a n t e d e m a n d e enfin le r e m b o u r s e m e n t des frais 

et hono ra i r e s exposés devan t la seule C o m m i s s i o n , qu ' e l l e chiffre à 

27 054 500 ITL . 

8 1 . Le G o u v e r n e m e n t s 'en r e m e t à la sagesse de la C o u r , tout en 

j u g e a n t q u e le m o n t a n t r é c l a m é est excessif. 

82. La C o u r observe que le conseil de la société r e q u é r a n t e n ' a j a m a i s 

in formé la C o m m i s s i o n de ce qu ' e l l e avai t r é c u p é r é son a p p a r t e m e n t 

dès avril 1996. Il n ' e n a informé la C o u r q u e le 30 avril 1999, en r éponse à la 

d e m a n d e du greffe. Le consei l de la socié té r e q u é r a n t e a n é a n m o i n s indi

qué que sa c l ien te a u r a i t subi un pré jud ice m a t é r i e l j u s q u ' à la fin de 1997. 

D a n s ces c i rcons tances , la C o u r e s t i m e o p p o r t u n de n ' a l l oue r q u e la 

s o m m e de 5 000 000 ITL . 

C. Intérêts moratoires 

8 3 . Selon les i n fo rma t ions d o n t d ispose la C o u r , le t a u x d ' i n t é r ê t légal 

appl icab le en I tal ie à la d a t e d ' adop t ion du p r é s e n t a r r ê t é t a i t de 2,5 % 

l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t ic le 1 du Pro tocole n" 1 ; 

2. Dit qu ' i l y a eu viola t ion de l 'a r t ic le 6 § 1 de la Conven t i on s 'agissant du 

dro i t à un t r i b u n a l ; 
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3. Dit q u e le gr ief t i ré de l 'ar t icle 6 § 1 s 'ag issant de la d u r é e de la pro

c é d u r e d ' exécu t ion est abso rbé p a r le p r é c é d e n t ; 

4. Dit 

a) que l 'E ta t d é f e n d e u r doit ve r se r à la société r e q u é r a n t e , d a n s les 

t rois mois , les s o m m e s su ivan tes : 

i. 28 440 150 (vingt-hui t mil l ions q u a t r e cent q u a r a n t e mil le cent 

c i n q u a n t e ) l ires i t a l i ennes pour d o m m a g e m a t é r i e l ; 

ii. 5 000 000 (cinq mil l ions) l i res i t a l i ennes p o u r frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à m a j o r e r d ' un i n t é r ê t s imple de 2,5 % l 'an 

à c o m p t e r de l ' exp i ra t ion dudi t délai et j u s q u ' a u v e r s e m e n t ; 

5. Rejette la d e m a n d e de sa t is fact ion équ i t ab le pour le su rp lus . 

Fai t en français et en ang la i s , puis p rononcé en a u d i e n c e pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 ju i l l e t 1999. 

Luzius WILDHABFTR 

P r é s i d e n t 

M a u d DE B O E R - B L Q U I C C H I O 
Greff ière adjointe 
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A N N E X E 

AVIS DE LA COMMISSION EUROPÉENNE 
DES DROITS DE L'HOMME1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 2 d é c e m b r e 1998) 

[ L a C o m m i s s i o n s i é g e a i t c lans la c o m p o s i t i o n s u i v a n t e : 

M M . S. T R E C H S E L , président, 

E . B U S U T T I L , 

C u k l K J o K l M i S S O N . 

A . § . GôZÛBÛYÛK, 

A . W K I T Z K I , 

J . - C . S O Y E R , 

H . D A N E L I U S , 

F . M A R T I N E Z , 

C L . R O Z A K I S , 

J . - C . G E U S , 

M " " J . LlDDY, 

M M . L. LOUCAIDES, 

M . A . NoWICKl, 

I . C A B R A I . B A R R I T O , 

B . C O N F O R T I , 

N. B R A T / A , 

I . B É K T . S , 

D . S V A B Y , 

G. R E S S , 

A . P E R E N I C , 

C. B Î R S A N , 

P . LORENZEN, 

K . H E R N D L , 

E . B I K I . I Û N A S , 

E . A . A L K E M A , 

M . V I I A A M I C Ò , 

M " " M . HlON, 

M M . R . NlCOUNI, 

A . A R A B A D J I F . V , 

e t M ™ ' M . - T . S c H O E P F E R , secrétaire. ] 

1. T r a d u c t i o n ; o r i g i n a l a n g l a i s . 

2. L ' av i s s e r é f è r e à d e s p a r a g r a p h e s a n t é r i e u r s d u r a p p o r t d e la C o m m i s s i o n , d o n t le t e x t e 

i n t é g r a l p e u t ê t r e o b t e n u a u greffe de la C o u r . 
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A. Griefs déclarés recevables 

57. La C o m m i s s i o n a déc la ré recevables : 

- le gr ief de la socié té r e q u é r a n t e selon l eque l il y a eu v io la t ion du 

dro i t au respec t de ses b iens en ra ison de l ' impossibi l i té p o u r elle de 

r é c u p é r e r son a p p a r t e m e n t ; 

- la ques t ion de savoir si l ' impossibi l i té pour la société r e q u é r a n t e de 

faire e x é c u t e r l ' o rdonnance d ' expu l s ion émise en sa faveur cons t i t ue une 

m é c o n n a i s s a n c e d e son dro i t d ' accès à u n t r i b u n a l ; 

- le gr ief de la société r e q u é r a n t e selon leque l la p r o c é d u r e d ' exécu t ion 

de l ' o rdonnance d ' expuls ion a excédé un « déla i r a i sonnab le ». 

B. Points en litige 

58. Les poin ts en li t ige en l 'espèce sont les su ivants : 

- y a-t-il eu v io la t ion de l 'ar t ic le 1 du Pro tocole n" 1 ? 

- y a-t-il eu viola t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n s 'agissant du 

dro i t d ' accès à un t r i b u n a l ? 

- y a-t-il eu viola t ion d e l 'a r t ic le 6 § 1 d e la C o n v e n t i o n s ' ag issant de la 

d u r é e de la p r o c é d u r e ? 

C. Quant à l'article 1 du Protocole n° 1 

59. L 'a r t i c le 1 d u Pro toco le n" 1 est a insi l ibellé : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e s e s b i e n s . N u l ne p e u t ê t r e 

p r ivé d e s a p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

Les d i s p o s i t i o n s p r é c é d e n t e s ne p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

d e m e t t r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

60. La société r e q u é r a n t e a l lègue u n e violat ion de l 'ar t ic le 1 du Pro

tocole n° 1 en ra ison d u fait q u e , p e n d a n t u n e longue pé r iode , il lui a é té 

impossible de r é c u p é r e r son a p p a r t e m e n t , vu la mise en œ u v r e de dis

posi t ions légis lat ives d ' excep t ion c o n c e r n a n t les baux d ' h a b i t a t i o n . 

La règle applicable 

6 1 . La C o m m i s s i o n r appe l l e q u e l ' a r t ic le 1 du Pro toco le n° 1 g a r a n t i t 

en subs t ance le dro i t de p r o p r i é t é . C e dro i t c o n t i e n t t rois n o r m e s dis

t inc tes : la p r e m i è r e , qu i s ' expr ime d a n s la p r e m i è r e p h r a s e du p r e m i e r 

a l inéa et revê t u n c a r a c t è r e géné ra l , é n o n c e le p r inc ipe du respec t de la 

p r o p r i é t é ; la d e u x i è m e , f igurant d a n s la seconde p h r a s e du m ê m e a l inéa , 

vise la p r iva t ion de p r o p r i é t é et la s u b o r d o n n e à c e r t a i n e s condi t ions ; 

q u a n t à la t ro i s i ème , cons ignée d a n s le second a l inéa , elle r econna î t aux 

E t a t s c o n t r a c t a n t s le pouvoir de r é g l e m e n t e r l 'usage des b iens , confor-
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m é m e n t à l ' in té rê t g é n é r a l . C e p e n d a n t les t rois règ les ne sont pas « dis

t inc tes » en ce sens qu ' e l l e s s e ra i en t sans l ien e n t r e elles : la d e u x i è m e et 

la t r o i s i ème on t t ra i t à des e x e m p l e s pa r t i cu l i e r s d ' a t t e i n t e s au d ro i t de 

p r o p r i é t é et doivent dès lors s ' i n t e r p r é t e r à la l u m i è r e du pr inc ipe consa

cré p a r la p r e m i è r e ( C o u r eur . D H , a r r ê t Na t iona l & Provincial Bu i ld ing 

Society, Leeds P e r m a n e n t Bui ld ing Society et Yorksh i re Bui ld ing Society 

c. R o y a u m e - U n i du 23 oc tobre 1997, Recueil des arrêts et décisions 1997-VII, 

pp . 2352-2353, § 78). 

62. La société r e q u é r a n t e sou t i en t avoir é té exp rop r i ée de fait car , 

m ê m e s'il lui é t a i t t h é o r i q u e m e n t possible de v e n d r e son a p p a r t e m e n t , 

elle ne pouvai t pas le faire au prix du m a r c h é ; elle aff irme q u ' e n r éa l i t é le 

prix de ven te des a p p a r t e m e n t s occupés est d ' envi ron 30 à 40 % infér ieur à 

celui des a p p a r t e m e n t s vides. Elle soul igne en o u t r e qu 'e l l e perçoi t un 

loyer m o d i q u e , c o n f o r m é m e n t à la loi n" 392/78 . 

63 . La C o m m i s s i o n r appe l l e q u e la C o u r a déjà c o n s t a t é , d a n s des 

s i t ua t ions a n a l o g u e s de r e t a r d s à m e t t r e en œ u v r e u n e o r d o n n a n c e 

d ' expuls ion , q u e les ba i l l eurs g a r d e n t toujours la possibi l i té d ' a l i éne r 

l eur b ien et de percevoir un loyer. L ' app l i ca t ion des m e s u r e s l i t ig ieuses 

ayant e n t r a î n é le m a i n t i e n du loca ta i re d a n s l ' a p p a r t e m e n t , la s i t ua t ion 

d é n o n c é e s 'analyse en u n e r é g l e m e n t a t i o n de l 'usage des b iens ( C o u r 

eur . D H , a r r ê t Scollo c. I ta l ie du 28 s e p t e m b r e 1995, sér ie A n" 315-C, 

p. 52, § 27) . 

64. Dès lors, le second a l inéa de l 'ar t ic le 1 j o u e en l 'occur rence . 

Le respect des conditions du second alinéa 

65. Le G o u v e r n e m e n t fait valoir q u ' e n p r o m u l g u a n t les d isposi t ions 

légis lat ives en cause , g o u v e r n e m e n t et p a r l e m e n t ava ien t le souci d ' év i te r 

les t ens ions sociales e t les t r oub le s à l ' o rdre publ ic qu i se s e r a i en t p r o d u i t s 

si les n o m b r e u s e s o r d o n n a n c e s d ' expu l s ion dél ivrées a p r è s l ' exp i ra t ion de 

la d e r n i è r e p r o r o g a t i o n légale des baux en 1982 et 1983 ava ien t é t é exé

cu t ée s en m ê m e t e m p s . Il soul igne en ou t r e q u e l 'E ta t a pr is s i m u l t a n é 

m e n t c e r t a i n s e n g a g e m e n t s f inanciers p o u r s u b v e n t i o n n e r des l o g e m e n t s 

sociaux et acco rde r des a ides au l o g e m e n t . 

66. La C o m m i s s i o n r econna î t q u ' e n l ' absence d ' une pol i t ique efficace 

de l ogemen t , p rocéde r s i m u l t a n é m e n t à de n o m b r e u s e s expuls ions pour 

rai t e n t r a î n e r d ' i m p o r t a n t e s t ens ions sociales . P a r a i l leurs , en pro

m u l g u a n t les m e s u r e s l i t ig ieuses , le G o u v e r n e m e n t se souciai t de p r o t é g e r 

les loca ta i res à r evenus m o d e s t e s . 

67. Elle e s t ime en conséquence que la légis la t ion con t e s t ée poursu iva i t 

un but l ég i t ime conforme à l ' in té rê t g é n é r a l , c o m m e le veut le second a l inéa 

de l 'ar t ic le 1 (voir, mutatis mutandis, a r r ê t Scollo, loc. cit., p . 52, §§ 30-31) . 

68 . La C o m m i s s i o n rappe l le la j u r i s p r u d e n c e c o n t a n t e de la C o u r 

selon laquel le u n e m e s u r e d ' i ngé rence , n o t a m m e n t celle dont l ' e x a m e n 
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re lève du second p a r a g r a p h e de l 'ar t ic le 1, doit m é n a g e r u n « j u s t e équi 

l ibre » e n t r e les ex igences de l ' i n t é rê t g é n é r a l de la c o m m u n a u t é e t les 

impéra t i f s de la s a u v e g a r d e des dro i t s f o n d a m e n t a u x de l ' individu. La 

r e c h e r c h e de pare i l équi l ib re se ref lè te d a n s la s t r u c t u r e de l 'ar t ic le 1 tout 

en t i e r , donc auss i d a n s le second a l inéa : il doit ex i s t e r un r a p p o r t rai

sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé. De 

surcro î t , en d é t e r m i n a n t si ce t t e condi t ion a é t é r e m p l i e , elle r econna î t 

q u ' u n E t a t c o n t r a c t a n t j o u i t d ' une g r a n d m a r g e d ' a p p r é c i a t i o n en la 

m a t i è r e , et les o r g a n e s de S t r a s b o u r g r e s p e c t e n t l ' appréc ia t ion por t ée à 

cet éga rd par le l ég i s l a teur , sauf si elle est d é p o u r v u e de base r a i sonnab le 

( C o u r eur . D H , a r r ê t M e l l a c h e r et a u t r e s c. A u t r i c h e du 19 d é c e m b r e 

1989, sér ie A n" 169, p . 27, § 4 8 ; mutatis mutandis, G a s u s Dosier - uncl 

F ô r d e r t e c h n i k G m b H c. Pays-Bas du 23 février 1995, sér ie A n" 306-B, 

pp . 48-49, § 60). 

69. La société r e q u é r a n t e soul igne q u e les d ispos i t ions législat ives 

d é n o n c é e s se vou la ien t u n e légis la t ion d ' u r g e n c e , qui n ' é t a i t jus t i f iable 

q u ' a u vu du c a r a c t è r e t e m p o r a i r e du sacrifice imposé aux ba i l l eurs . O r 

elles ont d u r é si l o n g t e m p s q u e les ba i l leurs ont dû s u p p o r t e r les frais des 

insuff isances de la po l i t ique sociale de l 'Eta t . 

70. La société r e q u é r a n t e reconna î t qu ' i l faut m é n a g e r un j u s t e équi

libre e n t r e les ex igences de l ' in térê t géné ra l et ses i n t é r ê t s p rop res ; elle 

soul igne c e p e n d a n t q u e le sys tème de l ' é che lonnemen t des expuls ions s'est 

révélé i n a d é q u a t . Les o rdonnances d 'expuls ion c o n t i n u e n t à ne pas ê t r e 

exécu tées , m ê m e lorsque le p rop r i é t a i r e se t rouve d a n s la nécess i té u r g e n t e 

de r é c u p é r e r son b ien . De plus, le sys tème ne t i en t a b s o l u m e n t aucun 

c o m p t e des i n t é r ê t s des bai l leurs qu i , c o m m e la société r e q u é r a n t e , ne 

dés i r en t r é c u p é r e r leur a p p a r t e m e n t q u e parce q u e le bail a expi ré : ils 

doivent d e m e u r e r d a n s l 'expectat ive t r o p l o n g t e m p s . Aprè s plus de qua 

torze ans en fait, l 'affaire de la société r e q u é r a n t e ne bénéficie toujours pas 

d ' une pr ior i té d a n s l 'octroi du concours de la force pub l ique . Selon la société 

r e q u é r a n t e , le p r o b l è m e m a j e u r rés ide d a n s l 'absence d ' ind ica t ions sur le 

m o m e n t où il lui se ra possible de r e n t r e r en possession de son a p p a r t e m e n t . 

71 . La société r e q u é r a n t e sou t i en t dès lors q u e les disposi t ions 

législat ives en cause lui ont imposé une c h a r g e excessive. 

72. Le G o u v e r n e m e n t soul igne q u ' e n l 'espèce l ' un ique mot i f d ' expul 

sion est l ' exp i ra t ion du bail , en sor te q u e la société r e q u é r a n t e ne m é r i t e 

a u c u n e p r io r i t é d a n s l 'octroi du concours de la force pub l ique . Dès lors, 

l ' o rdonnance d ' expuls ion en faveur de la société r e q u é r a n t e se ra mise en 

œ u v r e c o n f o r m é m e n t aux d ispos i t ions de l 'ar t ic le 3.5 de la loi n" 61/89, 

tel le q u ' a m e n d é e , en t e n a n t d û m e n t c o m p t e des cas p r io r i t a i r e s prévus 

p a r le l ég i s l a t eu r et selon le c r i t è re de l 'o rdre ch rono log ique , sous réserve 

d ' app réc i a t i on des s i tua t ions individuel les e t , au d e m e u r a n t , conformé

m e n t au c r i t è re de 30 % du n o m b r e to ta l des o r d o n n a n c e s d 'expuls ion à 

e x é c u t e r d a n s l 'espace d 'un mois . 
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73. La C o m m i s s i o n relève q u e , p o u r faire face à la p é n u r i e c h r o n i q u e 

de l o g e m e n t s , le g o u v e r n e m e n t i t a l ien a a d o p t é u n e série de m e s u r e s 

d ' u r g e n c e d e s t i n é e s d ' abo rd à con t rô l e r les a u g m e n t a t i o n s de loyer au 

moyen de b locages t e m p é r é s p a r des h a u s s e s ponc tue l l e s , e t , d ' a u t r e p a r t , 

à p r o r o g e r la val id i té des b a u x en cours . 

74. D a n s les a n n é e s 1982 et 1983, q u a n d la d e r n i è r e p ro roga t ion légale 

vint à é c h é a n c e , l 'Eta t i ta l ien j u g e a nécessa i re de r ecour i r à des dis

posi t ions d ' u r g e n c e v isant la p ro roga t ion , la suspens ion ou l ' éche lonne

m e n t de l ' exécut ion forcée des décis ions jud ic i a i r e s o r d o n n a n t la l ibéra

t ion des i m m e u b l e s pa r les loca ta i res . En c o n s é q u e n c e , a lors q u e , 

d ' h a b i t u d e , lors d ' une p r o c é d u r e d ' exécu t ion , l 'huiss ier d e m a n d e et 

ob t i en t a u t o m a t i q u e m e n t le concours de la force pub l ique c h a q u e fois q u e 

néces sa i r e , d a n s la p r o c é d u r e d ' exécu t ion d e s expu l s ions de l o g e m e n t , 

l 'octroi de l ' a ss i s tance policière est devenu u n e p h a s e d i s t inc te p lacée sous 

l ' au to r i t é du préfe t , lequel peu t a n n u l e r l ' o rdre , d o n n é pa r le j u g e t a n t à 

l 'huiss ier q u ' à la police, d ' e x é c u t e r l ' o r d o n n a n c e d ' expuls ion à la d a t e 

fixée pa r le t r i buna l . 

75. La C o m m i s s i o n e s t ime q u ' e n p r inc ipe u n sys t ème d ' é c h e l o n n e 

m e n t des exécu t ions de décis ions de j u s t i c e , suivi de la r é c u p é r a t i o n pa r le 

ba i l leur de son b ien , n 'es t pas c r i t i quab le en soi, vu n o t a m m e n t la m a r g e 

d ' a p p r é c i a t i o n a u t o r i s é e p a r le second a l inéa d e l 'a r t ic le 1. 

76. C e p e n d a n t , u n tel sys t ème e m p o r t e le r i sque d ' i m p o s e r au ba i l l eu r 

u n e c h a r g e excessive q u a n t à la possibi l i té de d i sposer de son b ien et doi t 

dès lors prévoir c e r t a i n e s g a r a n t i e s de p r o c é d u r e p o u r vei l ler à ce q u e la 

mise en œ u v r e du sys t ème et son inc idence sur le dro i t de p r o p r i é t é du 

ba i l l eur ne soient ni a r b i t r a i r e s ni imprévis ib les . 

77. La C o m m i s s i o n re lève d ' e m b l é e q u e le sy s t ème en q u e s t i o n se vou

lait u n e so lu t ion t e m p o r a i r e d ' u r g e n c e , v isant à p e r m e t t r e la mise en œ u v r e 

progress ive de t ou t e s les o r d o n n a n c e s d ' expu l s ion devenues exécu to i r e s en 

1984 et , p lus g é n é r a l e m e n t , à g é r e r avec c o h é r e n c e l ' i n t e rven t ion de la 

police d a n s ce d o m a i n e sensible et pa r l ' e n t r e m i s e d ' u n e seule a u t o r i t é . 

78. C e p e n d a n t , la C o m m i s s i o n fait r e m a r q u e r q u e c e t t e so lu t ion 

« d ' u r g e n c e » est d e v e n u e p r a t i q u e c o n s t a n t e ; les m e s u r e s d ' é c h e l o n n e 

m e n t du concours de la force pub l i que on t é té pr ises c h a q u e fois p o u r 

p lus i eu r s mois ma i s , d e p u i s 1989 - et en dép i t des a s s u r a n c e s en sens 

con t r a i r e d o n n é e s p o u r l ' avenir pa r le G o u v e r n e m e n t — elles ont é té 

app l i quées à ce j o u r à neuf repr i ses e t p e n d a n t p r è s de neu f ans . A u c u n e 

loi n ' a j u squ ' i c i é té p r o m u l g u é e p o u r le long t e r m e . 

79. De surcro î t , la C o m m i s s i o n soul igne que le préfe t a t o t a l e m e n t la 

c h a r g e de fixer, c o m p t e t e n u de la s i tua t ion locale et du n o m b r e de p ro 

c é d u r e s p e n d a n t e s , le m o m e n t où la pol ice doi t i n t e r v e n i r e t l ' éche lonne

m e n t d e ses i n t e rven t ions pour e m p ê c h e r q u e l ' exécut ion des expuls ions 

ne p rovoque u n e ag i t a t i on sociale. La loi ne prévoi t q u ' u n cad re g é n é r a l 

selon lequel p r io r i t é doit ê t r e d o n n é e aux affaires soit de r e t a r d s d a n s le 



AFFAIRE IMMOBILIARE SAFFI c. ITALIE - AVIS DE 1A COMMISSION' I 13 

p a i e m e n t des loyers soit de bail échu lorsque le p r o p r i é t a i r e déc la re avoir 

un besoin u r g e n t de r é c u p é r e r son i m m e u b l e . Les c r i t è r e s de chronologie 

app l iqués pa r le préfe t t i e n n e n t c o m p t e des s i t ua t ions individuel les , et 

auss i de la nécess i t é d ' é c h e l o n n e r les expuls ions de m a n i è r e à ne pas 

d é p a s s e r le n o m b r e m a x i m u m fixé p o u r u n e m ê m e pé r iode . S 'agissant de 

la p r é s e n t e affaire, la C o m m i s s i o n no te q u e le préfe t de Livourne a fixé à 

30 % le n o m b r e to ta l des o r d o n n a n c e s d 'expuls ion à e x é c u t e r en un mois . 

Elle relève en o u t r e que l 'ar t icle 1 bis du décre t - lo i n" 172/1997 - qui con

férait m ê m e au préfe t le pouvoir de déc ide r de l 'octroi de l ' a ss i s tance de la 

force pub l ique d a n s c h a q u e cas pa r t i cu l i e r - a é té déc la ré incons

t i t u t i onne l ( p a r a g r a p h e 55 du r a p p o r t ) . 

80. Les décis ions du préfet ont dès lors, p o u r b e a u c o u p , un c a r a c t è r e 

d i sc ré t i onna i r e et ne sont pas assu je t t i es au con t rô le du j u g e de l 'exécu

t ion . La C o m m i s s i o n a déjà soul igné q u e les pouvoirs du préfe t sont si 

vas tes q u ' u n con t rô le pa r les j u r id i c t ions a d m i n i s t r a t i v e s des moda l i t é s de 

l 'usage de ce pouvoir d i s c ré t i onna i r e ne peu t pas avoir une inc idence sur le 

bien-fondé de la décis ion e l l e -même (Aldini c. I ta l ie , r e q u ê t e n" 20177/92, 

décis ion du 27 j u i n 1996, non publ iée ; voir é g a l e m e n t , mutatis mutandis, 

C o u r eur . D H , a r r ê t S p a d e a et Sca labr ino c. I ta l ie du 28 s e p t e m b r e 1995, 

sér ie A n" 315-B, pp . 23-24, § 24 in fine). 

8 1 . La C o m m i s s i o n fait obse rve r q u e le s y s t è m e souffre en l u i -même 

de r ig idi té : d ' un cô té , en prévoyant q u e m é r i t e n t tou jours p r io r i t é les 

affaires de cessa t ion du bail en ra i son du beso in u r g e n t du ba i l leur de 

r é c u p é r e r l ' a p p a r t e m e n t pour l u i - m ê m e ou sa famil le , il s u b o r d o n n e sys

t é m a t i q u e m e n t la possibi l i té d ' e x é c u t e r les expuls ions non u r g e n t e s à 

l ' absence de t o u t e d e m a n d e m é r i t a n t un t r a i t e m e n t p r io r i t a i r e ; c o m m e il 

y a toujours des r e q u ê t e s en i n s t ance m é r i t a n t p r io r i t é , les expuls ions non 

u r g e n t e s ne sont en r éa l i t é j a m a i s p r a t i q u é e s . C o n t r a i r e m e n t à l 'ar t icle 56 

de la loi n" 392/78 , les m e s u r e s d ' u r g e n c e en ques t i on ne fixent pas de déla i 

m a x i m u m pour r é c u p é r e r l ' a p p a r t e m e n t . Pa r a i l leurs , le sy s t ème ne p ré 

voit p a s de r ééva lua t i on pé r iod ique et s y s t é m a t i q u e du d e g r é de p ro t ec 

t ion à acco rde r aux loca ta i res . 

82. La C o m m i s s i o n e s t ime dès lors que le sys t ème en q u e s t i o n - vu la 

m a n i è r e don t il est c o n s t a m m e n t r é a p p l i q u é et vu le pouvoir dis

c r é t i onna i r e é t e n d u d 'octroi de l ' ass is tance de la force pub l ique , excep

t i o n n e l l e m e n t conféré à u n e a u t o r i t é a d m i n i s t r a t i v e é c h a p p a n t au con

t rôle du j u g e - j o in t à la r ig idi té des c r i t è r e s d 'oct roi de l 'ass is tance 

policière a sur les d ro i t s p a t r i m o n i a u x des ba i l l eurs un effet a rb i t r a i r e et 

imprévis ib le imposs ib le à con te s t e r . 

83 . La C o m m i s s i o n fait observer q u ' e n l 'espèce la société r e q u é r a n t e a 

saisi en n o v e m b r e 1983 les t r i b u n a u x de droi t c o m m u n de la ques t ion de 

l ' expuls ion d e ses l o c a t a i r e s ; elle a o b t e n u le 21 n o v e m b r e 1983 u n e 

o r d o n n a n c e d ' expu l s ion en sa faveur et le j u g e a d ' abord fixé la d a t e 

d ' expuls ion au 30 s e p t e m b r e 1984. En 1989, c e t t e m ê m e société é ta i t l 'un 



144 AFFAIRE IMMOBILIARE SAFFI c. ITALIE - AVIS DE IA C O M M I S S I O N 

des 722 d e m a n d e u r s ne bénéf ic iant pas d ' un t r a i t e m e n t p r io r i t a i r e d a n s 

l 'octroi de l ' ass is tance de la force pub l ique . M ê m e au jou rd ' hu i , envi ron 

q u a t o r z e ans ap rè s la d a t e i n i t i a l emen t fixée p o u r l ' expuls ion, le cas de la 

socié té r e q u é r a n t e n ' e s t tou jours pas p r io r i t a i r e . Il n ' e s t pas non p lus 

possible de prévoir q u a n d il le dev iendra , b ien q u e l 'octroi de l ' ass is tance 

de la force pub l ique doive se faire d a n s l 'o rdre ch rono log ique . La société 

r e q u é r a n t e res te d a n s l ' i nce r t i tude q u a n t au m o m e n t où elle s e r a en 

m e s u r e de d i sposer de son i m m e u b l e devenu vacan t . En o u t r e , la société 

r e q u é r a n t e n ' a a u c u n e possibi l i té d ' ex iger du G o u v e r n e m e n t qu ' i l p r e n n e 

en c o m p t e les difficultés pa r t i cu l i è re s qu 'e l l e pou r ra i t r e n c o n t r e r à la 

su i te du r e t a r d d a n s l ' expuls ion ou pour r e c h e r c h e r r é p a r a t i o n du p ré 

jud i ce subi en conséquence (voir, mutatis mutandis, C o u r eur . D H , a r r ê t 

S p o r r o n g et L ô n n r o t h c. Suède du 23 s e p t e m b r e 1982, série A n" 52, 

pp . 26-27, §§ 70-71). 

84. Au su rp lus , a u c u n é l é m e n t du doss ier ne d o n n e à p e n s e r que le 

loca ta i re o c c u p a n t les locaux de la société r e q u é r a n t e m é r i t e u n e p ro t ec 

t ion p a r t i c u l i è r e m e n t renforcée . Le G o u v e r n e m e n t n ' a pas non plus 

avancé cet a r g u m e n t . 

85 . La C o m m i s s i o n e s t ime dès lors que le r é g i m e appl icable à l 'éche

l o n n e m e n t d e l ' exécut ion d e s expuls ions a imposé u n e c h a r g e excessive à 

la société r e q u é r a n t e et dès lors bouleversé , au d é t r i m e n t de ce t t e de r 

n iè re , l ' équi l ibre à m é n a g e r e n t r e la p ro t ec t i on du droi t au respec t de ses 

b iens et les ex igences de l ' in té rê t g é n é r a l . 

Conclusion 

86. La C o m m i s s i o n c o n s t a t e , pa r v ing t -hu i t voix c o n t r e u n e , qu ' i l y a 

eu en l 'espèce violat ion de l 'ar t icle 1 du Pro tocole n" 1. 

D. Quant à l'article 6 § 1 de la Convention du point de vue du droit 
d'accès à un tribunal 

87. L 'a r t i c le 6 § 1 de la Conven t i on dispose en sa p a r t i e p e r t i n e n t e : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) d a n s un d é l a i 

r a i s o n n a b l e p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r s e s d r o i t s e t 

o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

88. La société r e q u é r a n t e avai t à l 'or igine invoqué l 'ar t ic le 6 d a n s le 

c o n t e x t e d u c a r a c t è r e r a i sonnab le de la d u r é e de la p r o c é d u r e d ' expu l 

sion ; la C o m m i s s i o n a e s t imé toutefois qu ' i l pouvai t se pose r un p r o b l è m e 

du point de vue du dro i t d 'accès à un t r i b u n a l . En c o n s é q u e n c e , elle exa

m i n e r a d ' a b o r d la p r é s e n t e affaire de ce po in t d e vue . 

89. Le g o u v e r n e m e n t d é f e n d e u r sou t i en t en p r e m i e r lieu q u e l 'ar t ic le 6 

de la C o n v e n t i o n n 'es t pas appl icab le à la p r o c é d u r e l i t ig ieuse, é t a n t 

d o n n é q u e l ' é c h e l o n n e m e n t de l ' a ss i s tance de la force pub l ique se s i tue en 
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d e h o r s du processus j ud i c i a i r e d ' exécu t ion de l ' o r d o n n a n c e d 'expuls ion , 

les ac t ions de la police c o n s t i t u a n t u n e p h a s e a d m i n i s t r a t i v e tou t à fait 

d i s t inc te et i n d é p e n d a n t e de ce p rocessus . Le G o u v e r n e m e n t soul igne à 

cet é g a r d q u e ce n 'es t pas en sa qua l i t é d '« aux i l i a i re du j u g e » que le 

préfe t est habi l i té à é c h e l o n n e r les expuls ions car c e t t e o p é r a t i o n , en 

ra ison de son objectif b ien pa r t i cu l i e r , ne s a u r a i t ê t r e cons idérée c o m m e la 

s imple exécu t ion du j u g e m e n t , dont elle r é su l t e r a i t a u t o m a t i q u e m e n t . La 

p r o c é d u r e l i t ig ieuse est un moyen a d m i n i s t r a t i f de p r é s e r v e r l ' in té rê t 

g é n é r a l p r imord i a l . 

90. Le G o u v e r n e m e n t sou t i en t en o u t r e q u ' à suppose r m ê m e q u e l 'ar

ticle 6 soit appl icab le , ses d isposi t ions n 'on t pas é té m é c o n n u e s . 

9 1 . La C o m m i s s i o n rappe l le q u e l 'ar t ic le 6 § 1 g a r a n t i t à chacun le 

dro i t à ce q u ' u n t r i b u n a l conna i sse de t o u t e c o n t e s t a t i o n re la t ive à ses 

dro i t s et ob l iga t ions de c a r a c t è r e civil ; il consac re de la sor te le « droi t à 

u n t r i b u n a l », don t le dro i t d ' accès , à savoir le dro i t de sais ir u n t r ibuna l en 

m a t i è r e civile, cons t i tue un aspec t . C e dro i t se ra i t toutefois i l lusoire si 

l 'o rdre j u r i d i q u e i n t e r n e d ' u n E t a t c o n t r a c t a n t p e r m e t t a i t q u ' u n e décision 

j ud i c i a i r e défini t ive et ob l iga to i re r e s t e i n o p é r a n t e au d é t r i m e n t d ' une 

p a r t i e . En effet, on ne c o m p r e n d r a i t pas que l 'ar t ic le 6 § 1 décr ive en dé ta i l 

les g a r a n t i e s de p r o c é d u r e - é q u i t é , publ ic i té et cé lé r i t é - accordées aux 

p a r t i e s et qu ' i l ne p ro t ège pas la mise en œ u v r e des décis ions jud ic ia i res ; 

si cet a r t ic le devai t pa s se r p o u r c o n c e r n e r exc lus ivemen t l 'accès au j u g e et 

le d é r o u l e m e n t de l ' i n s t ance , cela r i sque ra i t de c r ée r des s i tua t ions 

i ncompa t ib l e s avec le p r inc ipe de la p r é é m i n e n c e du dro i t q u e les E t a t s 

c o n t r a c t a n t s se sont engagés à r e spec t e r en ra t i f ian t la Conven t ion . 

L ' exécu t ion d 'un j u g e m e n t ou a r r ê t , de q u e l q u e j u r id i c t i on que ce soit, 

doit donc ê t r e cons idé rée c o m m e faisant p a r t i e i n t é g r a n t e du « procès » 

a u sens de l 'ar t ic le 6 ( C o u r eur . D H , a r r ê t H o r n s b y c. G r è c e du 19 m a r s 

1997, Recueil 1997-11, pp . 510-511 , § 40) . 

92. La C o m m i s s i o n fait r e m a r q u e r que la société r e q u é r a n t e a 

d e m a n d é au t r i buna l d ' i n s t ance de Livourne de déc ide r si elle é t a i t ou non 

hab i l i t ée à m e t t r e fin a u ba i l e t d e fixer la d a t e à l aque l le elle p o u r r a i t 

r é c u p é r e r son a p p a r t e m e n t . La décis ion du t r i b u n a l sur ce d e r n i e r point 

é t a i t é g a l e m e n t décisive p o u r des d ro i t s de c a r a c t è r e civil de la société 

r e q u é r a n t e . Le j u g e a e s t imé a p p r o p r i é , c o n f o r m é m e n t à l 'ar t icle 56 de la 

loi n" 392 /78 , de surseo i r à l ' exécu t ion du j u g e m e n t j u s q u ' a u 30 s e p t e m b r e 

1984. Le loca ta i re n 'a pas fait opposi t ion à ce t t e décis ion, qui a dès lors 

acquis force de chose j u g é e . 

93 . C e p e n d a n t , pa r su i te des m e s u r e s d ' u r g e n c e p r o m u l g u é e s par le 

g o u v e r n e m e n t i ta l ien , la décis ion q u a n t au m o m e n t de l ' exécut ion du 

j u g e m e n t a é t é r e t i r ée de facto à la j u s t i ce et conférée à l ' admin i s t r a t i on , à 

savoir le préfe t qu i , en l ' espèce , a refusé le concours de la force pub l ique , 

r e t a r d a n t dès lors l ' exécu t ion du j u g e m e n t de q u e l q u e q u a t o r z e ans à ce 

j o u r . 
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94. La C o m m i s s i o n re lève qu ' i l n ' e s t pas con te s t é q u e le préfet ne 

sau ra i t p a s s e r pour un t r i b u n a l i n d é p e n d a n t a u sens de l 'ar t ic le 6 § 1. 

95 . La C o m m i s s i o n rappe l le q u e la C o u r a dit que les condi t ions posées 

à l ' a r t ic le 6 § 1 ne se t r o u v e n t r e m p l i e s que si les décis ions a d m i n i s t r a t i v e s 

l iant les t r i b u n a u x font e f fec t ivement l 'objet d ' un con t rô le réel des t r ibu

n a u x ( C o u r eu r . D H , a r r ê t O b e r m e i e r c. A u t r i c h e du 28 juin 1990, sér ie A 

n° 179, pp . 22-23, § 7 0 ) . 

96. E n l 'espèce toutefois , la C o m m i s s i o n r e m a r q u e q u e ce qu i est e n 

l i t ige, ce n ' es t pas l ' é t e n d u e du cont rô le j u r i d i c t i onne l d ' une décis ion 

a d m i n i s t r a t i v e , ma i s p lu tô t l ' a m p l e u r de l'effet d ' u n e décision a d m i n i s 

t ra t ive qu i l ' e m p o r t e de facto sur u n e o r d o n n a n c e de j u s t i c e passée en force 

de chose j u g é e . 

97. La C o m m i s s i o n p a r t a g e la conclusion de la C o u r cons t i t u t ionne l l e 

i t a l i enne selon laquel le l 'octroi a u préfe t d ' un pouvoir de décis ion en 

m a t i è r e individuel le a m é c o n n u le droi t d 'accès des ba i l l eurs à u n t r i buna l . 

Elle soul igne en o u t r e q u e le préfe t p r e n d n o t o i r e m e n t en c o m p t e et 

appréc i e les s i tua t ions individuel les tou t en a p p l i q u a n t le c r i t è re ch rono

logique à l 'octroi de l ' ass is tance de la force pub l ique aux affaires non 

u r g e n t e s ( p a r a g r a p h e 72 ci-dessus) ; o r c e t t e a p p r é c i a t i o n est conférée a u 

j u g e de l ' exécut ion aux t e r m e s de l 'ar t icle 56 de la loi 392/78 . La C o m 

miss ion cons idère en c o n s é q u e n c e que les choix du préfe t - à suppose r 

m ê m e qu ' i ls ne soient q u e de c a r a c t è r e g é n é r a l - affectent i n é v i t a b l e m e n t 

l ' exécu t ion des o r d o n n a n c e s individuel les d ' expuls ion , ce qu i r édu i t à 

n é a n t l ' app réc ia t ion du t r i b u n a l . 

98. La C o m m i s s i o n e s t ime q u e r e m p l a c e r u n e fonct ion j u r id i c t i onne l l e 

p a r une ac t ion d i sc ré t i onna i r e de l ' a d m i n i s t r a t i o n est c o n t r a i r e au pr in 

cipe de la p r é é m i n e n c e du droi t . 

99. De plus et au d e m e u r a n t , la C o m m i s s i o n a déjà c o n s t a t é (para 

g r a p h e 80 ci-dessus) q u e si les décis ions du préfe t sont suscept ib les de 

recours devan t les j u r id i c t ions a d m i n i s t r a t i v e s , ces d e r n i è r e s n 'on t pas la 

« p l é n i t u d e de jur id ic t ion » au sens de la j u r i s p r u d e n c e ( C o u r eur . D H , 

a r r ê t A lbe r t et Le C o m p t e c. Be lg ique du 10 février 1983, sér ie A n° 58 , 

p. 16, § 29) . A u t r e m e n t di t , les décis ions du préfe t é c h a p p e n t à u n con t rô le 

j u r i d i c t i onne l effectif. 

100. C e l a é t a n t , la C o m m i s s i o n e s t i m e dès lors qu ' i l y a eu viola t ion du 

dro i t p o u r la société r e q u é r a n t e d 'avoir accès à un t r i b u n a l a u sens d e 

l 'ar t icle 6 § 1 de la C o n v e n t i o n . 

Conclusion 

101. La C o m m i s s i o n cons t a t e , à l ' u n a n i m i t é , qu ' i l y a eu en l 'espèce 

violat ion de l 'ar t ic le 6 § 1 de la Conven t i on s 'agissant du droi t d 'accès à un 

t r i buna l . 
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E. Quant à l'article 6 § 1 de la Convention du point de vue de la 
durée de la procédure 

102. A la l u m i è r e de son cons t a t de violat ion du droi t de la société 

r e q u é r a n t e de s ' ad re s se r à un t r i b u n a l p o u r faire déc ider du dro i t à récu

p é r e r son b ien , la C o m m i s s i o n e s t i m e qu ' i l ne se pose a u c u n e ques t ion 

d i s t inc te q u a n t au c a r a c t è r e r a i s o n n a b l e de la d u r é e de la p r o c é d u r e de 

r é c u p é r a t i o n . 

Conclusion 

103. La C o m m i s s i o n e s t i m e , à l ' u n a n i m i t é , qu ' i l n e se pose a u c u n e 

ques t i on d i s t inc te sous l 'angle de l 'ar t ic le 6 § 1 q u a n t au c a r a c t è r e ra i 

sonnab le de la d u r é e de la p r o c é d u r e d 'expuls ion . 

F. Récapitulation 

104. La C o m m i s s i o n c o n s t a t e , p a r v ing t -hu i t voix c o n t r e une , qu ' i l y a 

eu en l 'espèce viola t ion de l 'ar t ic le 1 du Pro toco le n" 1 ( p a r a g r a p h e 86). 

105. La C o m m i s s i o n cons t a t e , à l ' u n a n i m i t é , qu ' i l y a eu en l 'espèce 

violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n s ' ag issant du dro i t d 'accès à u n 

t r i buna l ( p a r a g r a p h e 101). 

106. La C o m m i s s i o n e s t ime , à l ' u n a n i m i t é , qu ' i l ne se pose au r ega rd 

de l 'ar t icle 6 § 1 a u c u n e ques t i on d i s t inc te liée au c a r a c t è r e r a i sonnab le de 

la d u r é e de la p r o c é d u r e d ' expuls ion ( p a r a g r a p h e 103). 

M.-T. SCHOEPFER 

S e c r é t a i r e de la C o m m i s s i o n 

S. TRECHSEL 

P ré s iden t de la C o m m i s s i o n 
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O P I N I O N E N P A R T I E D I S S I D E N T E D E M . C O N F O R T I 

(Traduction) 

J e r e g r e t t e d e ne pouvoir souscr i re à l'avis de la ma jo r i t é de la C o m 

mission lorsqu 'e l le conclut en l 'espèce à u n e violat ion de l 'ar t icle 1 du 

Protocole n" 1. 

D a n s les affaires Spadea et Sca labr ino c. I ta l ie , et Scollo c. I ta l ie ( a r r ê t s 

du 28 s e p t e m b r e 1995, sér ie A n"s 315-A et 315-B, pp . 26-27, §§ 36-38, et 

pp . 53-54, §§ 35-37 r e s p e c t i v e m e n t ) la C o u r , ap r è s avoir no té q u e la crise 

du l o g e m e n t cons t i tue un p h é n o m è n e quas i g é n é r a l p o u r les socié tés 

m o d e r n e s , poursu i t en d i san t q u e le sy s t ème i ta l ien d ' é c h e l o n n e m e n t de 

l 'octroi de l ' ass is tance de la force pub l ique n ' es t pas en soi i ncompa t ib l e 

avec l 'ar t ic le 1 du Pro tocole n° 1, à condi t ion q u e soit m a i n t e n u un j u s t e 

équi l ib re e n t r e les i n t é r ê t s c o n c u r r e n t s e n j e u . Elle re lève q u e le sy s t ème 

i ta l ien vise à s a u v e g a r d e r les loca ta i res à r evenus m o d e s t e s m é r i t a n t une 

p ro tec t ion sociale , en prévoyant c e p e n d a n t des excep t ions p o u r p r o t é g e r 

les i n t é r ê t s des p r o p r i é t a i r e s qui on t un besoin u r g e n t de r é c u p é r e r l eu r 

i m m e u b l e pour s'y loger ou y loger l eu r famil le , et à qui sont dus des 

a r r i é r é s de loyer. A p p l i q u a n t ces p r inc ipes aux c i r cons tances p r o p r e s à 

c h a q u e espèce , la C o u r est p a r v e n u e à deux conclus ions opposées , à savoir 

q u e les dro i t s g a r a n t i s à M. Scollo p a r l 'ar t ic le 1 du Pro tocole n" 1 ava ien t 

é t é violés, a lors que ceux de M. S p a d e a et de M""' Sca labr ino ne l ' avaient 

pas é t é . 

Il est à m o n sens difficile d ' a d m e t t r e q u e les p r inc ipes posés pa r la C o u r 

en s e p t e m b r e 1995 ne t rouven t pas à s ' app l ique r a u j o u r d ' h u i et de sous

c r i re à l 'avis de la ma jo r i t é de la C o m m i s s i o n selon laque l le u n e viola t ion 

des d ro i t s des p r o p r i é t a i r e s au respec t de leurs b iens se p rodu i t d a n s tous 

les cas, au s imple mot i f qu ' i l y a é c h e l o n n e m e n t d e l 'octroi de l ' ass is tance 

d e la force p u b l i q u e . 
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S U M M A R Y 1 

Ill-treatment by police of suspect held in police custody 

Article 3 

Torture - Inhuman treatment - Degrading treatment - Ill-treatment by police oj suspect held in 
police custody - Assessment of the facts and facts accepted by the Court - Medical reports -
Physical and mental suffering - "Severity" of suffering within meaning of United Nations 
Convention against Torture - "Severity" and "minimum seventy" relative, in nature of things -
Increasingly high standard being required in area of protection of human rights - Repeated and 
sustained acts of violence 

Article 6 § 1 

Reasonable time - Criminal complaint and application to join proceedings as civil party — 
Beginning ofperiod to be taken into consideration - Seriousness of matters complained of 

Article 35 § 1 

Exhaustion oj domestic remedies - Effective domestic remedy - Diligence in conducting inquiry 
relevant to assessing its "effectiveness" - Seriousness of matters complained of - Government's 
obligation to take positive measures to ensure availability of a sufficient remedy 

* 
* * 

The applicant, a Netherlands and Moroccan national, was arrested in connection 
with a drug-trafficking investigation. He was held in police custody from 25 to 
28 November 1991 and was several times questioned by police officers. He com
plained of assaults and underwent six examinations by doctors, who noted multiple 
bruises. On 29 November 1991 the applicant was charged and remanded in custody 
by the investigating judge, who also appointed a medical expert following the 
applicant's allegations of ill-treatment. In his report the expert said that there 
were lesions of traumatic origin sustained at a time which corresponded to the 
period of police custody. That report was sent to the public prosecutor's office, 
which referred the matter to the National Police Inspectorate. In December 1992 
the applicant was interviewed by an officer from the inspectorate. He reported that 
he had been the victim of physical, sexual and verbal violence while being ques
tioned and that he was lodging a complaint against the police officers. In 1993 the 
court of appeal upheld the applicant's conviction for drug-trafficking and sen
tenced him to thirteen years' imprisonment and permanent exclusion from French 
territory and ordered him to pay a fine of several million francs. On 1 February 
1993 the applicant lodged a criminal complaint together with an application to join 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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the criminal proceedings as a civil party for "assault occasioning actual bodily 
harm resulting in total unfitness for work for more than eight days; assault and 
wounding with a weapon (namely a baseball bat); indecent assault; assault occa
sioning permanent disability (namely the loss of an eye); and rape aided and 
abetted by two or more accomplices". On 22 February 1993 the public prosecutor 
instituted proceedings concerning the same facts. The investigating judge in 
charge of the two complaints decided to join them. She ordered a fresh expert 
opinion and interviewed the applicant on several occasions. In February 1994 an 
identity parade was held at which the applicant picked out four police officers. The 
case was allocated to a new investigating judge in june 1994. Injanuary, February 
and March 1997 the police officers who had been identified were placed under 
investigation and in October 1998 were committed for trial at the criminal court. 
On 25 March 1999 the criminal court sentenced the officer in charge of the group 
of policemen to four years' imprisonment and the other three police officers to 
three years' imprisonment. The court of appeal decided to reduce the sentences 
substantially, having regard, in particular, to the fact that the sexual assaults had 
not been made out against the defendants. It accordingly passed a sentence of 
eighteen months ' imprisonment, of which fifteen months were suspended, on the 
police officer in charge and imposed suspended sentences of twelve to fifteen 
months' imprisonment on the others. 

Held 
(1) The Government's preliminary objection (non-exhaustion): The circum
stances of the case showed that there had been numerous delays and, in particular, 
that five years after the events no one had been charged, despite the fact that the 
police officers implicated had been identified. The issue was consequently not so 
much whether there had been an inquiry, since it had been established that there 
was one, as whether it had been conducted diligently, whether the authorities had 
been determined to identify and prosecute those responsible and, accordingly, 
whether the inquiry had been "effective". That issue was of particular importance 
as the applicant's complaint consisted in arguable claims that there had been 
violations of Article 3, and the allegations he had made were particularly serious. 
The authorities had accordingly not taken the positive measures required to 
ensure that the remedy relied on by the Government, namely a criminal complaint 
together with an application to join the proceedings as a civil party, was effective. 
In the circumstances of the case, therefore, that remedy had not been an ordinary 
remedy sufficient to afford the applicant redress in respect of the violations he had 
alleged. 
(2) Article 3: The Court accepted the Commission's conclusion that the medical 
certificates and the absence of any plausible explanation of how the injuries had 
been caused attested to the large number of blows inflicted on the applicant and 
their intensity. However, it considered that it was also required to rule on the 
allegations in the applicant's s tatements that were not supported by the medical 
reports. The Government had not in fact at any time contested the other facts 
alleged by the applicant. Those facts could be assumed to have been established, 
with the exception of the rape and the loss of visual acuity. Consequently, all the 
injuries recorded in the medical certificates and the applicant's statements estab
lished the existence of physical and - undoubtedly - mental suffering. That suf-
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fering had been inflicted intentionally for the purpose of securing a confession, and 
the acts of violence that had brought it about had been directly inflicted by police 
officers in the performance of their duties. The acts complained of had been such 
as to arouse in the applicant feelings of fear, anguish and inferiority capable of 
humiliating and debasing him and possibly breaking his physical and moral resis
tance. The treatment had therefore been inhuman and degrading but it remained 
to be determined whether the pain or suffering inflicted on the applicant could be 
defined as "severe" within the meaning of Article 1 of the United Nations Con
vention against Torture. That "severity" was, like the "minimum severity" 
required for the application of Article 3 of the Convention, in the nature of things, 
relative. In assessing it, the Court bore in mind the fact that the increasingly high 
standard being required in the area of the protection of human rights required 
greater firmness in assessing breaches of the fundamental values of democratic 
societies. It had been established that a large number of blows had been inflicted 
on the applicant, and it could be presumed that such intensity of blows would have 
caused substantial pain, especially seeing that the blows inflicted might have been 
even more numerous than was suggested by the visible marks. Furthermore, the 
applicant had been subjected to verbal and gestural violence that would have been 
heinous and humiliating for anyone, irrespective of their condition. Lastly, the 
events had not been isolated ones occurring at a moment of extreme tension but 
had been repeated and sustained over a number of days of questioning. Accord
ingly, the physical and mental violence, having caused "severe" pain and suffering 
and been particularly serious and cruel, had to be regarded as acts of torture. 
Conclusion: violation (unanimously). 

(3) Article 6 § 1: In order for the length of the proceedings in respect of the 
criminal complaint against the police officers to be assessed, the starting-point of 
the period to be taken into consideration was not the date on which the complaint 
and application to join the proceedings as a civil party had been lodged but - in 
view of the nature and extreme seriousness of the alleged acts - the date on which 
the applicant had expressly lodged a complaint while being interviewed by an offi
cer of the National Police Inspectorate. As to the reasonableness of the length of 
the proceedings, the Court held that neither the complexity of the case nor the 
applicant's conduct justified the length of the proceedings. Those proceedings, 
which were still pending since an appeal on points of law could be brought, had 
already lasted six years and seven months. Having regard to its conclusions con
cerning the admissibility of the complaint based on Article 3, in particular the 
finding that certain delays were attributable to the judicial authorities, the Court 
held that a reasonable time had been exceeded. 
Conclusion: violation (unanimously). 

Article 41: As to the issue of damage, while no account could be taken of the 
alleged rape or the loss of visual acuity, the applicant had sustained personal injury 
in addition to non-pecuniary damage. Accordingly, having regard to the extreme 
seriousness of the violations of the Convention, the Court awarded the applicant a 
certain sum. As to the request for transfer to the Netherlands, the Court reiter
ated that Article 41 of the Convention did not give it jurisdiction to make such an 
order against a Contracting State. The Court considered reasonable the appli
cant's claim for costs and expenses incurred before the Commission and the Court 
and made an award in that respect also. Lastly, there arose the question of the 
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request for a declaration that the compensation awarded in just satisfaction to the 
applicant, who had been ordered to pay, jointly and severally with others, a fine of 
several million francs, should be exempt from attachment. Although the Court 
considered that the sum in question should be exempt from attachment, because 
otherwise the State would be both debtor and creditor in respect of it, such that the 
purpose of compensation for non-pecuniary damage would be frustrated and the 
Article 41 system perverted, it did not have jurisdiction to accede to such a request. 
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In the case of Selmouni v. France, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing , in acco rdance wi th 

Art ic le 27 of t he Conven t ion for the P r o t e c t i o n of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by Pro to
col No. 1 1 ' , a n d t h e r e l evan t provisions of t h e Rules of C o u r t 2 , as a G r a n d 
C h a m b e r composed of t h e following j u d g e s : 

M r L . WILDHABER, President, 
M r L . FERRARI B R A V O , 

M r G. B O N E L L O , 

M r L . CAFLISCH, 

M r P. K U R I S , 

M r J . -P . C O S T A , 

M r W. FUHRMANN, 

M r K . J U N G W I E R T , 

M r M. FISCHBACH, 

M r B . ZUPANCIC, 

M r s N . V A J I C , 

M r J . HEDIGAN, 

M r s W. THOMASSEN, 

M r s M. TSATSA-NIKOLOVSKA, 

M r T. PANTJRU, 

M r R. M A R U S T E , 

M r K . TRAJA, 

a n d also of Mrs M. DE B O E R - B U Q U I C C H I O , Deputy Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 18 M a r c h , 24 J u n e a n d 7 J u l y 1999, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t , as e s t ab l i shed u n d e r fo rmer 
Ar t ic le 19 of t h e C o n v e n t i o n 3 , by t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) a n d by the N e t h e r l a n d s G o v e r n m e n t on 
16 M a r c h 1998 and 14 Apri l 1998 respect ively, w i th in the t h r e e - m o n t h 
per iod laid down by fo rmer Ar t ic les 32 § 1 a n d 47 of t he Conven t ion . It 
o r i g i n a t e d in an appl ica t ion (no. 25803/94) aga ins t t h e F r e n c h Republ ic 
lodged wi th t he C o m m i s s i o n u n d e r fo rmer Art ic le 25 by a N e t h e r l a n d s 
a n d Moroccan na t i ona l , M r A h m e d Se lmoun i , on 28 D e c e m b e r 1992. 

Notes by the Registry 
1-2. P r o t o c o l N o . 11 a n d t h e R u l e s of C o u r t c a m e i n t o force o n 1 N o v e m b e r 1998 . 
3 . S i n c e t h e e n t r y i n t o force of P r o t o c o l N o . 11 , w h i c h a m e n d e d A r t i c l e 19, t h e C o u r t h a s 
f u n c t i o n e d on a p e r m a n e n t b a s i s . 



156 S E L M O U N I v. FRANCE J U D G M E N T 

T h e C o m m i s s i o n ' s r e q u e s t re fe r red to fo rmer Ar t ic les 44 a n d 48 a n d to 
t he d e c l a r a t i o n w h e r e b y F r a n c e recognised the compulsory j u r i sd i c t i on of 
t he C o u r t ( fo rmer Ar t ic le 46) ; t he N e t h e r l a n d s G o v e r n m e n t ' s app l ica t ion 
re fe r red to fo rmer Art ic le 48 . T h e object of t he r e q u e s t a n d of t he appl i 
ca t ion was to ob ta in a decis ion as to w h e t h e r t he facts of t he case disclosed 
a b r e a c h by the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r Ar t ic les 3 a n d 6 
§ 1 of t he Conven t i on . 

2. In r e sponse to the e n q u i r y m a d e in acco rdance wi th Rule 33 § 3 (d) 
of f o rmer Rules of C o u r t A 1 , t he appl ican t s t a t e d t h a t he wished to take 
p a r t in t he p roceed ings and d e s i g n a t e d the lawyer who would r e p r e s e n t 
h im ( fo rmer Rule 30) . 

3. As P re s iden t of t he C h a m b e r which had or iginal ly been cons t i t u t ed 
( fo rmer Art ic le 43 of t he Conven t i on a n d fo rmer Rule 21) in o r d e r to dea l , 
in pa r t i cu l a r , wi th p rocedu ra l m a t t e r s t h a t migh t ar ise before t he e n t r y 
in to force of Protocol No . 11, M r R. B e r n h a r d t , t he P r e s i d e n t of t he C o u r t 
a t t he t i m e , ac t ing t h r o u g h the Reg i s t r a r , consu l t ed t h e A g e n t s of t h e 
G o v e r n m e n t s , t he app l i can t ' s lawyer a n d the D e l e g a t e of t he C o m m i s s i o n 
on t h e o r g a n i s a t i o n of the w r i t t e n p r o c e d u r e . P u r s u a n t to t he o rde r m a d e 
in c o n s e q u e n c e , t he R e g i s t r a r received the app l i can t ' s m e m o r i a l on 
27 N o v e m b e r 1998 a n d those of the F r e n c h G o v e r n m e n t (" the Gove rn 
m e n t " ) and the N e t h e r l a n d s G o v e r n m e n t on 7 D e c e m b e r 1998. 

4. After t h e e n t r y in to force of Protocol No. 11 on 1 N o v e m b e r 1998 and 
in accordance wi th t he provis ions of Art ic le 5 § 5 thereof, t he case was 
re fe r red to t he G r a n d C h a m b e r of t h e C o u r t . T h e G r a n d C h a m b e r in
c luded ex officio M r J . -P . Cos t a , the j u d g e e lec ted in respec t of F rance 
(Art icle 27 § 2 of t h e C o n v e n t i o n a n d Rule 24 § 4 of t he Rules of C o u r t ) , 
M r L. W i l d h a b e r , t he P r e s i d e n t of t he C o u r t , Mrs E. P a l m , Vice -Pres iden t 
of the C o u r t , and M r M. F i schbach , Vice -Pres iden t of Sect ion (Article 27 § 3 
of t h e Conven t i on a n d Rule 24 §§ 3 a n d 5 (a ) ) . T h e o t h e r m e m b e r s 
a p p o i n t e d to c o m p l e t e t he G r a n d C h a m b e r w e r e M r L. F e r r a r i Bravo, 
M r I,. Cafl isch, M r P. Kur i s , M r W. F u h r m a n n , M r K. J u n g w i e r t , 
M r M . Zupanc ic , Mrs N . Vajic, M r J . H e d i g a n , M r s W. T h o m a s s e n , 
M r s Tsa t sa -Niko lovska , M r T . P a n t i r u , M r E. Levits a n d M r K. T r a j a 
(Rule 24 § 3 a n d Rule 100 § 4). S u b s e q u e n t l y M r G. Bonel lo and 
M r R. M a r u s t e , s u b s t i t u t e j u d g e s , r ep laced M r s Pa l m a n d M r Levi ts , who 
were u n a b l e to t ake p a r t in t he fu r the r cons ide ra t ion of t h e case (Rule 24 
§ 5 ( b ) ) . 

5. At the C o u r t ' s inv i ta t ion (Rule 99) , t he C o m m i s s i o n d e l e g a t e d one 
of its m e m b e r s , M r D . Svaby, to t ake p a r t in t he p roceed ings before t he 
G r a n d C h a m b e r . 

1. Note by the Registry. R u l e s of C o u r t A a p p l i e d t o a l l c a s e s r e f e r r e d to t h e C o u r t b e f o r e t h e 
e n t r y i n t o force of P r o t o c o l N o . 9 (1 O c t o b e r 1994) a n d f r o m t h e n u n t i l 31 O c t o b e r 1998 on ly 
t o c a s e s c o n c e r n i n g S t a t e s n o t b o u n d by t h a t P r o t o c o l . 
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6. In accordance wi th t he P r e s i d e n t ' s decis ion, a h e a r i n g took place in 
publ ic in t he H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 18 M a r c h 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r J . -F . D O B E L L E , D e p u t y D i r e c t o r of Legal Affairs, 

Min i s t ry of Fo re ign Affairs, Agent, 
M r s M. D U B R O C A R D , Ass i s t an t D i r ec to r of H u m a n Righ t s , 

Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fo re ign Affairs, 

Mrs F. D O U B L E T , H e a d of t he C o m p a r a t i v e and I n t e r n a t i o n a l 
Law Office, Civil L iber t i e s a n d Lega l Affairs 
D e p a r t m e n t , Min i s t ry of t he In te r io r , 

M r J . - C . M U L L E R , D e p a r t m e n t of C r i m i n a l Affairs 
and P a r d o n s , Min i s t ry of J u s t i c e , Advisers; 

(b) for the applicant 
M r s M.-A. C A N U - B E R N A R D , of t he Par i s Bar , Counsel; 

(c) for the Commission 
M r D. SVABY, Delegate. 

T h e C o u r t h e a r d add res ses by M r Svaby, M r s C a n u - B e r n a r d and 
M r Dobel le . 

T H E F A C T S 

7. M r S e l m o u n i , a N e t h e r l a n d s a n d Moroccan na t i ona l , was bo rn in 
1942 and is c u r r e n t l y in pr i son in M o n t m e d y ( F r a n c e ) . 

A. The origin and the filing of the complaint 

8. O n 20 N o v e m b e r 1991 the police a r r e s t e d G e r a y T a r e k , 
D o m i n i q u e Keled j ian and M r Keled j ian ' s gir l f r iend in connec t ion wi th 
a drug- t ra f f ick ing inves t iga t ion , on t h e in s t ruc t ions of M r de La ros i e re , 
an inves t iga t ing j u d g e at t h e Bobigny tribunal de grande instance. 
D o m i n i q u e Keled j ian m a d e a vo lun t a ry s t a t e m e n t , t e l l ing t he police t h a t 
he h a d b o u g h t his h e r o i n in A m s t e r d a m from a c e r t a i n "Gaby" , who had 
he lped h i m conceal it in o r d e r t o b r i n g it in to F r a n c e over a n u m b e r of 
t r ips . H e gave the police a t e l ephone n u m b e r in A m s t e r d a m which 
e n a b l e d t h e m to identify t he app l i can t . 
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9. O n 25 N o v e m b e r 1991 M r Se lmoun i was a r r e s t e d following surveil
lance of a ho te l in Par i s . After be ing ident if ied by D o m i n i q u e Keledj ian 
and his gir lfr iend, M r S e l m o u n i exp la ined t h a t he h a d h a d bus iness dea l 
ings wi th D o m i n i q u e Keledj ian in t he c lo thes t r a d e . H e d e n i e d any in
vo lvement in d r u g traff icking. 

10. M r Se lmoun i was held in police cus tody from 8.30 p .m. on 
25 N o v e m b e r 1991 unt i l 7 p .m . on 28 N o v e m b e r 1991. H e was q u e s t i o n e d 
by police officers from the Se ine -Sa in t -Den i s C r i m i n a l Inves t iga t ion 
D e p a r t m e n t ("SDPJ 93") in Bobigny. 

11. M r Se lmoun i was first q u e s t i o n e d from 12.40 a .m. to 1.30 a.m. on 
26 N o v e m b e r 1991 by the police officers aga ins t w h o m he l a t e r m a d e a 
compla in t . H a v i n g been q u e s t i o n e d a n d t a k e n back to the cour t cells, 
M r Se lmoun i had a dizzy spell. T h e cour t cell officers took h i m to t he 
casua l ty d e p a r t m e n t at J e a n V e r d i e r Hosp i t a l in Bondy at 3.15 a.m. T h e 
med ica l observa t ions m a d e by the casua l ty d e p a r t m e n t r e a d as follows: 

" D a t e of e x a m i n a t i o n : 26 N o v e m b e r 1 9 9 1 . 3 .15 a . m . A t t e n d s c a s u a l t y c o m p l a i n i n g of 

a s s a u l t . O n e x a m i n a t i o n , s e v e r a l s u p e r f i c i a l b r u i s e s a n d i n j u r i e s f o u n d on b o t h a r m s . 

B r u i s e s on o u t e r left s ide e f f a c e . B r u i s e on left h y p o c h o n d r i u m . M a r k s of b r u i s i n g o n t o p 

of h e a d . C h e s t p a i n s i n c r e a s e w i t h d e e p r e s p i r a t i o n . N e u r o l o g i c a l e x a m i n a t i o n s h o w s n o 

a b n o r m a l i t i e s . " 

12. O n 26 N o v e m b e r 1991 the inves t iga t ing j u d g e e x t e n d e d police 
cus tody by for ty-eight hou r s . M r Se lmoun i was q u e s t i o n e d from 4.40 p .m. 
to 5.10 p .m. , a t 7 p .m. , from 8 p .m. to 8.15 p .m. a n d from 10.25 p .m. to 
11.30 p .m. O n the s a m e day M r S e l m o u n i was e x a m i n e d by a D r Aous t in , 
who m a d e the following obse rva t ions : 

" B r u i s i n g t o t h e left eye l id , left a r m , l o w e r b a c k . S c a l p p a i n f u l . " 

13. O n 27 N o v e m b e r 1991 M r Se lmoun i was q u e s t i o n e d from 11 a .m. 
to 11.40 a .m. O n e x a m i n i n g h im aga in , D r Aous t in m a d e the following-
no tes : 

" S u b s t a n t i a l b r u i s i n g t o t h e left eye l id , left a r m , l o w e r b a c k . B r u i s i n g t o t h e s c a l p . A t e 

n o t h i n g y e s t e r d a y ... C o m p l a i n t s f o r w a r d e d . " 

14. After be ing q u e s t i o n e d from 9.30 a .m. to 10.15 a .m. on 
28 N o v e m b e r 1991, M r S e l m o u n i was a g a i n e x a m i n e d by D r Aous t in , w h o 
no ted on his med ica l cer t i f ica te : 

" B r u i s i n g t o t h e left eye l id , left a r m , l o w e r b a c k . B r u i s i n g to t h e s c a l p . N o c u r r e n t 
t r e a t m e n t . " 

15. At 11.30 a .m. on 29 N o v e m b e r 1991 the app l i can t was e x a m i n e d by 
D r Edery, a g e n e r a l p r a c t i t i o n e r . H e d r ew u p a cer t i f ica te , a t M r Se lmoun i ' s 
r e q u e s t , to the effect t h a t M r Se lmoun i c l a imed to have b e e n a s sau l t ed . 
T h e cer t i f ica te s t a t ed : 
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" H e a d a c h e s , b r u i s e s u n d e r left a n d r i g h t e y e s , o n left a n d r i g h t a r m s , b a c k , t h o r a x , 

left a n d r i g h t t h i g h s a n d left k n e e . All a r e a s p a i n f u l . " 

16. O n t h e s a m e day the app l ican t was b r o u g h t before the inves t iga t 
ing judge , who c h a r g e d h i m wi th offences aga ins t the d a n g e r o u s d rugs 
legis la t ion a n d r e m a n d e d h im in custody. O n M r Se lmoun i ' s first appea r 
ance before t he inves t iga t ing j u d g e , t he l a t t e r , on his own ini t ia t ive , 
a p p o i n t e d D r G a m i e r , a n e x p e r t in forensic med ic ine on t h e Pa r i s C o u r t 
of Appea l ' s pane l , to e x a m i n e M r Se lmoun i , "who c la im [ed] to have been 
i l l - t rea ted whi le in police cus tody" , and a n o t h e r pe r son , M r Abde lmaj id 
M a d i , a r r e s t e d on 26 N o v e m b e r 1991 and c h a r g e d wi th t he s a m e offences. 

17. O n 2 D e c e m b e r 1991 the app l ican t was e x a m i n e d by D r Nicot from 
the medica l d e p a r t m e n t of F leury-Merog is Pr ison. In a medica l cer t i f icate 
d r a w n u p at M r Se lmoun i ' s r eques t the doctor m a d e the following obser
va t ions : 

"... e x t e n s i v e b r u i s i n g to t h e t r u n k a n d t h i g h s a n d s u b s t a n t i a l b r u i s i n g r o u n d t h e eyes . 

P r e s e n t s c o n j u n c t i v a l b r u i s e s . Says s igh t i m p a i r e d in left e y e . " 

18. O n 7 D e c e m b e r 1991 D r G a m i e r , the e x p e r t a p p o i n t e d by the 
inves t iga t ing j u d g e , e x a m i n e d the app l i can t a t t h e pr i son . M r Se lmoun i 
m a d e the following s t a t e m e n t to t he doc tor : 

" I w a s s t o p p e d in t h e s t r e e t o n 25 N o v e m b e r 1991 a t a b o u t 9 a . m . T h e r e w e r e n o 

p r o b l e m s a t t h a t s t a g e . I w a s t a k e n t o t h e h o t e l w h e r e I w a s l iv ing. O n e of t h e six p l a i n 

c l o t h e s p o l i c e m e n t h e n h i t m e in t h e a r e a of m y left t e m p l e . I w a s t h e n t a k e n t o B o b i g n y 

po l i ce s t a t i o n . A t a b o u t 10 a . m . I w a s t a k e n u p t o t h e first f loor, w h e r e a b o u t e i g h t p e o p l e 

s t a r t e d h i t t i n g m e . I h a d t o k n e e l d o w n . O n e pol ice of f icer p u l l e d m e u p by m y ha i r . 

A n o t h e r p o l i c e m a n hi t m e r e p e a t e d l y o n t h e h e a d w i t h a n i n s t r u m e n t r e s e m b l i n g a 

b a s e b a l l b a t . A n o t h e r o n e k e p t k i c k i n g a n d p u n c h i n g m e in t h e b a c k . T h e i n t e r r o g a t i o n 

c o n t i n u e d n o n - s t o p for a b o u t a n h o u r . In t h e n i g h t I a s k e d t o be e x a m i n e d . I w a s t a k e n to 

h o s p i t a l , w h e r e I h a d h e a d a n d ches t X - r a y s . I w a s hit a g a i n at a b o u t 9 p . m . t h e fo l lowing 

d a y d u r i n g a f u r t h e r i n t e r r o g a t i o n a n d t h i s w e n t on u n t i l 2 a . m . W h e n I a r r i v e d at 

F l e u r y , I u n d e r w e n t a m e d i c a l e x a m i n a t i o n . " 

19. T h e doc tor no t ed in his r epo r t : 

- " s u b - o r b i t a l h a e m a t o m a e x t e n d i n g 2 c m b e l o w t h e left l o w e r eye l id , p u r p l i s h , 

a l m o s t c o m p l e t e l y h e a l e d , 

- t h i n l i n e a r s c a r , a p p r o x i m a t e l y 1 c m long , c o n t i n u i n g t h e l ine of t h e left e y e b r o w , 

- o n e r i g h t s u b - o r b i t a l h a e m a t o m a , a l m o s t c o m p l e t e l y h e a l e d , 

- m u l t i p l e sk in a b r a s i o n s (six of w h i c h a r e l a r g e ) , a l m o s t c o m p l e t e l y h e a l e d , on t h e 

left a r m , 

- two 5 c m l i n e a r sk in a b r a s i o n s - possibly s c r a t c h e s - o n t h e r i g h t a r m , 

- 0.5 c m sk in l e s ion o n t h e b a c k of t h e r i g h t h a n d , 

- h a e m a t o m a o n t h e b a c k of t h e t h o r a x , o v e r t h e r i g h t s h o u l d e r b l a d e , 

- o n e h a e m a t o m a on t h e r i g h t s i d e , 
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- s e v e r e (10 c m by 5 c m ) h a e m a t o m a o n t h e left s ide of t h e t h o r a x , 

- t h r e e h a e m a t o m a s on t h e left s i d e , 

- s e v e r e (5 c m by 3 c m ) h a e m a t o m a on t h e f ron t of t h e t h o r a x , p u r p l i s h , in t h e e p i 
g a s t r i c r e g i o n , 

- h a e m a t o m a in t h e r i g h t p r e h e p a t i c r e g i o n , 

- h a e m a t o m a on t h e left of t h e r i b c a g e 5 c m b e l o w t h e n i p p l e , 

- 5 c m by 3 c m h a e m a t o m a on t h e left s ide o n t h e a x i l l a r y l i n e , 

- h a e m a t o m a in t h e r i g h t s u b c l a v i a n r e g i o n , 

- h a e m a t o m a on t h e r i g h t b u t t o c k , 

- 10 c m by 5 c m h a e m a t o m a on t h e left b u t t o c k , 

- 5 c m by 1 c m l i n e a r h a e m a t o m a on t h e o u t e r f ron t p a r t of t h e left t h i g h , 

- s k i n a b r a s i o n c o r r e s p o n d i n g t o a w o u n d , n o w h e a l i n g , o n t h e f r o n t o f t h e r i g h t 
a n k l e , 

- s w e l l i n g o n t h e b a c k of t h e r i g h t foot a n d a sk in a b r a s i o n on t h e b a c k of t h e foot, 

- five s u p e r f i c i a l w o u n d s , n o w h e a l i n g , o n t h e l o w e r f ron t p a r t of t h e r i g h t l eg , 

- sk in a b r a s i o n s a n d b r u i s e d s w e l l i n g on t h e b a c k of t h e first two m e t a c a r p a l s of t h e 
left h a n d . 

T h e p a t i e n t s t a t e s t h a t on his a r r i v a l a t F l e u r y he w a s t r e a t e d w i t h s k i n c r e a m a n d 
g i v e n p a i n k i l l e r s . 

N o i n j u r i e s t o t h e s c a l p o r left e y e b a l l . . . " 

20. T h e conclusion of t he r epo r t is as follows: 

" C O N C L U S I O N 

M r S e l m o u n i s t a t e s t h a t h e w a s s u b j e c t e d to i l l - t r e a t m e n t w h i l e in po l icy c u s t o d y . 

H e p r e s e n t s l e s ions of t r a u m a t i c o r i g i n on h i s sk in t h a t w e r e s u s t a i n e d a t a t i m e 
w h i c h c o r r e s p o n d s to t h e p e r i o d of po l i c e c u s t o d y . 

T h e s e i n j u r i e s a r e h e a l i n g w e l l . " 

21 . T h a t r epo r t was a t t a c h e d to the inves t iga t ion file o p e n e d in respec t 
of the app l i can t . O n 11 D e c e m b e r 1991 t h e inves t iga t ing j u d g e sent it to 
t h e publ ic p rosecu to r ' s office. 

22. In a n o r d e r of 8 S e p t e m b e r 1992 the i n v e s t i g a t i n g j u d g e c o m m i t t e d 
t h e app l i can t for t r ia l a t t he C r i m i n a l C o u r t and o rde r ed h im to be kept in 
d e t e n t i o n on r e m a n d . 

23 . O n 17 F e b r u a r y 1992 the publ ic p rosecu to r ' s office at t he Bobigny 
tribunal de grande instance i n s t r u c t e d the N a t i o n a l Police I n s p e c t o r a t e to 
q u e s t i o n t he police officers conce rned . 

24. W h e n q u e s t i o n e d at F leury-Merogis Pr ison by a n officer of t he 
N a t i o n a l Police I n s p e c t o r a t e on 1 D e c e m b e r 1992, the app l i can t con
f i rmed his ea r l i e r s t a t e m e n t as follows: 
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"... A t a b o u t 8 .30 p . m . on 25 N o v e m b e r 1991 I w a s a r r e s t e d in t h e v ic in i ty o f m y h o t e l , 

t h e T e r m i n u s N o r d , n e a r t h e G a t e d u N o r d in P a r i s by t w o o r t h r e e p l a i n - c l o t h e s 

p o l i c e m e n . T h e y p u s h e d m e a g a i n s t a wa l l w h i l e p r e s s i n g t h e b a r r e l s o f t w o g u n s a g a i n s t 

m y n e c k . 

I o f fe red n o r e s i s t a n c e to m y a r r e s t a n d d i d no t s t r u g g l e . 

Y o u r e m i n d m e t h a t d u r i n g q u e s t i o n i n g o n 27 N o v e m b e r 1992 I a d m i t t e d t h a t I h a d 

a t t e m p t e d to e s c a p e a r r e s t . I d i s p u t e t h a t . F i r s t of a l l , I m a i n t a i n t h a t I d i d no t m a k e 

s u c h a s t a t e m e n t t o t h e po l i ce off icer w h o q u e s t i o n e d m e a n d , m o r e o v e r , I s i g n e d t h e 

r e c o r d s of i n t e r v i e w w i t h o u t h a v i n g r e a d t h e m . T h e p o l i c e m a n to ld m e on m y r e l e a s e 

f rom po l i ce c u s t o d y t h a t h e h a d got m e t o s i gn t h a t I h a d r e s i s t e d a r r e s t a n d t h a t t h e y 

w e r e c o v e r e d . 

I w a s a l o n e w h e n I w a s a r r e s t e d a n d i m m e d i a t e l y a f t e r w a r d s I w a s t a k e n t o m y h o t e l 

r o o m , w h i c h w a s s e a r c h e d in m y p r e s e n c e . T w o o t h e r p o l i c e m e n w e r e a l r e a d y t h e r e . 

W h i l e t h e y w e r e s e a r c h i n g my r o o m , t h e y o u n g e s t po l ice off icer of t h e g r o u p p u n c h e d 

m e on t h e left t e m p l e . W h e n t h e y h a d f i n i shed s e a r c h i n g m y r o o m I w a s t a k e n to t h e 

D r u g s S q u a d s t a t i o n in B o b i g n y a n d to a n office on the first o r s e c o n d floor. 

A f t e r I h a d b e e n s u b j e c t e d t o a b o d y s e a r c h , d u r i n g w h i c h e v e r y t h i n g in m y p o s s e s s i o n 

w a s t a k e n , m y i n t e r r o g a t i o n by five po l ice off icers b e g a n . 

O n e of t h e m , w h o a p p e a r e d to b e in c h a r g e , m a d e m e k n e e l o n t h e floor a n d b e g a n 

p u l l i n g my h a i r wh i l e a n o t h e r o n e hit m e in t h e r ibs w i t h a s t i ck r e s e m b l i n g a b a s e b a l l 

b a t . 

H e t h e n k e p t t a p p i n g m e o n t h e h e a d w i t h t h e b a t . 

T h e t h r e e o t h e r po l i ce off icers w e r e a l s o ac t ive ly invo lved , p u n c h i n g m e a n d s o m e of 

t h e m s t a n d i n g o n my feet a n d c r u s h i n g t h e m . 

I s e e m t o r e c a l l a r r i v i n g a t B o b i g n y po l i ce s t a t i o n a t a b o u t 10 p . m . T h e t r e a t m e n t I 

h a v e d e s c r i b e d c o n t i n u e d u n t i l 1 a . m . 

F o l l o w i n g t h a t first i n t e r r o g a t i o n I w a s h a n d e d o v e r to u n i f o r m e d p o l i c e m e n on t h e 

g r o u n d floor of t h e b u i l d i n g in w h i c h I w a s d e t a i n e d . As m y r i b s a n d h e a d w e r e h u r t i n g 

f rom t h e b lows I h a d r e c e i v e d , I i n f o r m e d t h e s e p o l i c e m e n a n d w a s t a k e n in t h e n igh t to 

a h o s p i t a l in t h e a r e a , b u t c a n n o t say w h i c h o n e . T h e r e I u n d e r w e n t s e v e r a l e x a m i n a 

t i o n s , i n c l u d i n g X - r a y s , a n d w a s l a t e r t a k e n t o a po l ice s t a t i o n , b u t no t t h e o n e to w h i c h I 

h a d first b e e n t a k e n . 

T h e u n i f o r m e d pol ice of f icers t r e a t e d m e d e c e n t l y . 

T h e fo l lowing m o r n i n g , b e f o r e b e i n g q u e s t i o n e d a s e c o n d t i m e , 1 w a s e x a m i n e d on t h e 

p r e m i s e s of t h e D r u g s S q u a d by a d o c t o r , w h o w a s a b l e t o s e e t h e m a r k s on m y body 

c a u s e d by t h e p o l i c e m e n ' s b r u t a l i t y . 

O n 26 N o v e m b e r 1992 I w a s q u e s t i o n e d a g a i n by s e v e r a l po l ice off icers - t h r e e o r 

f o u r - a t s o m e p o i n t in t h e d a y . I b e l i e v e it w a s a t a b o u t 10 a . m . O n t h a t o c c a s i o n t h e y 

p u l l e d m y h a i r , p u n c h e d m e a n d hi t m e w i t h a s t i ck . 

I n t h e e v e n i n g of t h e s a m e d a y , w h e n t h e r e w e r e f e w e r s t a f f on t h e first fioor, I w a s 

q u e s t i o n e d a g a i n by six po l i ce off icers , w h o w e r e p a r t i c u l a r l y b r u t a l to m e . I w a s 

p u n c h e d , a n d b e a t e n w i t h a t r u n c h e o n a n d a b a s e b a l l b a t . T h e y all c a r r i e d on a s s a u l t i n g 

m e u n t i l I a . m . I t h i n k t h a t t h i s s e s s i o n of i l l - t r e a t m e n t h a d b e g u n a t a b o u t 7 p . m . At o n e 

p o i n t t h e y m a d e m e go o u t i n t o a l o n g office c o r r i d o r w h e r e t h e off icer I p r e s u m e d was in 
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c h a r g e g r a b b e d m e by t h e h a i r a n d m a d e m e r u n a l o n g t h e c o r r i d o r w h i l e t h e o t h e r s 
p o s i t i o n e d t h e m s e l v e s on e i t h e r s i d e , t r i p p i n g m e u p . 

T h e y t h e n t ook m e i n t o a n office w h e r e a w o m a n w a s s i t t i n g a n d m a d e m e k n e e l d o w n . 

T h e y p u l l e d m y h a i r , s a y i n g t o t h i s w o m a n 'Look , y o u ' r e g o i n g t o h e a r s o m e b o d y s i n g ' . 

I r e m a i n e d t h e r e for a b o u t t e n m i n u t e s . I c a n n o t d e s c r i b e t h i s w o m a n t o y o u , b u t s h e 
l o o k e d y o u n g . 

I w a s t h e n t a k e n b a c k o u t i n t o t h e c o r r i d o r , w h e r e o n e of t h e po l ice off icers took o u t 

h is p e n i s a n d c a m e u p t o m e s a y i n g ' H e r e , suck t h i s ' ; a t t h a t p o i n t I w a s o n m y k n e e s . I 

r e f u s e d , k e e p i n g m y m o u t h c l o s e d b e c a u s e h e h a d b r o u g h t his p e n i s u p t o m y l ips . 

W h e n I r e f u s e d , t h a t off icer u r i n a t e d o v e r m e at t h e s u g g e s t i o n of o n e of h i s col
l e a g u e s . 

A f t e r t h a t , I w a s t a k e n t o a n office a n d t h r e a t e n e d w i t h b u r n s if I d id n o t t a l k . W h e n I 
r e f u s e d , t h e y lit t w o b l o w l a m p s w h i c h w e r e c o n n e c t e d t o two s m a l l b l u e g a s - b o t t l c s . 
T h e y m a d e m e sit d o w n a n d p l a c e d t h e b l o w l a m p s a b o u t o n e m e t r e a w a y f rom m y fee t , 
on w h i c h I n o l o n g e r h a d s h o e s . A t t h e s a m e t i m e t h e y w e r e h i t t i n g m e . F o l l o w i n g t h a t 
i l l - t r e a t m e n t , t h e y b r a n d i s h e d a s y r i n g e , t h r e a t e n i n g t o in jec t m e w i t h i t . W h e n I s a w 
t h a t , I r i p p e d o p e n m y s h i r t - s l e e v e , s a y i n g ' G o o n , you w o n ' t d a r e ' ; a s I h a d p r e d i c t e d , 
t h e y d id n o t c a r r y o u t t h e i r t h r e a t . 

M y r e a c t i o n p r o m p t e d a f r e sh o u t b u r s t of v i o l e n c e f rom t h e p o l i c e m e n a n d I w a s ill-
t r e a t e d a g a i n . 

T h e pol ice off icers left m e in p e a c e for a b o u t fifteen m i n u t e s , t h e n o n e of t h e m sa id 
'You A r a b s en joy b e i n g s c r e w e d ' . T h e y t o o k ho ld of m e , m a d e m e u n d r e s s a n d o n e of 
t h e m i n s e r t e d a s m a l l b l a c k t r u n c h e o n i n t o m y a n u s . 

NB. When Mr Selmouni relates that scene, he starts crying. 

I a m a w a r e t h a t w h a t I h a v e j u s t t o ld y o u is s e r i o u s , b u t it is t h e w h o l e t r u t h , I r e a l l y 
d i d suf fer t h a t i l l - t r e a t m e n t . 

A f t e r t h e s e x u a l a s s a u l t , I w a s p u t i n t o a cel l a g a i n . 

T h e n e x t d a y I w a s e x a m i n e d by a d o c t o r , w h o w a s a b l e to o b s e r v e m y c o n d i t i o n . 

I h a d i n f o r m e d t h e d o c t o r t h a t t h e p o l i c e m e n h a d b e e n a s s a u l t i n g m e a n d I h a d e v e n 
a s k e d h i m to te l l t h e m to s t o p t o r t u r i n g m e . 

T h e v i o l e n c e I h a v e j u s t d e s c r i b e d w a s c o m m i t t e d d u r i n g t h e n i g h t s o f 25 t o 26 a n d 26 
t o 27 N o v e m b e r 1 9 9 1 . 

T h e r e a f t e r , u n t i l I w a s b r o u g h t b e f o r e t h e i n v e s t i g a t i n g j u d g e , I w a s o c c a s i o n a l l y 
p u n c h e d . 

B e f o r e b r i n g i n g m e b e f o r e t h e i n v e s t i g a t i n g j u d g e , t h e p o l i c e m e n w e r e v e r y k i n d , 
e v e n g o i n g so far a s t o offer m e coffee . 

W h e n I s i g n e d t h e p a p e r s c o n c e r n i n g m y b e l o n g i n g s , I n o t i c e d t h a t 2 ,800 g u i l d e r s a n d 

a D u p o n t l i g h t e r h a d d i s a p p e a r e d . 1 i n f o r m e d a p o l i c e m a n a b o u t t h i s - t h e o n e I t h o u g h t 

w a s in c h a r g e - w h o r e p l i e d ' S h i t , a g a i n ' , a n d t h e m a t t e r w a s left a t t h a t . 

T h e l i g h t e r b e a r s t h e i n i t i a l s A.7.. 

I c a n i den t i f y t h e six p o l i c e m e n w h o hi t m e . 

I c a n a l s o d e s c r i b e t h e p a r t p l a y e d by e a c h o n e . 
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T h e of f icer in c h a r g e is s l i g h t l y b a l d i n g . T h e o n e w h o s h o w e d m e his p e n i s a n d t h e n 

s o d o m i s e d m e w i t h a t r u n c h e o n is o f m e d i u m h e i g h t , fa i r ly t h i c k s e t , a g e d 30 t o 3 5 , a n d 

f a i r - h a i r e d . 

A s s o o n a s I w a s b r o u g h t b e f o r e t h e i n v e s t i g a t i n g j u d g e , I to ld h i m t h a t I h a d b e e n 

a s s a u l t e d , a n d a few d a y s l a t e r I w a s e x a m i n e d a t t h e p r i s o n . H o w e v e r , on t h e a c t u a l d a y 

I w a s b r o u g h t b e f o r e t h e i n v e s t i g a t i n g j u d g e I h a d s e e n a d o c t o r a t t h e B o b i g n y law 

c o u r t s . 

I h a v e h a d a l a w y e r for o n e m o n t h a n d h a v e i n f o r m e d h i m of t h e m a n n e r in w h i c h I 

w a s t r e a t e d w h i l e in po l i ce c u s t o d y . 

W h e n I a r r i v e d a t t h e p r i s o n , t h e m a r k s left by t h e a s s a u l t w e r e all ove r m y body. I 

n o w h a v e t r o u b l e w i t h m y e y e s . 

I a m l o d g i n g a c o m p l a i n t a g a i n s t t h e p o l i c e m e n . " 

25 . T h e record of t he in te rv iew was sent to the Bobigny public pros
ecu to r on 2 D e c e m b e r 1992 as p a r t of t he p roceed ings n u m b e r e d 
B.92.016.5118/4. 

26. In a j u d g m e n t of 7 D e c e m b e r 1992 the T h i r t e e n t h Division of the 
Bobigny C r i m i n a l C o u r t s e n t e n c e d the app l ican t to fifteen y e a r s ' impr i s 
o n m e n t and p e r m a n e n t exclusion from F r e n c h t e r r i t o ry and , as to t h e civil 
ac t ion by the c u s t o m s a u t h o r i t i e s , o r d e r e d h im to pay, j o in t ly and severally 
wi th his co-accused, a n a g g r e g a t e s u m of twenty-four mil l ion F rench 
francs. In a j u d g m e n t of 16 S e p t e m b e r 1993 the Pa r i s C o u r t of Appea l 
r e d u c e d the pr ison s e n t e n c e to t h i r t e e n years a n d u p h e l d the r e m a i n d e r of 
t he j u d g m e n t . O n 27 J u n e 1994 the C o u r t of C a s s a t i o n d i smissed the 
app l i can t ' s appea l . 

27. M r Se lmouni a t t e n d e d Ho te l -D ieu H o s p i t a l for t r e a t m e n t at reg
u la r in te rva ls d u r i n g his d e t e n t i o n . 

B. The investigation proceedings 

28. O n 1 F e b r u a r y 1993 the app l i can t lodged a c r imina l compla in t 
t o g e t h e r wi th an app l i ca t ion to j o in t he c r imina l p roceed ings as a civil 
p a r t y wi th t he sen ior i nves t iga t ing j u d g e a t t he Bobigny tribunal de grande 
instance for "assau l t occas ion ing ac tua l bodily h a r m r e s u l t i n g in to ta l 
unf i tness for work for m o r e t h a n e ight days; assau l t a n d w o u n d i n g with a 
w e a p o n (name ly a baseba l l b a t ) ; i ndecen t a s sau l t ; assaul t occas ioning 
p e r m a n e n t disabi l i ty (name ly t he loss of a n eye); a n d r ape a ided and 
a b e t t e d by two or m o r e accompl ices , all of which offences were c o m m i t t e d 
b e t w e e n 25 a n d 29 N o v e m b e r 1991 by police officers in t he p e r f o r m a n c e of 
the i r d u t i e s " . 

29. O n 22 F e b r u a r y 1993, in t h e proceedings n u m b e r e d B.92.016.5118/4, 
t he Bobigny public p r o s e c u t o r r e q u e s t e d t h a t an inves t iga t ion be opened 
in to t he compla in t lodged by M r Se lmoun i and a s imi la r compla in t lodged 
by a co-defendan t , M r M a d i , conce rn ing offences c o m m i t t e d by a pe r son or 
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pe r sons u n k n o w n of assau l t and w o u n d i n g , wi th a weapon , of a defenceless 
pe r son and i ndecen t assau l t . T h e c o m p l a i n t lodged by the app l ican t on 
1 F e b r u a r y 1993 was r eg i s t e r ed on 15 M a r c h 1993. T h e s e n e w p roceed ings 
were given the re fe rence n u m b e r B.93.074.6000/9. 

30. O n 27 Apri l 1993 M r s Mary , t he inves t iga t ing j u d g e a t t he Bobigny 
tribunal de grande instance to w h o m the case had been a l loca ted , i ssued for
mal i n s t ruc t ions to the D i r ec to r of the Na t iona l Police I n s p e c t o r a t e to 
t ake all necessa ry s teps to es tab l i sh t h e t r u t h . She set 15 J u n e 1993 as t he 
d a t e for filing his r epo r t s . 

3 1 . O n 9 J u n e 1993 D r G a m i e r r e - e x a m i n e d M r Se lmoun i , at 
M r s Mary ' s r e q u e s t . In his r epo r t , which he filed on 21 J u n e 1993, he m a d e 
the following observa t ions : 

" W h e n I first e x a m i n e d M r S e l m o u n i , h e s t a t e d t h a t h e h a d b e e n a s s a u l t e d w h i l e in 

po l ice c u s t o d y . H e h a s to ld m e t o d a y t h a t he d i d no t m e n t i o n t h e s e x u a l a s s a u l t on t h a t 

o c c a s i o n b e c a u s e he felt a s h a m e d of i t . 

A n e x a m i n a t i o n of t h e a n a l s p h i n c t e r d o e s n o t r e v e a l a n y l e s ion s u c h a s t o c o r r o b o r a t e 
o r i n v a l i d a t e t h e p a t i e n t ' s s t a t e m e n t s , m a i n l y o w i n g to t h e a m o u n t o f t i m e w h i c h h a s 
e l a p s e d s ince t h e a l l e g e d a c t s . 

T h e s o m a t i c l e s i o n s r e c o r d e d in t h e p r e v i o u s m e d i c a l c e r t i f i c a t e a r e h e a l i n g wel l w i t h 

no c o m p l i c a t i o n s . 

As r e g a r d s t h e a l l e g e d s e x u a l a s s a u l t , in t h e a b s e n c e of a n y f u n c t i o n a l r e p e r c u s s i o n o r 

v is ib le in jury , n o s i ck - l eave on g r o u n d s of t o t a l u n f i t n e s s for w o r k [TTTPT\ is n e c e s s a r y 

a s a d i r e c t r e s u l t of t h e a l l e g e d a c t s . 

T O T A L U N F I T N E S S F O R W O R K 

T h e l e s ions r e c o r d e d in t h e first m e d i c a l c e r t i f i c a t e a n d o b s e r v e d w h e n I p r e p a r e d m y 
first e x p e r t r e p o r t a r e t r a u m a t i c l e s i o n s w i t h n o s e r i o u s f e a t u r e s ( h a e m a t o m a s a n d 
b r u i s e s ) a n d n e c e s s i t a t e an ITTP oC 5 d a y s . 

C O N C L U S I O N 

M r S e l m o u n i s t a t e s t h a t h e w a s s e x u a l l y a s s a u l t e d a n d b e a t e n w h i l e in po l i ce c u s t o d y . 

T h e t r a u m a t i c l e s i o n s n e c e s s i t a t e d a n ITTP of 5 d a y s . T h e p a t i e n t s t a t e s t h a t h i s 
s igh t in his left eye is i m p a i r e d . A n e x a m i n a t i o n by a n eye s p e c i a l i s t is n e c e s s a r y if a 
c a u s a l l ink w i t h t h e a l l e g e d a c t s is t o be e s t a b l i s h e d . 

As r e g a r d s t h e s e x u a l a s s a u l t , in t h e a b s e n c e of a n y v is ib le i n ju ry a n d a n y f u n c t i o n a l 
r e p e r c u s s i o n s , a n ITTP is n o t n e c e s s a r y . " 

32. In an o r d e r of 15 J u n e 1993 t h e inves t iga t ing j u d g e dec ided to j o i n 
t he two compla in t s r e l a t i n g to t he s a m e offences u n d e r t he s ingle refer
ence B.92.016.5118/4. 

33 . She in te rv iewed t h e app l i can t on 14 May 1993, i n s t r u c t e d a n 
expe r t on 9 J u n e 1993 a n d served the p a r t i e s wi th t he e x p e r t ' s med ica l 
r epor t on 15 S e p t e m b e r 1993. 

34. O n 7 J u l y 1993 the app l i can t sen t t he inves t iga t ing j u d g e a copy of 
the med ica l cer t i f ica tes of 29 N o v e m b e r a n d 2 D e c e m b e r 1991 a n d re i t e r 
a t e d t he t e r m s of his comp la in t . 
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35 . In a l e t t e r of 3 S e p t e m b e r 1993 to the P r e s i d e n t of t h e T e n t h 
Division of t he Par i s C o u r t of Appea l , which was to h e a r t he app l i can t ' s 
appea l aga ins t his convict ion for offences aga ins t t he d a n g e r o u s d rugs 
legis la t ion, t he app l ican t said t h a t he had b e e n r aped wi th t he baseba l l bat 
a n d a d d e d t h a t a police officer had u r i n a t e d over h im . T h e app l ican t 
s t a t e d tha t , before s end ing tha t l e t t e r , he h a d also in fo rmed the P r e s i d e n t 
of t he T h i r t e e n t h Divis ion of t he Bobigny C r i m i n a l C o u r t of t he i l l - t reat 
m e n t inflicted on h im whi le he was in police custody. 

36 . In a formal i n s t ruc t ion of 8 O c t o b e r 1993 t h e inves t iga t ing j u d g e 
r e i t e r a t e d he r r e q u e s t of 27 Apr i l 1993 as t he 15 J u n e 1993 t ime- l imi t for 
s end ing in t he police i n spec to r a t e ' s r epo r t s had not been compl ied with . 
She also o r d e r e d M r Se lmoun i ' s med ica l files to be seized a t F r e s n e s 
Pr i son Hosp i t a l , F leu ry -Mérog i s Pr i son and Hô te l -Dieu Hosp i t a l . 

37. T h e inves t iga t ing j u d g e in te rv iewed the civil pa r t i e s a g a i n on 
6 D e c e m b e r 1993, af ter rece iv ing on 2 D e c e m b e r 1993 the evidence t a k e n 
by the police i n spec to r a t e on h e r i n s t ruc t ions . O n 26 J a n u a r y 1994 a law
yer was officially a p p o i n t e d to r e p r e s e n t t he app l ican t u n d e r t he legal aid 
s c h e m e . In l e t t e r s of 23 J u n e and 27 O c t o b e r 1994 the lawyer in ques t ion 
told the appl ican t t h a t she was hav ing difficulties o b t a i n i n g a visi t ing 
p e r m i t . 

38 . T h e civil p a r t i e s w e r e in te rv iewed aga in on 10 F e b r u a r y 1994, on 
which d a t e an iden t i ty p a r a d e was o rgan i sed in o rde r to identify the 
police officers aga ins t w h o m the a l l ega t ions had b e e n m a d e . M r Se lmoun i 
picked ou t four police officers from the t en who took p a r t in t h e iden t i ty 
p a r a d e . T h e y were M r J e a n - B e r n a r d H e r v é , M r C h r i s t o p h e S taeb le r , 
M r B r u n o G a u t i e r and M r Pa t r i ce H u r a u l t . 

39. W i t h a view to c h a r g i n g the police officers ident i f ied by the civil 
p a r t i e s , t h e i n v e s t i g a t i n g j u d g e sen t t he case file to t he public p rosecu to r ' s 
office on 1 M a r c h 1994. 

40. T h e Bobigny publ ic p rosecu to r r e fe r red t h e case to t he Par i s Pr in
cipal Publ ic P rosecu to r who , in t u r n , r e fe r red it to t h e C o u r t of Cassa t ion . 

4 1 . In a j u d g m e n t of 27 Apri l 1994 the C o u r t of C a s s a t i o n dec ided to 
r emove the case from the Bobigny i n v e s t i g a t i n g j u d g e a n d t r ans f e r it to a 
judge of t he Versa i l l es tribunal de grande instance, in t he i n t e r e s t s of the 
p r o p e r a d m i n i s t r a t i o n of j u s t i c e . O n 21 J u n e 1994 t h e publ ic p r o s e c u t o r a t 
t h e Versa i l l es tribunal de grande instance r e o p e n e d the inves t iga t ion , u n d e r 
t he re fe rence V.94 .172.0178/3 , i n to offences of 

" a s s a u l t by p u b l i c s e r v a n t s o c c a s i o n i n g t o t a l u n f i t n e s s for w o r k for m o r e t h a n e i g h t 

d a y s a n d s e x u a l a s s a u l t by s e v e r a l a s s a i l a n t s o r a c c o m p l i c e s , a g a i n s t a n y p e r s o n s i d e n 

t i f ied as a r e s u l t of t h e i n v e s t i g a t i o n " . 

42. O n 22 J u n e 1994 t h e case was a l loca ted to M r s Franço ise Car l i e r -
P r igen t , t he Vice -Pres iden t of t he Versa i l les tribunal de grande instance in 
overal l c h a r g e of jud ic ia l inves t iga t ions . 



166 SELMOUNI v. FRANCE JUDGMENT 

43. O n 8 Augus t 1994 the inves t iga t ing j u d g e r e q u e s t e d t h a t bo th of 
M r Se lmoun i ' s med ica l files t h a t h a d been p laced u n d e r seal by t h e 
Na t iona l Police I n s p e c t o r a t e be sen t to he r . T h e sea led d o c u m e n t s w e r e 
s en t to h e r on 12 Apri l 1995. 

44. O n 19 S e p t e m b e r 1995 M r Se lmoun i u n d e r w e n t an o p e r a t i o n on 
his left eye a t H ô t e l - D i e u Hosp i t a l . 

45 . In a n o r d e r of 22 S e p t e m b e r 1995 the inves t iga t ing j u d g e appo in t ed 
an eye special is t , Dr Biard , to e x a m i n e M r Se lmoun i . 

46. O n 5 J a n u a r y 1996 the med ica l expe r t was g r a n t e d an ex t ens ion of 
t i m e in which to file his r e p o r t . H e filed it on 18 J a n u a r y 1996. In it he 
m a d e the following findings: 

" 1 . M r S e l m o u n i ' s e y e s i g h t h a s d e t e r i o r a t e d s ince h e w a s o p e r a t e d o n in S e p t e m b e r 
1995. It c a n n o t be sa id w i t h c e r t a i n t y t h a t it r e a l l y d e t e r i o r a t e d b e t w e e n 25 N o v e m b e r 
1991 a n d t h e e n d of S e p t e m b e r 1995 . 

2. T h e a s s a u l t of w h i c h he c o m p l a i n s , n a m e l y t h e b lows t o t h e left p e r i o r b i t a l r e g i o n 
of h i s face , c o u l d h a v e c a u s e d eye i n j u r i e s , b u t a p a r t f r o m sub j ec t i ve s y m p t o m s of 
m e t a m o r p h o p s i a , o r even r e d u c e d v i s ion , a n d of a n i s o l a t e d p r o b l e m w i t h t h e c p i r e t i n a l 
m e m b r a n e , n o m a r k on t h e e y e , in p a r t i c u l a r t h e a n t e r i o r c h a m b e r , h a s e v e r b e e n f o u n d , 
n o r h a s a n y s i gn of h a e m o r r h a g i n g in t h e r e t i n a o c c u r r i n g c o n t e m p o r a n e o u s l y w i t h t h e 
b lows c o m p l a i n e d of a n d e n a b l i n g a l ink t o be e s t a b l i s h e d b e t w e e n t h e m . H o w e v e r , s i gns 
of d e g e n e r a t i o n w e r e f o u n d in r e l a t i o n to a c o n s t i t u t i o n a l d i s o r d e r ( s h o r t - s i g h t e d n e s s in 
b o t h e y e s ) . " 

47. O n 6 F e b r u a r y 1996 the medica l r epo r t was served on M r Se lmoun i , 
who also gave evidence . H e m a i n t a i n e d his a l l ega t ions aga ins t t he four 
police officers he had n a m e d . O n 7 M a r c h 1996 evidence was also h e a r d 
from the o t h e r civil pa r ty , M r M a d i . M r M a d i n a m e d a fifth police officer, 
M r Alexis Leclercq. 

48. In a l e t t e r of 2 M a y 1996 the inves t iga t ing j u d g e asked the D i r e c t o r 
of t h e C r i m i n a l Inves t iga t ion D e p a r t m e n t ( "CID") for t he n a m e s a n d 
add res se s of the police officers aga ins t w h o m the compla in t s had b e e n 
filed. H e repl ied on 23 M a y 1996. 

49 . O n 21 O c t o b e r 1996 the inves t iga t ing j u d g e officially in fo rmed the 
five police officers imp l i ca t ed by the app l ican t t h a t they were be ing placed 
u n d e r inves t iga t ion . 

50. T h e five police officers aga ins t w h o m M r Se lmoun i and M r Mad i 
had lodged the i r compla in t s , n a m e l y M r H e r v é , M r S taeb le r , M r G a u t i e r , 
M r Leclercq and M r H u r a u l t , we re q u e s t i o n e d on t he i r first a p p e a r a n c e 
on 10, 24 and 31 J a n u a r y , 28 F e b r u a r y and 7 M a r c h 1997. T h e y were p laced 
u n d e r inves t iga t ion for assaul t by publ ic s e rvan t s occas ioning to ta l 
unf i tness for work for m o r e t h a n e ight days. M r H e r v é , M r S t aeb l e r , 
M r G a u t i e r and M r H u r a u l t w e r e also p laced u n d e r inves t iga t ion for 
sexual assau l t c o m m i t t e d by a n u m b e r of a ssa i l an t s or accompl ices . 

5 1 . O n 24 Apri l 1998, in view of t he den ia l s by t h e police officers, 
who m a i n t a i n e d t h a t a " s t r u g g l e " had e n s u e d w h e n M r Se lmoun i was 



SELMOUNI v. FRANCE J U D G M E N T 167 

a r r e s t e d , t he inves t iga t ing j u d g e a p p o i n t e d D r G a m i e r as expe r t again , 
i n s t r u c t i n g h im to e x a m i n e all M r Se lmoun i ' s med ica l files a n d certifi
ca tes a n d give his opin ion as to w h e t h e r t he in jur ies found could have 
b e e n caused in a " s t r u g g l e " w h e n h e was a r r e s t e d at a p p r o x i m a t e l y 
8.30 p .m. on 25 N o v e m b e r 1991 or w h e t h e r they s u p p o r t e d t he appli
can t ' s a l l ega t ions . 

52. O n the s a m e day the app l ican t r e q u e s t e d t h a t a n u m b e r of inves
t igat ive m e a s u r e s be ca r r i ed out , inc lud ing a fu r the r conf ron ta t ion 
b e t w e e n wi tnesses a n d f u r t h e r med ica l r e p o r t s in o r d e r to d e t e r m i n e t he 
d a m a g e he had suffered, and an inspec t ion by the j u d g e of t h e p r e m i s e s on 
which he had b e e n held in police custody. In an o r d e r of 7 M a y 1998 the 
inves t iga t ing j u d g e d i smissed the r e q u e s t s , on t he g r o u n d t h a t some of 
t h e m had been pa r t l y sat isf ied. 

53 . O n 4 J u n e 1998 a conf ron ta t ion was held b e t w e e n the appl ican t 
a n d the four police officers. H e descr ibed the p a r t each of t h e m had played 
while he had b e e n in the i r cus tody. 

54. D r G a r n i e r ' s r epo r t was filed on 3 J u l y 1998. T h e e x p e r t concluded 
his r epo r t in t he following t e r m s : 

"An e x a m i n a t i o n of t h e m e d i c a l file s h o w s t h a t d o c t o r s f o u n d a p r o g r e s s i o n o f i n j u r y 

m a r k s on t h e p a t i e n t ' s body d u r i n g t h e p e r i o d in po l i ce c u s t o d y . 

A n u m b e r of t h e m c o u l d c e r t a i n l y h a v e b e e n c a u s e d d u r i n g a ' s t r u g g l e ' w h e n t h e 

p a t i e n t w a s a r r e s t e d at a p p r o x i m a t e l y 8.30 p . m . on 25 N o v e m b e r 1 9 9 1 , as d e s c r i b e d by 

t h e C I D off icers in q u e s t i o n . 

T h e i n j u r i e s , p a r t i c u l a r l y t h o s e on t h e lower l i m b s a n d b u t t o c k s , w h i c h w e r e no t s e e n 

on t h e first e x a m i n a t i o n , w o u l d c e r t a i n l y h a v e b e e n s u s t a i n e d a f t e r t h a t a r r e s t a n d 

s u p p o r t t h e p a t i e n t ' s s t a t e m e n t s . 

As r e g a r d s t h e a c t s of s o d o m y d e s c r i b e d by t h e p a t i e n t , t h e n e g a t i v e r e s u l t of t h e t e s t 

c a r r i e d ou t on 9 J u n e 1993, t h a t is o n e a n d a h a l f y e a r s a f t e r t h e i n i t i a l f ac t s , n e i t h e r 

d i s p r o v e s n o r p r o v e s t h a t t h e y o c c u r r e d . " 

55. O n 25 A u g u s t 1998 the inves t iga t ing j u d g e served not ice on 
M r Se lmoun i t h a t t he inves t iga t ion was c o m p l e t e . T h e inves t iga t ion file 
was sen t to t he publ ic p rosecu to r ' s office on 15 S e p t e m b e r 1998. 

56. O n 19 O c t o b e r 1998 the publ ic p r o s e c u t o r s u b m i t t e d his w r i t t e n 
s t a t e m e n t of how he wished t h e inves t iga t ing j u d g e to p roceed wi th t he 
case . H e s u b m i t t e d , inter alia: 

" ... t h e d e n i a l s by t h e po l i ce off icers c o n c e r n e d d o n o t s t a n d u p t o e x a m i n a t i o n a n y 

m o r e t h a n d o e s t h e i r r e f e r e n c e t o a ' s t r u g g l e ' w h e n e f f e c t i n g t h e a r r e s t o r t o forceful 

r e s i s t a n c e d u r i n g q u e s t i o n i n g . 

T h e a b s e n c e of a n y v a r i a t i o n o r i n c o n s i s t e n c y in t h e s t a t e m e n t s m a d e by 

A h m e d S e l m o u n i a n d A b d e l m a j i d M a d i j u s t i f i e s t a k i n g t h e m i n t o c o n s i d e r a t i o n . T h e y 

a r e , m o r e o v e r , c o r r o b o r a t e d by m e d i c a l findings a n d t h e r e f o r e a m o u n t t o suf f ic ien t 

e v i d e n c e a g a i n s t t h e five p e r s o n s in q u e s t i o n for t h e a l l e g a t i o n s to b e e x a m i n e d by t h e 

t r i a l c o u r t ..." 
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57. In an o rde r of 21 O c t o b e r 1998 the inves t iga t ing j u d g e c o m m i t t e d 
t he five police officers in ques t ion for t r ia l at t h e Versa i l l es C r i m i n a l 
C o u r t . In respec t of M r Se lmoun i ' s a l l ega t ions , t he j u d g e c o m m i t t e d t he 
four police officers conce rned for t r ia l at t ha t cour t on c h a r g e s of assau l t 
occas ion ing to ta l unf i tness for work for less t h a n e ight days a n d i n d e c e n t 
assau l t c o m m i t t e d collectively a n d wi th violence and coerc ion. 

58. T h e t r i a l was he ld a t t he Versa i l l es C r i m i n a l C o u r t on 5 F e b r u a r y 
1999. T h e app l ican t filed p lead ings in suppor t of an object ion t h a t t he 
cour t had no ju r i sd ic t ion to t ry t he case and t h a t it should be t r a n s f e r r e d 
to t he Assize C o u r t . H e s u b m i t t e d t h a t t he sexua l assau l t had in fact b e e n 
r a p e ; t h a t h e had b e e n the vict im of assau l t occas ioning p e r m a n e n t dis
abil i ty, n a m e l y loss of visual acui ty, c o m m i t t e d by publ ic s e rvan t s ; and , 
lastly, t h a t t h e i l l - t r e a t m e n t he had suffered should be classified as ac ts of 
t o r t u r e infl icted before or d u r i n g the commiss ion of a c r i m e . T h e cour t 
j o i n e d tha t object ion to t he m e r i t s . At t h e end of t he tr ial the publ ic pros
ecu to r r e q u e s t e d t h a t M r H e r v é be s e n t e n c e d to four y e a r s ' i m p r i s o n m e n t 
and M r S taeb le r , M r H u r a u l t a n d M r G a u t i e r to t h r e e y e a r s ' impr i son 
m e n t . T h e C r i m i n a l C o u r t rese rved j u d g m e n t un t i l 25 M a r c h 1999. 

59. In a j u d g m e n t of 25 M a r c h 1999 the Versa i l les C r i m i n a l C o u r t 
d i smissed t h e object ion to j u r i sd i c t i on ra i sed by M r S e l m o u n i , on t he 
following g r o u n d s in pa r t i cu l a r : 

(a) as to classif ication of t he sex offence as r a p e : 

" ... T h e C o u r t m u s t , h o w e v e r , c o n c l u d e t h a t n e i t h e r t h e m e d i c a l c e r t i f i c a t e s n o r t h e 
e x p e r t r e p o r t s s u p p o r t t h e a l l e g a t i o n of a n a l p e n e t r a t i o n . F u r t h e r m o r e , S e l m o u n i w a s 
u n a b l e t o iden t i fy t h e po l i ce off icer w h o h a d a l l e g e d l y r a p e d h i m . A c c o r d i n g l y , t h e of
f ence c a n n o t b e c lass i f i ed as r a p e . " 

(b) as to classif icat ion of the assau l t as assau l t occas ioning p e r m a n e n t 
disabil i ty: 

" ... T h e C o u r t o b s e r v e s t h a t t h e e x p e r t r e p o r t p r e p a r e d by D r B i a r d d o e s not a l low a 
c a u s a l l i nk to be e s t a b l i s h e d b e t w e e n M r S e l m o u n i ' s loss o f v i s u a l a c u i t y a n d t h e b lows 
h e r e c e i v e d . T h i s p o i n t of h is o b j e c t i o n t h e r e f o r e c a n n o t be a l l o w e d . " 

(c) as to classif ication of the i l l - t r e a tmen t as ac t s of t o r t u r e infl icted 
before or d u r i n g t h e commiss ion of a c r i m e : 

" A p a r t f rom t h e fact t h a t t h o s e a c t s w e r e n o t so c lass i f ied in t h e f o r m e r C r i m i n a l 

C o d e a p p l i c a b l e a t t h e m a t e r i a l t i m e , in t h e i n s t a n t c a s e t h e a c t s o f v i o l e n c e i n f l i c t ed on 

A h m e d S e l m o u n i w h i c h he a l l e g e s s h o u l d be c lass i f i ed a s a c t s of t o r t u r e o r b a r b a r i s m 

w e r e no t i n f l i c t ed b e f o r e o r d u r i n g t h e c o m m i s s i o n of a c r i m e . 

T h e C o u r t t h e r e f o r e c o n s i d e r s t h a t t h e a c t s in q u e s t i o n c a n n o t be c lass i f i ed a s a 
c r i m e ..." 

60. In d e t e r m i n i n g w h e t h e r or not t he police officers were guil ty, t he 
C r i m i n a l C o u r t no t ed t h a t " two comple t e ly con t r ad i c to ry a r g u m e n t s [had 
been] s u b m i t t e d to i t " a n d dec ided to e x a m i n e "in t u r n " "a n u m b e r of 
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e x p l a n a t i o n s " given by the police officers. A s s u m i n g tha t "it [had been] 
e s t ab l i shed ... t h a t [ the app l i can t ' s ] injuries [had been ] caused d u r i n g - or 
wi th in a very shor t t i m e before or af ter - police cus tody" , t he cour t con
s idered t h a t t he a t t e m p t s m a d e by the civil pa r t i e s to resis t a r r e s t d id not 
suffice to expla in t he ex t en t of the injur ies found; t h a t t he " incon
s i s tenc ies" , if any, in t he civil p a r t i e s ' s t a t e m e n t s were not decisive and 
t h a t , in gene ra l , " t he civil pa r t i e s had b e e n cons i s t en t in t he i r account of 
events a n d the t i m i n g of t h e m " ; t h a t even w h e r e t h e r e is s t r o n g evidence, 
"any police officer knows well t h a t a confession is p re fe rab le a n d very dif
ficult for a d e f e n d a n t to con tes t l a t e r " ; a n d t h a t " t h e r e [was] a m p l e evi
d e n c e to disprove t he a l l ega t ion t h a t t he civil p a r t i e s [had] confer red 
w h e n filing t he i r c o m p l a i n t s aga ins t t h e police officers". 

6 1 . T h e Versa i l les C r i m i n a l C o u r t found t h a t " t he evidence g a t h e r e d 
d u r i n g the inves t iga t ion and p roduced at t he t r ia l showfed] t h a t events 
[had] indeed occu r [ r ed ] in t he m a n n e r desc r ibed by the v i c t ims" and 
convicted the police officers of t he offences c h a r g e d . T h e cour t cons idered 
i tself bound to "apply t he c r imina l law in a way t h a t [would] serve as a n 
e x a m p l e to o t h e r s " a n d s e n t e n c e d M r H u r a u l t , M r G a u t i e r a n d M r S taeb le r 
to t h r e e y e a r s ' i m p r i s o n m e n t . W i t h r e g a r d to t he four th police officer, t he 
cour t held: 

" ... in h i s c a p a c i t y a s D e t e c t i v e C h i e f I n s p e c t o r in c h a r g e of t h e g r o u p of po l i ce offi

c e r s , B e r n a r d H e r v é w a s r e s p o n s i b l e for t h e m e t h o d s u s e d t o c o n d u c t t h e i n v e s t i g a t i o n 

u n d e r his c o n t r o l a n d d i r e c t i o n . I n a d d i t i o n , h e h a d b e e n d i r e c t l y i nvo lved in t h e a s s a u l t 

s i nce he h a d p u l l e d t h e civil p a r t i e s ' h a i r . T h e civil p a r t i e s h a d u n e q u i v o c a l l y i den t i f i ed 

h i m as t h e off icer in c h a r g e . 

T h e C o u r t t h e r e f o r e d e e m s it n e c e s s a r y t o p u n i s h B e r n a r d H e r v é m o r e s e v e r e l y for 

h is a c t i o n s a n d s e n t e n c e s h i m to four y e a r s ' i m p r i s o n m e n t . 

As M r H e r v é is s t i l l in a p o s i t i o n of r e s p o n s i b i l i t y , it is n e c e s s a r y , a s a m a t t e r o f pub l i c 

pol icy, t h a t s e n t e n c e be e x e c u t e d i m m e d i a t e l y . T h e C o u r t i s s u e s a w a r r a n t for B e r n a r d 

H e r v é ' s a r r e s t . " 

62. T h e Versa i l l es C r i m i n a l C o u r t dec l a r ed admiss ib le M r Se lmoun i ' s 
app l ica t ion to j o in t he p roceed ings as a civil pa r ty . It n o t ed t h a t he h a d not 
quan t i f i ed his c la ims for d a m a g e s a n d tha t he had rese rved the r ight to 
apply to t he civil cour t s . 

63 . T h e police officers appea l ed . 
64. In a j u d g m e n t of 8 Apri l 1999 t h e Versa i l l es C o u r t of Appea l dis

missed an app l ica t ion for r e l ease m a d e by M r H e r v é , on the following 
g r o u n d s : 

"... t h e o f f ences in q u e s t i o n , b e c a u s e of t h e i r e x c e p t i o n a l l y s e r i o u s n a t u r e h a v i n g 

r e g a r d t o t h e s t a t u s of s e n i o r po l i ce off icer [officier de police judiciaire}, r e s p o n s i b l e for 

e n f o r c i n g t h e l aws of t h e R e p u b l i c , p o s s e s s e d by t h e a c c u s e d , w h o w a s c o n v i c t e d a t first 

i n s t a n c e , h a v e r e s u l t e d in s e r i o u s a n d c o n t i n u i n g p r e j u d i c e t o p u b l i c o r d e r . . ." 
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65. In a j u d g m e n t of 1 J u l y 1999, following hea r ings on 20 a n d 21 M a y 
1999, af ter which M r H e r v é was re leased , t he Versa i l les C o u r t of Appea l 
a c q u i t t e d t he po l i cemen for lack of evidence on the c h a r g e of i ndecen t 
assau l t , but held t h e m to be gui l ty of "assau l t a n d w o u n d i n g wi th or u n d e r 
t h e t h r e a t of t he use of a w e a p o n , occas ioning to ta l unf i tness for work for 
less t h a n e ight days in t he case of S e l m o u n i a n d m o r e t h a n e ight days in 
t he case of M a d i , by police officers in t he course of t he i r d u t y a n d w i thou t 
l eg i t ima t e r eason" . It s e n t e n c e d M r H e r v é to e i g h t e e n m o n t h s ' impr i son
m e n t , of which fifteen m o n t h s were s u s p e n d e d , M r G a u t i e r a n d 
M r S t a e b l e r to fifteen m o n t h s ' i m p r i s o n m e n t s u s p e n d e d and M r H u r a u l t 
to twelve m o n t h s ' i m p r i s o n m e n t su spended . T h e C o u r t of A p p e a l gave , 
inter alia, t he following r easons for its decis ion: 

"As to guilt 

As to the assaults 

In a b s o l u t e t e r m s t h e w o r d of a p o l i c e m a n , a fortiori t h a t of a s e n i o r o n e [officier de police 

judiciaire} is m o r e c r e d i b l e t h a n t h a t of a d r u g t r a f f i cke r . T h a t p r e m i s s , h o w e v e r , is 

w e a k e n e d , a n d e v e n m a d e u n s o u n d , w h e r e s t a t e m e n t s by o f f e n d e r s a r c s u p p o r t e d by 

e x t e r n a l e v i d e n c e s u c h a s m e d i c a l findings. I t is p u t e v e n m o r e in d o u b t w h e r e t h e 

e x p l a n a t i o n s p r o v i d e d by t h e p o l i c e m e n v a r y s i g n i f i c a n t l y d u r i n g t h e c o u r s e of t h e p r o 

c e e d i n g s ; a n d t h e p r e s u m p t i o n in f a v o u r o f t h e po l i ce is d e s t r o y e d if it is s h o w n , a s in t h e 

i n s t a n t c a s e , t h a t t h e po l i c e r e p o r t s d o no t r e f l ec t t h e t r u t h . 

As to the medical findings 

T h e a c c u s a t i o n s m a d e by t h e civil p a r t i e s a r e s u p p o r t e d by u n e q u i v o c a l m e d i c a l 

findings. In t h e first p l a c e , as r e g a r d s S e l m o u n i , t h e e x p e r t P r o f e s s o r G a m i e r n o t e d in 

his r e p o r t of 5 M a y 1998 t h a t all t h e d o c t o r s w h o h a d e x a m i n e d h i m w h i l e he w a s in 

po l ice c u s t o d y h a d f o u n d l e s i o n s of t r a u m a t i c o r i g i n o n t h e left a r m , in t h e left o r b i t a l 

r e g i o n , on t h e s c a l p a n d o n t h e b a c k . O n 29 N o v e m b e r 1991 f u r t h e r l e s ions w e r e s e e n on 

t h e l o w e r l i m b s . H e a d d e d t h a t d u r i n g h i s e x a m i n a t i o n on 7 D e c e m b e r 1991 he h a d 

a g a i n f o u n d l e s i o n s t h a t h a d b e e n d e s c r i b e d e a r l i e r a n d t h a t he f o u n d o t h e r s on t h e 

b u t t o c k s a n d on t h e r i g h t a n k l e . 

T h e e x t e n t of t h e i n j u r i e s o n S e l m o u n i ' s p e r s o n i n c r e a s e d a s t h e u n i n t e r r u p t e d pol ice 
c u s t o d y c o n t i n u e d . 

T h e b r u i s i n g to t h e left eye l id , t h e t h i n l i n e a r s c a r o n e c e n t i m e t r e l o n g c o n t i n u i n g t h e 

l i ne of t h e left e y e b r o w , t h e left a n d r i g h t s u b - o r b i t a l h a e m a t o m a s f o u n d o n 

29 N o v e m b e r 1991 by D r E d e r y , a n d t h e n d e s c r i b e d o n 2 D e c e m b e r 1991 by D r N i c o t a s 

b e i n g ' r o u n d t h e e y e s ' , a r e c o n s i s t e n t w i t h t h e p u n c h i n g m e n t i o n e d by S e l m o u n i . 

T h e v a r i o u s h a e m a t o m a s f o u n d o n t h e t h o r a x , t h e left a n d r i g h t s i d e s a n d t h e a b d o 

m e n a r e c o n s i s t e n t w i t h t h e p u n c h i n g a n d k i c k i n g in his s t a t e m e n t of 7 D e c e m b e r 1 9 9 1 . 

T h e p a i n in t h e s c a l p a n d t h e h e a d a c h e s m e n t i o n e d by D r s A o u s t i n a n d E d e r y a r e 
l ikewise of a k i n d to s u p p o r t S e l m o u n i ' s s t a t e m e n t s , a c c o r d i n g t o w h i c h h i s h a i r w a s 
p u l l e d a n d he w a s r e p e a t e d l y t a p p e d o n t h e h e a d w i t h a n i n s t r u m e n t w h i c h c o u l d h a v e 
b e e n a b a s e b a l l b a t . 

T h e h a e m a t o m a s f o u n d on t h e b u t t o c k s a n d t h e t h i g h s c o u l d on ly h a v e c o m e f r o m 

b lows f r o m a b l u n t i n s t r u m e n t . S i m i l a r l y , t h e l e s i o n s a p p a r e n t o n t h e l e g s , a n k l e s a n d 

fee t a r e c o n s i s t e n t w i t h t h e b lows o r c r u s h i n g t h a t S e l m o u n i c o m p l a i n e d of. 
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It follows f rom t h e f o r e g o i n g t h a t t h e ob j ec t i ve i n j u r i e s , a s r e c o r d e d in succe s s ive 

e x a m i n a t i o n s , m a t c h t h e b lows d e s c r i b e d by S e l m o u n i . 

As r e g a r d s M a d i , t h e m e d i c a l c e r t i f i c a t e s a n d t h e e x p e r t m e d i c a l o p i n i o n s a t t e s t t o 

t h e r e a l i t y a n d i n t e n s i t y of t h e b lows he s u s t a i n e d . F u r t h e r , a s s e t o u t b y t h e e x p e r t , t h e 

t i m e t h a t e l a p s e d b e t w e e n t h e a p p e a r a n c e of t h e ob j ec t i ve i n j u r i e s a n d t h e e v e n t s in 

i s sue s t r o n g l y s u g g e s t s r e p e a t e d s m a l l i n j u r i e s . 

T h e s c a l p a b r a s i o n s a r e a b s o l u t e l y c o n s i s t e n t w i t h h i s s t a t e m e n t t h a t o n n u m e r o u s 

o c c a s i o n s he w a s r e p e a t e d l y s t r u c k on t h e h e a d w i t h a b l u n t i n s t r u m e n t . 

T h e r e c t a n g u l a r s h a p e o f t h e l a r g e h a e m a t o m a o n t h e r i g h t t h i g h a n d of t h e t h r e e 

h a e m a t o m a s on t h e left t h i g h c o r r e s p o n d s e x a c t l y to b lows s t r u c k w i t h a b l u n t i n s t r u 

m e n t , a s d e s c r i b e d by t h e c o m p l a i n a n t . 

As to the accounts given by the defendants 

T h e d e f e n d a n t s ' e x p l a n a t i o n s of h o w t h e i n j u r i e s f o u n d c a m e a b o u t t o t a l l y l ack c r e d i 

bi l i ty . M o r e o v e r , o n t h e s e p o i n t s a s on o t h e r s , t h e i r e x p l a n a t i o n s v a r i e d . J e a n - B e r n a r d 

H c r v é , for i n s t a n c e , in i t i a l ly s t a t e d t h a t h e h a d a c t e d a s a r e i n f o r c e m e n t to a r r e s t 

S e l m o u n i ( D 5 7 ) b u t s u b s e q u e n t l y s a i d t h a t he w a s n o t in t h e s t r e e t w h e r e t h e a r r e s t 

took p l a c e b u t i n s ide t h e h o t e l . 

T h e d e f e n d a n t s m a i n t a i n t h a t t h e a c c u s a t i o n s a g a i n s t t h e m a r e t h e r e s u l t o f o r c h e s 

t r a t e d , c o n c e r t e d a c t i o n . It s h o u l d b e n o t e d a t t h i s p o i n t t h a t t h r o u g h o u t t h e s e v e n y e a r s 

of i n q u i r i e s a n d j u d i c i a l i n v e s t i g a t i o n n o e v i d e n c e w a s f o u n d to s u b s t a n t i a t e t h a t 

a l l e g a t i o n . T h e c o m p l a i n a n t s ' i n t e r e s t s d i f f e r ed a p p r e c i a b l y . T h e succes s ive d e s c r i p 

t i ons of t h e i l l - t r e a t m e n t t h e y a l l e g e d t h a t t h e y h a d s u f f e r e d d o no t d i s c l o s e a n y con

n i v a n c e , a n d it s h o u l d be p o i n t e d o u t t h a t S e l m o u n i h i m s e l f w a s h a r d l y e v e r a s s i s t e d by a 

l a w y e r in t h e p r o c e e d i n g s c o n c e r n i n g d r u g t r a f f i ck ing . 

I t is n o t w i t h o u t r e l e v a n c e t o n o t e t h a t M a d i a n d S e l m o u n i , w h o h a d n e v e r b e e n in 

pol ice c u s t o d y b e f o r e , cou ld no t h a v e m a d e use of p r e v i o u s e x p e r i e n c e of it t o f a b r i c a t e a 

c o m p l e t e l y fa l se s t o r y . 

T h e m e r e fact of S e l m o u n i ' s a r r e s t n e a r h i s h o t e l , e v e n if it is a s s u m e d t o h a v e 

e n t a i l e d s o m e t h i n g of a s t r u g g l e , c a n n o t e x p l a i n e i t h e r t h e s e r i o u s n e s s of t h e i n j u r i e s o r 

t h e i r g r a d u a l o n s e t a s c o n f i r m e d by t h e p h o t o g r a p h s in t h e file, s e e i n g t h a t , i m m e d i a t e l y 

a f t e r w a r d s , t h e p o l i c e m e n c o n c e r n e d d i d no t r e c o r d a n y s u s p i c i o u s s i g n s e i t h e r on t h e i r 

o w n p e r s o n s o r o n t h a t of S e l m o u n i , s i g n s t h a t w o u l d h a v e w a r r a n t e d a t h o r o u g h m e d i 

cal e x a m i n a t i o n , w h i c h w o u l d h a v e b e e n in t h e i r o w n i n t e r e s t . 

As r e g a r d s M a d i , t h e p o l i c e m e n ' s a c c o u n t , a c c o r d i n g t o w h i c h h e h a d d e l i b e r a t e l y 

b a n g e d h i s h e a d a g a i n s t a wa l l a n d a c u p b o a r d , is n o t c o n s i s t e n t w i t h t h e findings of t h e 

m e d i c a l e x a m i n a t i o n s . 

'File e x p e r t n o t e d t h a t in t h i s t y p e of o c c u r r e n c e it is n o r m a l t o find, a t t h e t i m e of t h e 

e v e n t s , u n e q u i v o c a l i n j u r i e s a n d e v e n b l e e d i n g w o u n d s , w h i c h w a s n o t t h e c a s e h e r e . 

T a k e n a s a w h o l e , t h e s e f a c t o r s p e r s u a d e t h e C o u r t t h a t t h e a l l e g e d r e s i s t a n c e t o 

a r r e s t w a s i n v e n t e d by t h e a c c u s e d t o j u s t i f y t h e s e r i o u s n e s s a n d l o c a t i o n of t h e h a e m a 

t o m a s a n d t h e l e s i o n s f o u n d on t h e d e t a i n e e . 

As to the reliability of the police reports 

T h e p o l i c e m e n f rom S D P J 9 3 , in p a r t i c u l a r J e a n - B e r n a r d H e r v é , a d m i t t e d in c o u r t 

t h a t s e v e r a l r e p o r t s d r a w n u p d u r i n g t h e d e t e n t i o n of S e l m o u n i a n d M a d i in po l i c e c u s 

tody c o n t a i n e d i n a c c u r a t e s t a t e m e n t s b o t h a s t o t i m e s a n d a s to t h e i d e n t i t y of t h o s e 
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w h o h a d w r i t t e n t h e m . N o p e r s u a s i v e logica l e x p l a n a t i o n of t h i s w a s g iven to t h e C o u r t . 
H u r a u l t , for e x a m p l e , d r e w u p a r e p o r t ( D l 14) o n t h e s e a r c h w h i c h he m a d e a t G o n c s s e 
f rom 5.30 p . m . to 6 .55 p . m . o n 26 N o v e m b e r , a n d ' r e c o r d e d ' a t 6 .45 p . m . - t h a t is t o say a t 
t h e s a m e t i m e — in a n o t h e r r e p o r t (1)158) t h a t M a d i h a d r e s i s t e d a r r e s t , a n d a l s o to ld 
t h e C o u r t t h a t h e h a d i n t e r v e n e d t o c a l m h i m . 

T h e c o m p l e t e u n r e l i a b i l i t y of t h e d o c u m e n t s d r a w n u p by t h e i n v e s t i g a t o r s is e x 
t r e m e l y s e r i o u s in t h a t t h e e n t i r e f u n c t i o n i n g of t h e c r i m i n a l j u s t i c e s y s t e m r e s t s on t h e 
r e l i a n c e t h a t m a y be p l a c e d o n t h e r e p o r t s of s e n i o r po l ice off icers a n d t h e i r a s s i s t a n t s 
[officiers el agents de police judiciaire]. 

In v i e w of all t h e f o r e g o i n g , t h e b r u t a l i t y o f w h i c h t h e d e f e n d a n t s a r e a c c u s e d is p a t e n t 
a n d t h e t r i a l c o u r t r i g h t l y h e l d t h a t d u r i n g t h e p r o c e e d i n g s t h e y h a d d o n e n o t h i n g b u t 
c o n c e a l t h e t r u t h a b o u t t h e i r b e h a v i o u r . 

As to the sentence 

T h e of fences of w h i c h t h e d e f e n d a n t s a r e g u i l t y a r c e x c e p t i o n a l l y s e r i o u s o n e s , a n d 
t h a t p r e c l u d e s t h e i r b e n e f i t i n g f rom t h e p r o v i s i o n s of t h e a m n e s t y o f 3 A u g u s t 1995. 
T h e y m u s t be r e g a r d e d a s i n s t a n c e s of p a r t i c u l a r l y d e g r a d i n g t r e a t m e n t . H a v i n g b e e n 
c o m m i t t e d by s e n i o r officials r e s p o n s i b l e for e n f o r c i n g t h e l aws o f t h e R e p u b l i c , t h e y 
m u s t be p u n i s h e d firmly as s u c h c o n d u c t c a n n o t be j u s t i f i e d , i r r e s p e c t i v e of t h e p e r s o n 
a l i ty of t h e o f f e n d e r s in t h e i r c h a r g e a n d t h e d e g r e e of t h e i r c o r r u p t i o n a n d d a n g e r o u s -
n e s s . 

T h e s e r i o u s n e s s of t h e o f f ences , h o w e v e r , c a n n o t be c o m p a r e d w i t h w h a t it w o u l d h a v e 
b e e n if t h e s e x u a l a s s a u l t s h a d b e e n m a d e o u t a g a i n s t t h e d e f e n d a n t s . N o r d o t h e of
f ences a p p e a r t o h a v e b e e n t h e r e s u l t o f a c o n c e r t e d p l a n . In v iew of t h e p a r t p l a y e d by 
e a c h , t h e a b s e n c e of a n y p r e v i o u s c r i m i n a l r e c o r d a n d t h e a d m i n i s t r a t i v e files o n t h e 
d e f e n d a n t s , t h e C o u r t c o n s i d e r s t h a t it m u s t a c c o r d i n g l y r e d u c e t h e l e n g t h of t h e p r i s o n 
s e n t e n c e s a s i n d i c a t e d in t h e o p e r a t i v e p r o v i s i o n s of t h e j u d g m e n t a n d l eave it t o t h e 
d i s c r e t i o n of t h e d e f e n d a n t s ' s u p e r i o r s t o d e t e r m i n e w h a t d i s c i p l i n a r y c o n s e q u e n c e s a r e 
n e c e s s a r y in t h e c a s e , t h e p r i s o n s e n t e n c e s b e i n g s u s p e n d e d , o n l y in p a r t as r e g a r d s 
H e r v e , w h o s e r e s p o n s i b i l i t y a p p e a r s g r e a t e r , r e g a r d b e i n g h a d to h i s b e i n g t h e off icer in 
c h a r g e . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

66. M r S e l m o u n i appl ied to t he C o m m i s s i o n on 28 D e c e m b e r 1992. H e 
a l leged a viola t ion of Ar t ic les 3 and 6 § 1 of t he Conven t ion . 

67. T h e C o m m i s s i o n dec l a r ed t he appl ica t ion (no. 25803/94) admis s 
ible on 25 N o v e m b e r 1996. In its r epo r t of 11 D e c e m b e r 1997 ( fo rmer 
Art ic le 31 of t he C o n v e n t i o n ) , it expressed the u n a n i m o u s opinion t h a t 
t h e r e had b e e n a violat ion of Ar t ic les 3 a n d 6 § 1. T h e full t ex t of the 
C o m m i s s i o n ' s op in ion a n d of t h e t h r e e s e p a r a t e opin ions c o n t a i n e d in the 
repor t is r e p r o d u c e d as an a n n e x to this j u d g m e n t . 
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F I N A L S U B M I S S I O N S T O T H E C O U R T 

68. In t he i r m e m o r i a l t he G o v e r n m e n t asked t h e C o u r t to s t a t e t h a t , 
wi th respec t to t he compla in t based on Ar t ic le 3 of the C o n v e n t i o n , the 
app l i can t had failed to exhaus t d o m e s t i c r e m e d i e s and , in t h e a l t e rna t i ve , 
t h a t t he offences wi th which the police officers in ques t i on were cha rged 
could not be classified as " t o r t u r e " . T h e G o v e r n m e n t acknowledged t h a t 
t h e to ta l l eng th of t he p roceed ings was excessive from the s t a n d p o i n t of 
Ar t ic le 6 § 1 of t he C o n v e n t i o n . 

69. T h e app l ican t r e q u e s t e d t he C o u r t to find t h a t t h e r e had been a 
viola t ion of Ar t ic les 3 and 6 § 1 of t he C o n v e n t i o n a n d to a w a r d h im jus t 
sa t is fact ion u n d e r Art ic le 4 1 . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 

70. T h e app l i can t compla ined t h a t t he m a n n e r in which he had been 
t r e a t e d whi le in police cus tody had given r ise to a viola t ion of Art ic le 3 of 
t h e Conven t ion , accord ing to which : 

" N o o n e s h a l l be s u b j e c t e d t o t o r t u r e o r t o i n h u m a n o r d e g r a d i n g t r e a t m e n t o r 

p u n i s h m e n t . " 

A. The Government's preliminary objection 

71 . T h e G o v e r n m e n t ' s ma in submiss ion , which was t he s a m e as tha t 
m a d e before t he C o m m i s s i o n , was t h a t t h e c o m p l a i n t based on Art ic le 3 
could not be e x a m i n e d by t h e C o u r t as t he case s tood because the appl i
can t had not e x h a u s t e d d o m e s t i c r e m e d i e s . T h e G o v e r n m e n t s u b m i t t e d 
t h a t t he app l i can t ' s appl ica t ion to jo in t he c r imina l p roceed ings aga ins t 
t h e police officers as a civil pa r t y was an o r d i n a r y r e m e d y sufficient to 
afford r e d r e s s for t h e a l leged d a m a g e . It had to be acknowledged , they 
a r g u e d , t ha t t h e r e h a d b e e n majo r d e v e l o p m e n t s in the p roceed ings since 
t h e C o m m i s s i o n ' s f indings of 25 N o v e m b e r 1996. T h e y cons ide red , how
ever , t h a t t h e r e w e r e no "specia l c i r c u m s t a n c e s " in t h e p r e s e n t case 
a l lowing the C o n v e n t i o n in s t i t u t ions to absolve t h e app l ican t from the 
ob l iga t ion to e x h a u s t d o m e s t i c r e m e d i e s (see t he Akdivar a n d O t h e r s v. 
T u r k e y j u d g m e n t of 16 S e p t e m b e r 1996, Reports of Judgments and Decisions 
1996-IV). T h e G o v e r n m e n t s u b m i t t e d t h a t they could not be accused of 
r e m a i n i n g " to ta l ly pass ive" since a n a d m i n i s t r a t i v e inqui ry had been 
u n d e r t a k e n on t h e in i t ia t ive of t h e Bobigny publ ic p ro secu to r ' s office, 
which had s u b s e q u e n t l y r e q u e s t e d , on 22 F e b r u a r y 1993, t h a t an investi-
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ga t ion be opened . T h e G o v e r n m e n t also no ted tha t a l t h o u g h the h a n d l i n g 
of the p roceed ings had not b e e n un i fo rm, since per iods of special d i l igence 
had a l t e r n a t e d wi th per iods of inactivity, t he police officers had n o n e 
the less u l t i m a t e l y b e e n c o m m i t t e d for t r ia l at t he Versa i l l es C r i m i n a l 
C o u r t . T h e G o v e r n m e n t po in t ed out t h a t if the police officers were con
victed, t he app l ican t could, in his capaci ty as a civil pa r ty , c la im c o m p e n 
sa t ion for t he d a m a g e he had s u s t a i n e d . F r o m t h a t po in t of view, his 
appl ica t ion to jo in t he c r imina l p roceed ings could not the re fo re be 
d e e m e d to be " ineffect ive" wi th in t he m e a n i n g of C o n v e n t i o n case-law. 

T h e G o v e r n m e n t a r g u e d t h a t t he p r e s e n t case was d i s t i ngu i shab le 
from the M i t a p a n d Muf tuog lu v. T u r k e y case r e f e r r ed to by t he C o m 
mission in its decis ion on admiss ib i l i ty (appl ica t ions nos . 15530/89 a n d 
15531/89, decis ion of 10 O c t o b e r 1991, Decis ions a n d R e p o r t s (DR) 72, 
p. 169) a n d the cases of T o m a s i v. F rance (appl ica t ion no. 12850/87, de 
cision of 13 M a r c h 1990, D R 64, p . 128) and R inge i sen v. A u s t r i a (judg
m e n t of 16 J u l y 1971, Ser ies A no. 13), in which it had been acknowledged 
t h a t the last s t age of d o m e s t i c r e m e d i e s had b e e n r e a c h e d shor t ly af ter 
t he lodging of the appl ica t ion bu t before the C o m m i s s i o n had been cal led 
upon to dec ide on admiss ib i l i ty . Not only had the C o m m i s s i o n not followed 
its usua l case- law bu t , f u r t h e r m o r e , t he M i t a p and Muf tuog lu case had 
c o n c e r n e d t h e l e n g t h of t h e p r o c e e d i n g s a n d not a n a l leged viola t ion of 
Art ic le 3. 

T h e G o v e r n m e n t s u b m i t t e d tha t t he excessive l eng th of t i m e t a k e n to 
e x a m i n e t h e app l i can t ' s c o m p l a i n t could not ipsofacto lead to a finding t h a t 
t h e r e m e d y was ineffective; t h a t d u e cons ide ra t ion should be given in t he 
p r e s e n t case to t h e fact t h a t t he police officers in q u e s t i o n were hav ing to 
answer for t he i r ac ts before t he na t i ona l c r imina l cour t s ; a n d t h a t t he 
appl ica t ion b r o u g h t before t he C o u r t was t he re fo re p r e m a t u r e . 

72. T h e app l i can t rep l ied t h a t he h a d satisfied t h e obl iga t ion to 
e x h a u s t d o m e s t i c r e m e d i e s . H e observed tha t he had in formed the officer 
of the N a t i o n a l Police I n s p e c t o r a t e a t t he end of the i r in te rv iew on 
1 D e c e m b e r 1992 t h a t he was lodging a compla in t . H e a d d e d t h a t , owing 
to the fa i lure of t he publ ic p rosecu to r ' s office at t he Bobigny tribunal de 
grande instance to t ake any ac t ion , he had on 1 F e b r u a r y 1993 lodged a 
c r imina l c o m p l a i n t wi th t h e sen io r i nves t iga t ing j u d g e t o g e t h e r wi th a n 
appl ica t ion to j o in t he p roceed ings as a civil pa r ty . His c o m p l a i n t a n d 
appl ica t ion had been r eg i s t e r ed on 15 M a r c h 1993. T h e r e a f t e r , t he appl i
can t a l leged , he h a d h a d no r e m e d y wi th which to exped i t e t he p roceed
ings . H e r e fe r r ed to the Aksoy v. T u r k e y case ( j u d g m e n t of 18 D e c e m b e r 
1996, Reports 1996-VI) to suppor t his submiss ion t h a t " t h e r e is no obli
ga t ion to have r ecour se to r e m e d i e s which a re i n a d e q u a t e or ineffec
t ive" , m a i n t a i n i n g t h a t t h a t defini tely appl ied in t he i n s t an t case . 

73. T h e C o m m i s s i o n found t h a t M r Se lmoun i h a d satisfied t he 
r e q u i r e m e n t s of Art ic le 35 of t he Conven t i on . It cons ide red , hav ing r e g a r d 
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to t he se r iousness of t he app l i can t ' s a l l ega t ions and to t he l eng th of t ime 
which h a d e lapsed s ince t h e even t s took p lace , t h a t t h e a u t h o r i t i e s h a d not 
t a k e n all the posit ive m e a s u r e s r e q u i r e d in t he c i r c u m s t a n c e s of t he case 
to b r i n g the inves t iga t ion to a rapid conclusion. 

74. T h e C o u r t poin ts out t h a t the pu rpose of Ar t ic le 35 is to afford the 
C o n t r a c t i n g S t a t e s t he o p p o r t u n i t y of p r e v e n t i n g or p u t t i n g r ight the 
viola t ions a l leged aga ins t t h e m before those a l l ega t ions a r e s u b m i t t e d to 
t he C o n v e n t i o n in s t i t u t ions (see , for e x a m p l e , t he H e n t r i c h v. F rance 
j u d g m e n t of 22 S e p t e m b e r 1994, Ser ies A no. 296-A, p. 18, § 33 , a n d the 
R e m l i v. F r a n c e j u d g m e n t of 23 Apri l 1996, Reports 1996-11, p . 5 7 1 , § 33). 
C o n s e q u e n t l y , S t a t e s a r e d i spensed from a n s w e r i n g for t he i r ac ts before 
an i n t e r n a t i o n a l body before they have had an o p p o r t u n i t y to pu t m a t t e r s 
r igh t t h r o u g h t he i r own legal sy s t em. T h a t ru le is based on t h e a s s u m p 
t ion, ref lected in Ar t ic le 13 of t h e Conven t i on - wi th which it has close 
affinity - t h a t t h e r e is an effective r e m e d y avai lable in respec t of the 
a l leged b r e a c h in t he d o m e s t i c sys tem. In th is way, it is a n i m p o r t a n t 
aspect of the pr inc ip le t h a t t he m a c h i n e r y of p ro tec t ion e s t ab l i shed by the 
C o n v e n t i o n is subs id ia ry to t he na t iona l sys tems s a f e g u a r d i n g h u m a n 
r igh ts (see the H a n d y s i d e v. t he U n i t e d K i n g d o m j u d g m e n t of 7 D e c e m b e r 
1976, Ser ies A no . 24, p . 22, § 48 , and the Akdivar a n d O t h e r s j u d g m e n t 
c i ted above , p . 1210, § 65) . T h u s t h e c o m p l a i n t i n t e n d e d to be m a d e sub
sequen t ly to t he C o u r t mus t first have been m a d e - at least in subs t ance -
to t he a p p r o p r i a t e domes t i c body, a n d in compl iance wi th t he formal 
r e q u i r e m e n t s a n d t ime- l imi t s laid down in d o m e s t i c law (see t h e C a r d o t v. 
F r a n c e j u d g m e n t of 19 M a r c h 1991, Ser ies A no. 200, p . 18, § 34) . 

75. However , t he only r e m e d i e s which Ar t ic le 35 of t he Conven t ion 
r e q u i r e s to be e x h a u s t e d a r e those t h a t r e l a t e to t he b r e a c h e s a l leged and 
at t he s a m e t i m e a re avai lable and sufficient. T h e ex i s t ence of such 
r e m e d i e s m u s t be sufficiently c e r t a i n not only in t h eo ry bu t a lso in p rac 
t ice , fai l ing which they will lack t he r equ i s i t e accessibi l i ty and effective
ness ; it falls to t h e r e s p o n d e n t S t a t e to es tab l i sh t h a t t he se var ious condi
t ions a r e sat isf ied (see, a m o n g o t h e r a u t h o r i t i e s , t h e following j u d g m e n t s : 
Vern i l lo v. F r a n c e , 20 F e b r u a r y 1991, Ser ies A no. 198, pp . 11-12, § 27; 
Akdivar and O t h e r s c i ted above, p . 1210, § 66; a n d Da l i a v. F r ance , 
19 F e b r u a r y 1998, Reports 1998-1, pp . 87-88, § 38) . In add i t i on , accord ing to 
t he "gene ra l ly recognised pr inc ip les of i n t e r n a t i o n a l law", t h e r e m a y be 
special c i r c u m s t a n c e s which absolve t he app l i can t from the obl igat ion to 
e x h a u s t t he d o m e s t i c r e m e d i e s a t his disposal (see t he V a n Oosterwi jck 
v. Be lg ium j u d g m e n t of 6 N o v e m b e r 1980, Ser ies A no. 40, pp. 18-19, 
§§ 36-40) . 

76. Art ic le 35 provides for a d i s t r i bu t ion of t he b u r d e n of proof. It is 
i n c u m b e n t on t h e G o v e r n m e n t c l a iming n o n - e x h a u s t i o n to satisfy the 
C o u r t t h a t t h e r e m e d y was a n effective o n e avai lab le in t h e o r y a n d in 
prac t ice at t he r e l evan t t i m e , t h a t is to say, t h a t it was access ible , was one 
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which was capab le of provid ing r ed res s in respec t of t he app l i can t ' s com
p la in t s and offered r ea sonab le p rospec t s of success . However , once this 
b u r d e n of proof has been sat isf ied it falls to t he app l i can t to es tab l i sh tha t 
t h e r e m e d y advanced by t h e G o v e r n m e n t was in fact e x h a u s t e d or was for 
some r eason i n a d e q u a t e a n d ineffective in the p a r t i c u l a r c i r c u m s t a n c e s of 
t he case or t h a t t h e r e ex is ted special c i r c u m s t a n c e s absolving h im or he r 
from the r e q u i r e m e n t (see t h e Akdivar a n d O t h e r s j u d g m e n t c i ted above, 
p. 1211, § 68) . O n e such reason m a y be c o n s t i t u t e d by the na t i ona l a u t h 
o r i t i e s ' r e m a i n i n g tota l ly pass ive in t he face of se r ious a l l ega t ions of mis
conduc t or infliction of h a r m by S t a t e a g e n t s , for e x a m p l e w h e r e they have 
failed to u n d e r t a k e inves t iga t ions or offer a s s i s t ance . In such c i rcum
s t ances it c a n be sa id t h a t t he b u r d e n of proof shifts once aga in , so t h a t it 
b e c o m e s i n c u m b e n t on t he r e s p o n d e n t G o v e r n m e n t to show w h a t they 
have done in r e sponse to t he scale and se r iousness of t he m a t t e r s com
p la ined of ( ibid.) . 

77. T h e C o u r t would e m p h a s i s e t h a t t he app l ica t ion of th is ru le mus t 
m a k e d u e a l lowance for the con t ex t . Accordingly, it has recognised t h a t 
Ar t ic le 35 m u s t be appl ied wi th some d e g r e e of flexibility a n d wi thou t 
excessive fo rmal i sm (see t he C a r d o t j u d g m e n t c i ted above, p . 18, § 34) . It 
has f u r t h e r recognised t h a t t h e ru l e of e x h a u s t i o n of d o m e s t i c r e m e d i e s is 
n e i t h e r abso lu te nor capab le of be ing appl ied au toma t i ca l ly ; in reviewing 
w h e t h e r t he ru le has b e e n observed , it is essen t ia l to have r ega rd to the 
p a r t i c u l a r c i r c u m s t a n c e s of t he individual case (see t he V a n Oosterwi jck 
j u d g m e n t c i ted above, pp. 17-18, § 35) . T h i s m e a n s , a m o n g s t o t h e r th ings , 
t h a t t he C o u r t m u s t t a k e rea l i s t i c accoun t not only of t he ex i s t ence of 
formal r e m e d i e s in the legal sys t em of t he C o n t r a c t i n g P a r t y conce rned 
bu t also of t he g e n e r a l legal and polit ical con tex t in which they o p e r a t e as 
well as the pe r sona l c i r c u m s t a n c e s of t he app l i can t s (see t he Akdivar a n d 
O t h e r s j u d g m e n t c i ted above, p . 1211, § 69) . 

78. T h e C o u r t po in t s ou t t h a t as soon as t he app l ican t was r e l eased 
from police cus tody on 29 N o v e m b e r 1991, t he inves t iga t ing j u d g e dea l ing 
wi th t he p roceed ings aga ins t h im o r d e r e d an expe r t medica l r epo r t (see 
p a r a g r a p h 16 above) a n d t h a t a p r e l i m i n a r y inves t iga t ion was c a r r i e d ou t 
u n d e r the a u t h o r i t y of the publ ic p r o s e c u t o r (see, in pa r t i cu l a r , pa ra 
g r a p h 25 above) . However , t he C o u r t no tes t h a t in t he course of t h a t p re 
l iminary inves t iga t ion no s t a t e m e n t was t a k e n from the app l ican t unt i l 
m o r e t h a n a yea r af ter t he even t s in issue (see p a r a g r a p h 24 above) and 
t h a t the o p e n i n g of a jud ic i a l inves t iga t ion was not r e q u e s t e d unt i l af ter 
t h e app l i can t had lodged, on 1 F e b r u a r y 1993, a c r imina l compla in t 
t o g e t h e r wi th an appl ica t ion to join t he p roceed ings as a civil pa r t y (see 
p a r a g r a p h s 28-29 above) . 

T h e C o u r t no tes t h a t t h e c i r c u m s t a n c e s of t he case show t h a t t h e r e 
were a n u m b e r of o t h e r delays which should be cons ide red . A lmos t a yea r 
e lapsed b e t w e e n the medica l e x a m i n a t i o n on 7 D e c e m b e r 1991 (see pa ra -
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g r a p h 18 above) and the in te rv iewing of the app l i can t by t he Na t iona l 
Police I n s p e c t o r a t e (see p a r a g r a p h 24 above) ; t h e r e a f t e r , aga in nea r ly a 
yea r e lapsed b e t w e e n the o p e n i n g of a jud ic ia l inves t iga t ion (see pa ra 
g r a p h 29 above) and the ho ld ing of a n iden t i ty p a r a d e of the police officers 
(see p a r a g r a p h 38 above) ; a n d two yea r s a n d over e igh t m o n t h s e lapsed 
b e t w e e n the d a t e on which they were ident if ied and the d a t e on which they 
were placed u n d e r inves t iga t ion (see p a r a g r a p h 50 above) . T h e C o u r t 
observes , like t h e C o m m i s s i o n , t h a t five yea r s af ter t h e even t s no one had 
b e e n c h a r g e d , de sp i t e t h e fact t h a t t h e police officers accused by the 
app l i can t had been ident i f ied. Moreover , the police officers did not finally 
a p p e a r before t h e C r i m i n a l C o u r t (see p a r a g r a p h 58 above) un t i l a lmost 
five years af ter they had b e e n ident if ied and seven years af ter t h e per iod of 
police cus tody in ques t ion . 

79. I n t h e C o u r t ' s op in ion , t he issue is c o n s e q u e n t l y not so m u c h 
w h e t h e r t h e r e was an inquiry , since it a p p e a r s to have b e e n conclusively 
e s t ab l i shed tha t t h e r e was one , as w h e t h e r it was c o n d u c t e d di l igently, 
w h e t h e r t he a u t h o r i t i e s were d e t e r m i n e d to identify a n d p r o s e c u t e those 
respons ib le and , accordingly , w h e t h e r t he inqui ry was "effective". This 
issue is of pa r t i cu l a r i m p o r t a n c e if it is reca l led t h a t w h e r e a n individual 
has a n a r g u a b l e c la im t h a t t h e r e has been a viola t ion of Ar t ic le 3 (or of 
Art ic le 2) , t he no t ion of an effective r e m e d y en ta i l s , on t he p a r t of t he 
S t a t e , a t h o r o u g h a n d effective inves t iga t ion capab le of l ead ing to t he 
ident i f ica t ion a n d p u n i s h m e n t of those respons ib le (see , a m o n g o t h e r 
a u t h o r i t i e s , t he following j u d g m e n t s : Aksoy ci ted above, p. 2287, § 98; 
Assenov and O t h e r s v. Bu lga r i a , 28 O c t o b e r 1998, Reports 1998-VIII, 
p . 3290, § 102; and , mutatis mutandis, Soe r ing v. the U n i t e d K i n g d o m , 7 Ju ly 
1989, Ser ies A no. 161, pp. 34-35, § 88) . T h e C o u r t cons iders tha t 
M r Se lmoun i ' s a l l ega t ions , which - as was c lear from medica l cer t i f ica tes 
of which the a u t h o r i t i e s w e r e a w a r e - a m o u n t e d a t t h e very least to an 
a r g u a b l e c la im, w e r e pa r t i cu la r ly se r ious , in respec t of bo th t he a l leged 
facts a n d t h e s t a t u s of t h e p e r s o n s imp l i ca t ed . 

80. H a v i n g r e g a r d to t he foregoing, t he C o u r t cons iders , like t he 
C o m m i s s i o n , t h a t the a u t h o r i t i e s did not t ake t he posi t ive m e a s u r e s 
r e q u i r e d in t he c i r c u m s t a n c e s of t h e case t o e n s u r e t h a t t h e r e m e d y 
r e fe r r ed to by t he G o v e r n m e n t was effective. 

8 1 . Accordingly, given the lack of convinc ing e x p l a n a t i o n by the Gov
e r n m e n t as to t h e "ef fec t iveness" a n d " a d e q u a c y " of t h e r e m e d y they 
rel ied on, t h a t is, a c r i m i n a l compla in t t o g e t h e r wi th an app l ica t ion to join 
t he p roceed ings as a civil pa r ty , t he C o u r t cons iders t h a t t he r e m e d y 
avai lable to t he app l i can t was not , in t h e i n s t an t case , an o rd ina ry r e m e d y 
sufficient to afford h i m r ed re s s in respec t of t he viola t ions he al leged. 
Whi le e m p h a s i s i n g t h a t i ts decis ion is l imi ted to the c i r c u m s t a n c e s of this 
case a n d m u s t not be i n t e r p r e t e d as a g e n e r a l s t a t e m e n t to t h e effect t ha t 
a c r imina l compla in t t o g e t h e r wi th an app l ica t ion to j o i n t he p roceed ings 
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as a civil p a r t y is never a r e m e d y which m u s t be used in t he event of a n 
a l l ega t ion of i l l - t r e a t m e n t d u r i n g police cus tody, the C o u r t dec ides t h a t 
t he G o v e r n m e n t ' s object ion on g r o u n d s of fai lure to e x h a u s t d o m e s t i c 
r e m e d i e s canno t be uphe ld . 

B. Merits of the complaint 

/. The Court i assessment of the facts 

82. T h e app l ican t compla ined t h a t he had been subjec ted to var ious 
forms of i l l - t r e a t m e n t . T h e s e had inc luded be ing r e p e a t e d l y p u n c h e d , 
kicked, a n d hit wi th objects ; be ing forced to knee l clown in front of a young 
w o m a n to w h o m an officer had said "Look, you ' re go ing to h e a r somebody 
s ing"; hav ing a police officer show h im his pen is , saying " H e r e , suck th i s" , 
before u r i n a t i n g over h im; be ing t h r e a t e n e d wi th a b lowlamp a n d t h e n 
wi th a syr inge; e tc . T h e app l i can t also c o m p l a i n e d tha t he had been r aped 
wi th a smal l black t r u n c h e o n af ter be ing told "You Arabs enjoy be ing 
screwed" . H e s t r e s sed t h a t his a l l ega t ions had n e i t h e r var ied nor b e e n 
incons i s ten t d u r i n g the en t i r e p roceed ings and s u b m i t t e d t h a t t he e x p e r t 
med ica l r e p o r t s a n d the evidence h e a r d from the doc to r s w h o h a d e x a m 
ined h im es tab l i shed a causa l link wi th the events which had occur red 
while he had b e e n in police cus tody and gave credibi l i ty to his a l l ega t ions . 

83 . T h e C o m m i s s i o n cons ide red t h a t t he med ica l cer t i f ica tes a n d 
r epo r t s , d r a w n up in to ta l i n d e p e n d e n c e by medica l p r ac t i t i o n e r s , a t t e s t e d 
to t he la rge n u m b e r of blows infl icted on the appl ican t and the i r in tens i ty . 

84. In the i r m e m o r i a l t he N e t h e r l a n d s G o v e r n m e n t ag reed wi th t h e 
C o m m i s s i o n ' s analysis of t he facts. 

85 . In t he i r obse rva t ions in t he a l t e rna t i ve on the m e r i t s of t he com
pla in t , the F r e n c h G o v e r n m e n t po in ted out t ha t t h e r e had not yet b e e n a 
final ru l ing in respec t of the offences a l leged and tha t t he police officers in 
q u e s t i o n shou ld have t h e benef i t of t h e p r e s u m p t i o n of i nnocence , in 
acco rdance wi th Art ic le 6 § 2 of t he Conven t ion . 

86. T h e C o u r t refers to its e s t ab l i shed case- law accord ing to which, 
u n d e r t h e s c h e m e of t h e C o n v e n t i o n in force p r io r to 1 N o v e m b e r 1998, 
t he e s t a b l i s h m e n t a n d verif icat ion of t he facts was p r imar i l y a m a t t e r for 
t he C o m m i s s i o n ( fo rmer Ar t ic les 28 § 1 a n d 31) . Accordingly, it was only in 
excep t iona l c i r c u m s t a n c e s t h a t t he C o u r t u sed its powers in th is a r e a . T h e 
C o u r t is no t , however , b o u n d by the C o m m i s s i o n ' s f indings of fact a n d 
r e m a i n s free to m a k e its own app rec i a t i on in t he l ight of all the m a t e r i a l 
before it (see, inter alia, t he following j u d g m e n t s : C r u z V a r a s and O t h e r s 
v. Sweden , 20 M a r c h 1991, Ser ies A no. 2 0 1 , p . 29, § 74; M c C a n n a n d 
O t h e r s v. t he U n i t e d K i n g d o m , 27 S e p t e m b e r 1995, Ser ies A no . 324, p . 50 , 
§ 168; a n d Aksoy ci ted above, p . 2272, § 38) . 
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87. T h e C o u r t cons iders t h a t w h e r e an individual is t a k e n in to police 
cus tody in good h e a l t h bu t is found to be in jured a t t he t i m e of r e l ease , it is 
i n c u m b e n t on t he S t a t e to provide a p laus ib le e x p l a n a t i o n of how those 
injuries were caused , fai l ing which a c lear issue ar ises u n d e r Ar t ic le 3 of 
t he C o n v e n t i o n (see t he T o m a s i v. F rance j u d g m e n t of 27 Augus t 1992, 
Ser ies A no . 241-A, pp . 40 -41 , §§ 108-11, a n d the Rib i t sch v. A u s t r i a j u d g 
m e n t of 4 D e c e m b e r 1995, Series A no. 336, pp . 25-26, § 34) . It also points 
out t h a t in his c r imina l compla in t a n d app l ica t ion t o jo in t he p roceed ings as 
a civil pa r ty , M r Se lmoun i d i r ec ted his a l l ega t ions aga ins t t he police officers 
in ques t i on (see p a r a g r a p h 28 above) a n d t h a t t he issue of t he i r guil t is a 
m a t t e r for t he j u r i sd i c t i on of t he F r e n c h cour t s , in p a r t i c u l a r t he c r imina l 
cou r t s , a lone . W h a t e v e r t he o u t c o m e of t h e d o m e s t i c p roceed ings , the 
police off icers 'convict ion or acqu i t t a l does not absolve t h e r e s p o n d e n t S t a t e 
from its responsib i l i ty u n d e r t h e C o n v e n t i o n (see t he Rib i t sch j u d g m e n t 
c i ted above) . It is accordingly u n d e r a n obl iga t ion to provide a p laus ib le 
e x p l a n a t i o n of how M r Se lmoun i ' s injuries were caused . 

88. In t he i n s t an t case t he C o u r t cons iders t h a t it should accept , in 
t h e m a i n , t he facts as es tab l i shed by the C o m m i s s i o n , hav ing b e e n sat is
fied on the basis of t h e evidence which it has e x a m i n e d t h a t t he C o m 
miss ion could p roper ly r e a c h t h e conclusion t h a t t he app l i can t ' s a l lega
t ions were proved beyond r ea sonab l e doub t , it be ing reca l led t h a t such 
proof m a y follow from the co-exis tence of sufficiently s t rong , c lear and 
c o n c o r d a n t inferences (see t he I r e l a n d v. t he U n i t e d K i n g d o m j u d g m e n t 
of 18 J a n u a r y 1978, Ser ies A no. 25, pp . 64-65, § 161, a n d the Aydtn 
v. T u r k e y j u d g m e n t of 25 S e p t e m b e r 1997,Reports 1997-VI, p . 1889, § 73). 
T h e ex i s t ence of severa l med ica l cer t i f ica tes c o n t a i n i n g precise a n d con
co rdan t in fo rma t ion a n d the lack of any p laus ib le exp l ana t i on of how the 
injuries h a d been caused jus t i f ied t he C o m m i s s i o n ' s conclusion. T h e 
C o u r t ' s analysis differs, however , f rom t h e C o m m i s s i o n ' s op in ion for two 
r ea sons . 

Firstly, the C o u r t cons iders , un l ike t he C o m m i s s i o n , t h a t it is r equ i r ed 
to ru le on those of t he a l l ega t ions in M r Se lmoun i ' s s t a t e m e n t s t h a t a r e 
no t s u p p o r t e d by the med ica l r epo r t s . In t h a t connec t ion , it no te s t h a t in 
the i r defence obse rva t ions t he G o v e r n m e n t , while wish ing to c o n c e n t r a t e 
on t he issue of t he admiss ib i l i ty of t he app l i ca t ion , s u b m i t t e d a r g u m e n t s 
in the a l t e rna t i ve on t h e se r iousness of t h e facts a n d t h e ways in which 
they m i g h t be classified u n d e r Ar t ic le 3 of t he C o n v e n t i o n . In those 
obse rva t ions the G o v e r n m e n t d e b a t e d t he se r iousness of t he a l leged inju
r ies in t he l ight of D r G a r n i e r ' s second r e p o r t (see p a r a g r a p h 31 above) 
a n d t h e r epo r t p r o d u c e d by the eye special is t , Dr B ia rd (see p a r a g r a p h 46 
above) . T h u s , n o t w i t h s t a n d i n g the se a r g u m e n t s s u b m i t t e d in t he a l t e r 
na t ive , t h e G o v e r n m e n t did not at any t i m e con te s t t he o t h e r facts a l leged 
by M r Se lmoun i . T h e C o u r t po in t s ou t , as a subs id iary cons ide ra t ion , t h a t 
those facts were t a k e n as e s t ab l i shed b o t h by the C r i m i n a l C o u r t 
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- e x c e p t i n g the a l l ega t ions of r ape a n d loss of visual acu i ty (see p a r a 
g r a p h s 59-61 above) - and by the Versa i l l es C o u r t of Appea l , e x c e p t i n g t he 
sexual assau l t s (see p a r a g r a p h 65 above) . 

89. Accordingly, t he C o u r t is of t he opin ion t h a t , w i th r e g a r d to t h e 
compla in t s u b m i t t e d to it, t hose facts can be a s s u m e d to have b e e n 
es tab l i shed . 

90. T h e C o u r t cons iders , however , t h a t it has not b e e n proved t h a t 
M r S e l m o u n i was r a p e d , as t he a l l ega t ion was m a d e too la te for it to be 
proved or d isproved by medica l evidence (see p a r a g r a p h 54 above) . L ike
wise, a causa l link could not be e s t ab l i shed on the basis of the medica l 
r epor t b e t w e e n the app l i can t ' s a l leged loss of visual acui ty a n d the even t s 
which occur red d u r i n g police cus tody (see p a r a g r a p h 46 above) . 

2. The gravity of the treatment complained of 

9 1 . T h e app l ican t s u b m i t t e d t h a t t h e t h r e s h o l d of sever i ty r e q u i r e d for 
t h e appl ica t ion of Ar t ic le 3 had b e e n a t t a i n e d in t he p r e s e n t case . H e 
cons ide red t h a t t he motive for t he police officers ' ac t ions had b e e n to 
ob ta in a confession, as he had b e e n in fo rmed aga ins t a n d t h e police offi
cers h a d b e e n convinced t h a t he was gui l ty even t h o u g h the body sea rch 
a n d t h e sea rch of his hote l room a t t he t i m e of his a r r e s t h a d not yielded 
any ev idence . H e a s s e r t e d t h a t , aged 49, he had never b e e n convic ted or 
even a r r e s t e d and t h a t he s tood by his refusal to a d m i t any involvement in 
t he d r u g t raff icking be ing inves t iga ted by t h e police. H e c o n t e n d e d t h a t 
t he police officers had de l ibe ra t e ly i l l - t rea ted h i m , given t he i r c o n s t a n t 
q u e s t i o n i n g by day and , above all, by n igh t . 

T h e app l ican t s u b m i t t e d t h a t he had been subjec ted to bo th physical 
a n d m e n t a l i l l - t r e a t m e n t . In his view, it was well known t h a t such police 
p rac t i ces exis ted , a n d t h a t t hey r e q u i r e d p r e p a r a t i o n , t r a i n i n g a n d del ib
e r a t e i n t e n t and were des igned to ob t a in a confession or in fo rma t ion . H e 
a r g u e d t h a t , in the l ight of t he facts of t he case , t he severi ty and c rue l ty of 
t h e suffer ing infl icted on h im jus t i f ied classifying t h e ac ts as t o r t u r e 
wi th in t he m e a n i n g of Art ic le 3 of t he Conven t ion . 

92. T h e C o m m i s s i o n cons ide red t h a t the blows infl icted on the appl i 
can t h a d caused h i m ac tua l in jur ies a n d acu t e physical a n d m e n t a l suf
fer ing. In its opinion, t h a t t r e a t m e n t m u s t have b e e n inflicted on h im 
de l ibe ra t e ly and , moreove r , wi th t h e a im of o b t a i n i n g a confession or 
i n fo rma t ion . In the C o m m i s s i o n ' s view, such t r e a t m e n t , inflicted by one or 
m o r e S t a t e officials a n d to which med ica l cer t i f ica tes bore t e s t imony , was 
of such a ser ious a n d cruel n a t u r e t h a t it could only be descr ibed as tor
t u r e , w i thou t it be ing necessa ry to give an opin ion r e g a r d i n g the o t h e r of
fences, in p a r t i c u l a r of r a p e , a l leged by the app l i can t . 
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93. In t he i r m e m o r i a l t h e N e t h e r l a n d s G o v e r n m e n t a g r e e d wi th the 
C o m m i s s i o n ' s a s s e s s m e n t of t he facts in t h e l ight of the provisions of the 
C o n v e n t i o n , a n d wi th its conclusion. 

94. T h e F r e n c h G o v e r n m e n t po in ted to a con t r ad ic t ion b e t w e e n the 
f inding by the C o m m i s s i o n , which no t ed t he " s e r i ousnes s " of t he injuries 
found by D r G a m i e r in his r epo r t of 7 D e c e m b e r 1991, and the f inding by 
D r G a m i e r himself, who conc luded in a l a t e r r epo r t t h a t t h e injur ies had 
"no ser ious f ea tu r e s " . T h e G o v e r n m e n t also s u b m i t t e d t h a t t he eye 
special is t h a d conc luded t h a t t h e r e was no causa l l ink b e t w e e n the a l leged 
facts a n d the loss of visual acui ty. 

In any event , they c o n t e n d e d in t he l ight of bo th the C o u r t ' s case-law 
(see t he I r e l a n d v. t he U n i t e d K i n g d o m , T o m a s i and Aydin j u d g m e n t s 
c i ted above) a n d the c i r c u m s t a n c e s of t he case t h a t t h e i l l - t r ea tmen t 
a l legedly inflicted by the police officers d id not a m o u n t to " t o r t u r e " wi th in 
the m e a n i n g of Art ic le 3 of t he Conven t ion . 

95 . T h e C o u r t r e i t e r a t e s t h a t Ar t ic le 3 e n s h r i n e s one of t h e mos t fun
d a m e n t a l va lues of d e m o c r a t i c societ ies . Even in t h e mos t difficult cir
c u m s t a n c e s , such as t h e fight aga ins t t e r r o r i s m and o rgan i sed c r ime , the 
C o n v e n t i o n p roh ib i t s in abso lu te t e r m s t o r t u r e and i n h u m a n or d e g r a d i n g 
t r e a t m e n t or p u n i s h m e n t . Un l ike mos t of t he subs t an t ive c lauses of the 
C o n v e n t i o n and of Protocols Nos. 1 and 4, Ar t ic le 3 m a k e s no provision for 
excep t ions and no d e r o g a t i o n from it is pe rmis s ib l e u n d e r Ar t ic le 15 § 2 
even in t he event of a publ ic e m e r g e n c y t h r e a t e n i n g the life of t he na t ion 
(see the following j u d g m e n t s : I r e l a n d v. t h e U n i t e d K i n g d o m ci ted above, 
p. 65, § 163; Soer ing c i ted above, pp . 34-35, § 88; a n d C h a h a l v. t he U n i t e d 
K i n g d o m , 15 N o v e m b e r 1996, Reports 1996-V, p. 1855, § 79). 

96. In o r d e r to d e t e r m i n e w h e t h e r a p a r t i c u l a r form of i l l - t r ea tmen t 
should be qual i f ied as t o r t u r e , t h e C o u r t m u s t have r e g a r d to t he dis t inc
t ion, e m b o d i e d in Art ic le 3, b e t w e e n th i s no t ion a n d t h a t of i n h u m a n or 
d e g r a d i n g t r e a t m e n t . As t h e E u r o p e a n C o u r t has previously found, it 
a p p e a r s t h a t it was t h e i n t e n t i o n t h a t t he C o n v e n t i o n should , by m e a n s of 
this d i s t inc t ion , a t t a c h a special s t i g m a to d e l i b e r a t e i n h u m a n t r e a t m e n t 
caus ing very ser ious a n d c rue l suffer ing (see t he I r e l a n d v. t he U n i t e d 
K i n g d o m j u d g m e n t ci ted above, pp . 66-67, § 167). 

97. T h e U n i t e d N a t i o n s C o n v e n t i o n aga ins t T o r t u r e a n d O t h e r C r u e l , 
I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t , which c a m e in to force 
on 26 J u n e 1987, also m a k e s such a d i s t inc t ion , as can be seen from Ar t 
icles 1 and 16: 

A r t i c l e 1 

" 1 . F o r t h e p u r p o s e s of t h i s C o n v e n t i o n , t h e t e r m ' t o r t u r e ' m e a n s a n y a c t by w h i c h 

s e v e r e p a i n o r s u f f e r i n g , w h e t h e r p h y s i c a l o r m e n t a l , is i n t e n t i o n a l l y in f l i c t ed o n a p e r 

s o n for s u c h p u r p o s e s a s o b t a i n i n g f rom h i m o r a t h i r d p e r s o n i n f o r m a t i o n o r a con

fes s ion , p u n i s h i n g h i m for a n a c t h e o r a t h i r d p e r s o n h a s c o m m i t t e d o r is s u s p e c t e d of 
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h a v i n g c o m m i t t e d , o r i n t i m i d a t i n g or c o e r c i n g h i m o r a t h i r d p e r s o n , o r for a n y r e a s o n 
b a s e d on d i s c r i m i n a t i o n of a n y k i n d , w h e n s u c h p a i n o r s u f f e r i n g is in f l i c ted by o r a t t h e 
i n s t i g a t i o n of o r w i t h t h e c o n s e n t o r a c q u i e s c e n c e of a p u b l i c official o r o t h e r p e r s o n 
a c t i n g in a n official c a p a c i t y . . . " 

A r t i c l e 16 , p a r a g r a p h 1 

" 1 . E a c h S t a t e P a r t y sha l l u n d e r t a k e to p r e v e n t in a n y t e r r i t o r y u n d e r i ts j u r i s d i c t i o n 
o t h e r a c t s of c r u e l , i n h u m a n o r d e g r a d i n g t r e a t m e n t o r p u n i s h m e n t w h i c h d o no t 
a m o u n t t o t o r t u r e a s d e f i n e d in A r t i c l e 1, w h e n s u c h a c t s a r e c o m m i t t e d by o r a t t h e 
i n s t i g a t i o n of o r w i t h t h e c o n s e n t o r a c q u i e s c e n c e of a p u b l i c official o r o t h e r p e r s o n 
a c t i n g in a n official c a p a c i t y . In p a r t i c u l a r , t h e o b l i g a t i o n s c o n t a i n e d in A r t i c l e s 10, 11 , 
12 a n d 13 sha l l a p p l y w i t h t h e s u b s t i t u t i o n for r e f e r e n c e s t o t o r t u r e of r e f e r e n c e s t o 
o t h e r f o r m s of c r u e l , i n h u m a n o r d e g r a d i n g t r e a t m e n t o r p u n i s h m e n t . " 

98 . T h e C o u r t finds t h a t all t he injuries r ecorded in t he var ious med i 
cal cer t i f ica tes (see p a r a g r a p h s 11-15 a n d 17-20 above) a n d the app l i can t ' s 
s t a t e m e n t s r e g a r d i n g the i l l - t r e a tmen t to which he h a d been subjec ted 
whi le in police cus tody (see p a r a g r a p h s 18 a n d 24 above) es tab l i sh t h e 
ex i s tence of physical and - u n d o u b t e d l y ( n o t w i t h s t a n d i n g the r e g r e t t a b l e 
fai lure to o r d e r a psychological r epor t on M r Se lmoun i af ter t h e even t s 
c o m p l a i n e d of) - m e n t a l pa in or suffer ing. T h e course of t he even t s also 
shows t h a t the pa in or suffer ing was inflicted on the app l ican t i n t e n t i o n 
ally for t he pu rpose of, inter alia, m a k i n g h im confess to the offence which 
he was suspec ted of hav ing c o m m i t t e d . Last ly, t h e med ica l cer t i f ica tes 
a n n e x e d to t he case file show clear ly t h a t t he n u m e r o u s ac ts of violence 
were d i rec t ly inflicted by police officers in the p e r f o r m a n c e of t he i r du t i e s . 

99. T h e acts c o m p l a i n e d of were such as to a r o u s e in the app l ican t 
feelings of fear, a n g u i s h a n d infer ior i ty capab le of h u m i l i a t i n g a n d debas 
ing h im and possibly b r e a k i n g his physical and m o r a l r e s i s t ance . T h e 
C o u r t the re fo re finds e l e m e n t s which a r e sufficiently ser ious to r e n d e r 
such t r e a t m e n t i n h u m a n a n d d e g r a d i n g (see t he I r e l a n d v. t h e U n i t e d 
K i n g d o m j u d g m e n t c i ted above , pp . 66-67, § 167, and t h e T o m a s i j u d g 
m e n t c i ted above, p . 42, § 115). In any event , t he C o u r t r e i t e r a t e s t h a t , in 
respec t of a pe r son depr ived of his l iber ty , r ecour se to physical force which 
has no t b e e n m a d e s t r ic t ly necessa ry by his own conduc t d i m i n i s h e s 
h u m a n digni ty and is in pr inciple an i n f r i n g e m e n t of t h e r ight set forth in 
Art ic le 3 (see t he R i b i t s c h j u d g m e n t c i ted above, p . 26, § 38 , a n d the T e k i n 
v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998-IV, pp . 1517-18, § 53) . 

100. In o t h e r words , it r e m a i n s to be e s t ab l i shed in t he i n s t an t case 
w h e t h e r t he "pa in or suffer ing" inflicted on M r Se lmoun i can be def ined as 
" s e v e r e " wi th in t h e m e a n i n g of Ar t ic le 1 of t he U n i t e d N a t i o n s Conven 
t ion. T h e C o u r t cons iders t h a t this "sever i ty" is, like t h e " m i n i m u m 
sever i ty" r e q u i r e d for t h e app l ica t ion of Art ic le 3 , in t he n a t u r e of th ings , 
re la t ive ; it d e p e n d s on all the c i r c u m s t a n c e s of t h e case , such as t he d u r a 
t ion of t he t r e a t m e n t , i ts physical or m e n t a l effects and , in some cases , the 
sex, age a n d s t a t e of hea l t h of t h e v ic t im, e tc . 
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101. T h e C o u r t has previously e x a m i n e d cases in which it conc luded 
t h a t t h e r e had b e e n t r e a t m e n t wh ich could only be desc r ibed as t o r t u r e 
(see t he Aksoy j u d g m e n t c i ted above, p . 2279, § 64, a n d the Aydin j u d g 
m e n t c i ted above, pp . 1891-92, §§ 83-84 and 86) . However , hav ing r ega rd 
to t he fact t h a t t he C o n v e n t i o n is a "living i n s t r u m e n t which mus t be 
i n t e r p r e t e d in t he l ight of p r e s e n t - d a y cond i t ions" (see, a m o n g o t h e r 
a u t h o r i t i e s , t he following j u d g m e n t s : T y r e r v. t he U n i t e d K i n g d o m , 
25 Apr i l 1978, Ser ies A no. 26, pp . 15-16, § 3 1 ; Soer ing c i ted above, p . 40, 
§ 102; a n d Loizidou v. T u r k e y , 23 M a r c h 1995, Ser ies A no. 310, pp . 26-27, 
§ 7 1 ) , t he C o u r t cons iders t h a t c e r t a i n acts which were classified in the 
past as " i n h u m a n and d e g r a d i n g t r e a t m e n t " as opposed to " t o r t u r e " could 
be classified dif ferent ly in fu tu re . It t ake s t he view t h a t t he increas ingly 
high s t a n d a r d be ing r e q u i r e d in t he a r e a of t he p ro t ec t i on of h u m a n r igh t s 
a n d f u n d a m e n t a l l iber t ies co r re spond ing ly a n d inevi tably r e q u i r e s g r e a t e r 
f i rmness in assess ing b r e a c h e s of t he f u n d a m e n t a l va lues of d e m o c r a t i c 
societ ies . 

102. T h e C o u r t is sat isf ied t h a t a l a rge n u m b e r of blows w e r e inflicted 
on M r Se lmoun i . W h a t e v e r a pe r son ' s s t a t e of h e a l t h , it c a n be p r e s u m e d 
t h a t such in tens i ty of blows will cause s u b s t a n t i a l pa in . Moreove r , a blow 
does not a u t o m a t i c a l l y leave a visible m a r k on the body. However , it c a n be 
seen from D r G a r n i e r ' s med ica l r e p o r t of 7 D e c e m b e r 1991 (see pa ra 
g r a p h s 18-20 above) t h a t t he m a r k s of the violence M r Se lmoun i had 
e n d u r e d covered a lmos t all of his body. 

103. T h e C o u r t also no tes t h a t t he app l ican t was d r a g g e d a long by his 
hair ; t h a t he was m a d e to run a long a cor r idor wi th police officers pos
i t ioned on e i t h e r side to t r i p h im up ; t h a t he was m a d e to knee l down in 
front of a young w o m a n to w h o m s o m e o n e said "Look, you ' re going to h e a r 
somebody s ing"; t h a t one police officer t h e n showed h im his pen i s , saying 
" H e r e , suck th i s" , before u r i n a t i n g over h im; a n d t h a t he was t h r e a t e n e d 
wi th a b l o w l a m p a n d t h e n a syr inge (see p a r a g r a p h 24 above) . Besides the 
violent n a t u r e of t h e above ac ts , t h e C o u r t is b o u n d to observe t h a t they 
would be he inous a n d h u m i l i a t i n g for anyone , i r respec t ive of t he i r con
di t ion . 

104. T h e C o u r t no tes , last ly, t h a t t he above events w e r e not conf ined to 
any one per iod of police cus tody d u r i n g which - w i thou t th is in any way 
justifying t h e m — h e i g h t e n e d t ens ion a n d e m o t i o n s migh t have led to such 
excesses . It has b e e n clear ly e s t ab l i shed t h a t M r S e l m o u n i e n d u r e d re
p e a t e d and sus t a ined assau l t s over a n u m b e r of days of q u e s t i o n i n g (see 
p a r a g r a p h s 11-14 above) . 

105. U n d e r t he se c i r c u m s t a n c e s , t he C o u r t is satisfied t h a t t he physi
cal a n d m e n t a l violence, cons ide red as a whole , c o m m i t t e d aga ins t the 
app l i can t ' s pe r son caused " seve re" pa in a n d suffering a n d was pa r t i cu la r ly 
ser ious and cruel . Such conduc t m u s t be r e g a r d e d as acts of t o r t u r e for the 
pu rposes of Art ic le 3 of t he C o n v e n t i o n . 
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3. Conclusion 

106. T h e r e has t he re fo re been a violat ion of Ar t ic le 3. 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

107. T h e app l ican t a l leged tha t t he p roceed ings in respec t of his com
pla in t aga ins t t he police officers w e r e not conduc t ed wi th in a r ea sonab le 
t i m e as r e q u i r e d by Ar t ic le 6 § 1 of t h e Conven t ion , t h e re levan t p a r t of 
which is worded : 

" 1 . I n t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to 
a ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a] ... t r i b u n a l . . . " 

A. Period to be taken into consideration 

108. T h e app l ican t s u b m i t t e d t h a t the per iod to be t a k e n in to 
cons ide ra t ion had b e g u n on 29 N o v e m b e r 1991, the d a t e on which he was 
b r o u g h t before the inves t iga t ing j u d g e following his per iod in police cus
tody, or, at the very l a t e s t , on 11 D e c e m b e r 1991, t he d a t e of the Bobigny 
inves t iga t ing j u d g e ' s o rde r t r a n s m i t t i n g t he expe r t med ica l r epor t to t he 
publ ic p rosecu to r ' s office. T h e appl ican t s u b m i t t e d t h a t since the invest i 
g a t i n g j u d g e had t a k e n the ini t ia t ive of a p p o i n t i n g an expe r t , he could 
l eg i t ima te ly a s s u m e t h a t t he case would be dea l t w i th by the jud ic ia l 
a u t h o r i t i e s . Such an ob l iga t ion was express ly laid down, moreove r , by 
Art ic le 12 of t he U n i t e d N a t i o n s C o n v e n t i o n aga ins t T o r t u r e , u n d e r which 
the r e l evan t a u t h o r i t i e s w e r e r e q u i r e d to conduc t a p r o m p t inves t iga t ion 
w h e r e v e r t h e r e was r e a s o n a b l e g r o u n d to believe t h a t a n act of t o r t u r e h a d 
b e e n c o m m i t t e d . T h e app l i can t c o n t e n d e d fu r the r t h a t his c o m p l a i n t of 
1 D e c e m b e r 1992 had b e e n explicit a n d unequ ivoca l . H e the re fo re sub
m i t t e d t h a t t he d a t e of r e g i s t r a t i o n of his c o m p l a i n t a n d app l ica t ion to 
j o in the p roceed ings as a civil p a r t y could not be cons ide red to be the d a t e 
on which the p roceed ings had c o m m e n c e d . 

109. T h e G o v e r n m e n t , for t he i r p a r t , ind ica ted t h a t t he p roceed ings 
h a d b e g u n on 15 M a r c h 1993, t he d a t e on which the c r i m i n a l compla in t 
a n d appl ica t ion to j o in the p roceed ings as a civil p a r t y had ac tua l ly b e e n 
lodged wi th t he i n v e s t i g a t i n g j u d g e . 

110. T h e C o m m i s s i o n cons ide red t h a t t he p roceed ings h a d not b e g u n 
unt i l 15 M a r c h 1993, t he d a t e on which the app l i can t ' s compla in t was 
r eg i s t e r ed . 

111. T h e C o u r t cons iders tha t the per iod to be t a k e n in to cons ide ra t ion 
in e x a m i n i n g the l eng th of t he p roceed ings wi th r e g a r d to t he " r ea sonab le 
t i m e " r e q u i r e m e n t laid down in Art ic le 6 § 1 b e g a n w h e n the app l ican t 
express ly lodged a c o m p l a i n t whi le be ing in te rv iewed by an officer of t he 
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Na t iona l Police I n s p e c t o r a t e , t h a t is, on 1 D e c e m b e r 1992 (see pa ra 
g r a p h 24 above) . T h e C o u r t no tes t h a t th is s imple form of c r imina l com
p la in t is a r e m e d y afforded by F r e n c h law a n d t h a t t he publ ic p rosecu to r 
was in fo rmed of t he app l i can t ' s c o m p l a i n t as ear ly as 2 D e c e m b e r 1992, 
w h e n the record of t h e in te rv iew by the officer was t r a n s f e r r e d to h im (see 
p a r a g r a p h 25 above) . H a v i n g r e g a r d to t he n a t u r e a n d e x t r e m e ser ious
ness of t he a l leged ac ts , the C o u r t does not cons ider t h a t it should t ake as 
t he s t a r t i ng -po in t 1 F e b r u a r y 1993, the d a t e on which t h e app l i can t lodged 
a c r imina l compla in t a n d an appl ica t ion to jo in t he p roceed ings as a civil 
p a r t y (see p a r a g r a p h 28 above a n d the T o m a s i j u d g m e n t c i ted above, 
pp . 20 a n d 43 , §§ 46 and 124 respect ively) or, a fortiori, the d a t e on which 
t h a t c o m p l a i n t a n d app l i ca t ion were r eg i s t e red . 

B. Reasonableness of the length of the proceedings 

112. T h e r e a s o n a b l e n e s s of t he l e n g t h of p roceed ings is to be assessed 
in the l ight of t he p a r t i c u l a r c i r c u m s t a n c e s of t h e case , r e g a r d be ing h a d to 
t he c r i t e r i a laid down in t h e C o u r t ' s case-law, in p a r t i c u l a r t he complex i ty 
of t he case a n d the conduc t of the app l ican t and of t he re levan t au tho r i t i e s 
(see, a m o n g m a n y o t h e r a u t h o r i t i e s , t he Vern i l lo j u d g m e n t c i ted above, 
pp . 12-13, § 30, a n d the Acquaviva v. F r a n c e j u d g m e n t of 21 N o v e m b e r 
1995, Ser ies A no. 333-A, pp . 15-16, § 53) . 

1. Arguments before the Court 

113. T h e app l i can t s u b m i t t e d tha t t he l eng th itself could not be 
exp la ined e i t he r by t he complex i ty of t he case or by his conduc t . As 
r e g a r d s t he conduc t of the jud ic ia l a u t h o r i t i e s , t he app l i can t d i s t ingu i shed 
be tween two different pe r iods . F r o m 29 N o v e m b e r 1991 to 27 Apri l 1994 
the a u t h o r i t i e s ' conduc t would have b e e n re la t ively d i l igent if t hey had 
no t w a i t e d too long before hav ing h i m in te rv iewed by an officer of the 
Na t iona l Police I n s p e c t o r a t e and r e q u e s t i n g t h a t t he case be t r a n s f e r r e d 
to a n o t h e r cour t . T h e second per iod had las ted from 27 Apri l 1994 to the 
p r e s e n t . D u r i n g t h a t pe r iod the jud ic ia l a u t h o r i t i e s had failed to show any 
di l igence in t he conduc t of t h e p roceed ings , n o t w i t h s t a n d i n g the ser ious
ness of t he facts a l leged. 

114. T h e G o v e r n m e n t acknowledged t h a t t he case was not in itself 
pa r t i cu l a r ly complex from a legal point of view, bu t s u b m i t t e d t h a t the 
very ser ious n a t u r e of t he facts a n d the s t a t u s of t h e p e r s o n s c h a r g e d had 
jus t i f ied h a n d l i n g t he p roceed ings in a special way, wh ich h a d c o n t r i b u t e d 
to p ro long ing t h e m . In t he p r e s e n t case it h a d b e e n d e e m e d necessa ry to 
o r d e r t h a t t h e case be t r a n s f e r r e d to a different cour t out of a conce rn for 
t he " p r o p e r a d m i n i s t r a t i o n of j u s t i c e " (see t h e B o d d a e r t v. Be lg ium j u d g -
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meri t of 12 O c t o b e r 1992, Ser ies A no. 235-D) . As to t he conduc t of t he 
app l i can t himself, t he G o v e r n m e n t a g r e e d wi th t h e C o m m i s s i o n t h a t he 
had not c o n t r i b u t e d to p ro long ing the l e n g t h of t he p roceed ings . 

W i t h r e g a r d to t he conduc t of t h e jud ic ia l a u t h o r i t i e s , t h e G o v e r n m e n t 
s u b m i t t e d t h a t t he inves t iga t ion h a d b e e n c o n d u c t e d w i thou t i n t e r r u p t i o n 
un t i l 1 M a r c h 1994, t h e d a t e on which the Bobigny inves t iga t ing j u d g e h a d 
sent t he file to t he publ ic p rosecu to r ' s office. D u r i n g the p h a s e w h e n the 
case was p e n d i n g in a di f ferent cour t t h e a u t h o r i t i e s had also ac ted dili
gent ly . After 2 2 J u n e 1994, the d a t e on which an i n v e s t i g a t i n g j u d g e at t he 
Versa i l l es tribunal de grande instance was app o i n t ed , t h e G o v e r n m e n t 
a d m i t t e d t h a t t h e r e h a d b e e n delays in t he conduc t of t he case , bu t sub
m i t t e d t h a t they w e r e not a t t r i b u t a b l e to t he i n v e s t i g a t i n g j u d g e a lone . 

T h e G o v e r n m e n t did not d i spu t e t h a t t he overal l l e n g t h of t h e p ro 
ceedings had b e e n excessive, w h e r e a s the ser iousness of t h e a l l ega t ions 
h a d u n d o u b t e d l y called for special d i l igence t h r o u g h o u t t h e inves t iga t ion . 

115. T h e C o m m i s s i o n cons ide red t h a t t he case was not pa r t i cu l a r ly 
complex , n o t w i t h s t a n d i n g the e x t r e m e l y ser ious n a t u r e of t he facts and 
the s t a t u s of t he pe r sons u l t i m a t e l y cha rged , n a m e l y police officers 
accused of acts c o m m i t t e d in t he p e r f o r m a n c e of t he i r du t i e s . As r e g a r d s 
t h e app l i can t ' s conduc t , t h e r e was n o t h i n g to sugges t t h a t he h a d con
t r i b u t e d to p ro long ing t h e p roceed ings . As r e g a r d s t he jud ic ia l a u t h o r i t i e s ' 
conduc t , t he C o m m i s s i o n also cons ide red t h a t t h e case h a d b e e n h a n d l e d 
di f ferent ly acco rd ing to t he per iod u n d e r cons ide ra t ion . O n t h e one h a n d , 
it h a d b e e n c o n d u c t e d wi th due d i l igence un t i l 22 J u n e 1994, t he d a t e on 
which a n i n v e s t i g a t i n g j u d g e at the Versa i l l e s tribunal de grande instance was 
a p p o i n t e d . O n the o t h e r h a n d , t h e r e h a d b e e n a second per iod , coinciding 
wi th t he Versa i l les inves t iga t ing j u d g e ' s h a n d l i n g of t he inves t iga t ion , in 
which the a u t h o r i t i e s had failed to t ake all posit ive m e a s u r e s a n d employ 
t h e necessa ry d i l igence , r e g a r d be ing h a d to t h e se r iousness of the a l lega
t ions a n d the l e n g t h of t i m e which had e lapsed since t he even t s in issue. 

2. The Court's assessment 

(a) C o m p l e x i t y o f t h e c a s e a n d c o n d u c t o f t h e a p p l i c a n t 

116. T h e C o u r t a g r e e s wi th t he app l i can t on th is poin t . T h u s , n e i t h e r 
t h e complex i ty of t he case no r t he a p p l i c a n t ' s conduc t jus t i f ies the l eng th 
of t h e p roceed ings . 

(b) C o n d u c t o f t h e j u d i c i a l a u t h o r i t i e s 

117. T h e C o u r t no tes t h a t t he p roceed ings , which a r e still p e n d i n g 
since an a p p e a l on poin ts of law m a y be b r o u g h t , have a l r eady las ted m o r e 
t h a n six yea r s a n d seven m o n t h s . As it has a l r eady n o t ed in r e spec t of t he 
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p r e c e d i n g c o m p l a i n t , t he C o u r t r e i t e r a t e s t h a t w h e r e an individual has a n 
a r g u a b l e c la im t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 3, t he no t ion of an 
effective r e m e d y en ta i l s , on t he pa r t of t he S t a t e , a t h o r o u g h and effective 
inves t iga t ion capab le of l ead ing to t he ident i f icat ion a n d p u n i s h m e n t of 
those respons ib le (see p a r a g r a p h 79 above) . 

I r respec t ive of t he G o v e r n m e n t ' s a c k n o w l e d g m e n t t h a t , r ega rd be ing 
had to the se r iousness of the a l leged facts, t he overal l l eng th of t he pro
ceed ings was excessive (see p a r a g r a p h 114 above) , t he C o u r t cons iders 
t h a t its conclusions wi th r e g a r d to the admiss ib i l i ty of t he compla in t based 
on Art ic le 3, in p a r t i c u l a r the f inding t h a t a n u m b e r of delays were a t t r i 
bu tab le to the judicial a u t h o r i t i e s (see p a r a g r a p h 78 above) , resul t in a 
finding tha t th is c o m p l a i n t is wel l - founded. 

(c ) C o n c l u s i o n 

118. H a v i n g r e g a r d to all t h e ev idence , t he C o u r t cons iders t h a t t h e 
" r e a s o n a b l e t i m e " p re sc r ibed by Ar t ic le 6 § 1 was exceeded . 

Accordingly, t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of the Conven
t ion on account of t he l eng th of t h e p roceed ings . 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

1 19. Art ic le 41 of the C o n v e n t i o n provides : 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 
t h e r e t o , a n d if t h e i n t e r n a l l a w of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 
p a r t i a l r e p a r a t i o n to b e m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o t h e 
i n j u r e d p a r t y . " 

A . Damage 

120. T h e app l i can t c l a imed 750,000 F r e n c h francs (FRF) for pe rsona l 
injury. T h a t a m o u n t c o m p r i s e d g e n e r a l c o m p e n s a t i o n for t he in jur ies oc
cas ioned by the violence he had e n d u r e d d u r i n g police cus tody and special 
c o m p e n s a t i o n for t h e effects on his visual acui ty, t he condi t ion of his eye 
no t yet hav ing s tabi l i sed . H e c la imed F R F 1,500,000 for non-pecun ia ry 
d a m a g e r e su l t i ng from his t r e a t m e n t in police cus tody, t h e l eng th of 
t h e p roceed ings and the impossibi l i ty of o b t a i n i n g a t r ans f e r to the 
N e t h e r l a n d s to serve his s e n t e n c e t h e r e . 

121. T h e F r e n c h G o v e r n m e n t s u b m i t t e d , hav ing r e g a r d b o t h to the 
lack of any d i s t inc t ion b e t w e e n the d a m a g e s u s t a i n e d as a resu l t of viol
a t ions of Ar t ic le 3 a n d Ar t ic le 6 a n d to t he fact t h a t p roceed ings were in 
p rogress before t he d o m e s t i c cour t s , t h a t t h e ques t i on of t he appl ica t ion of 
Art ic le 41 was not r e a d y for decis ion. 

122. T h e D e l e g a t e of t he C o m m i s s i o n m a d e no obse rva t ions . 
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123. T h e C o u r t first r e i t e r a t e s its finding tha t the app l i can t has nei 
t h e r proved t h a t he was r a p e d no r e s t ab l i shed a causa l link b e t w e e n t h e 
violence suffered and the loss of visual acui ty re l ied on (see p a r a g r a p h 90 
above) . N e v e r t h e l e s s , it finds, hav ing r e g a r d , inter alia, to t he five days ' 
I T T P (see p a r a g r a p h 31 above) and , in p a r t , to his pain and suffer ing, t h a t 
t h e app l ican t s u s t a i n e d pe r sona l injury in addi t ion to non-pecun ia ry 
d a m a g e . Accordingly, hav ing r ega rd to t he e x t r e m e se r iousness of t he 
viola t ions of t h e C o n v e n t i o n of which M r S e l m o u n i was a vict im, t he C o u r t 
cons iders t h a t he suffered pe rsona l injury a n d non-pecun ia ry d a m a g e for 
which the findings of violat ions in this j u d g m e n t do not afford sufficient 
sa t is fact ion. It cons ide r s , having r ega rd to its p rev ious conclus ions , t h a t 
t he ques t i on of the appl ica t ion of Art ic le 41 is r eady for decis ion and , 
m a k i n g its a s s e s s m e n t on an equ i t ab l e basis as r e q u i r e d by t h a t Ar t ic le , it 
a w a r d s h im F R F 500,000. 

B. Request for transfer to the Netherlands 

124. T h e app l i can t r e q u e s t e d a t r ans f e r to t he N e t h e r l a n d s to serve t he 
r e m a i n d e r of his s e n t e n c e t h e r e . 

125. T h e N e t h e r l a n d s G o v e r n m e n t , hav ing r e g a r d to t h e c i r cum
s tances of t he case , s u p p o r t e d t he app l i can t ' s r e q u e s t , observ ing t h a t t h e 
two S t a t e s conce rned a r e p a r t i e s to t he C o n v e n t i o n on the T r a n s f e r of 
S e n t e n c e d P e r s o n s of 21 M a r c h 1993. 

126. T h e C o u r t r e i t e r a t e s t h a t Art ic le 41 does not give it j u r i sd i c t ion to 
m a k e such a n o rde r a g a i n s t a C o n t r a c t i n g S t a t e (see , for e x a m p l e , mutatis 
mutandis, t he Sai'di v. F r a n c e j u d g m e n t of 20 S e p t e m b e r 1993, Ser ies A 
no. 261-C, p . 57, § 47, and the Reml i j u d g m e n t c i ted above, p . 575, § 54) . 

C. Costs and expenses 

127. T h e app l ican t c l a imed , on t he basis of his rece ip ts , F R F 203,814 in 
respec t of his costs and expenses of r e p r e s e n t a t i o n . H e b roke t he s u m 
down as follows: F R F 90,450 for the p roceed ings in the Versa i l les cour t s 
and F R F 113,364 for t he p roceed ings before t he Conven t i on ins t i t u t ions , 
less t he s u m s a w a r d e d in legal aid by the C o m m i s s i o n and the C o u r t . 

128. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e ques t i on of t he app l i ca t ion of 
Art ic le 41 was not r eady for decis ion. 

129. T h e D e l e g a t e of the C o m m i s s i o n m a d e no obse rva t ions . 
130. T h e C o u r t cons iders r ea sonab le the app l i can t ' s c la im for costs a n d 

expenses i ncu r r ed before the C o m m i s s i o n and the C o u r t , n a m e l y 
F R F 113,364. It awards h im t h a t a m o u n t in full, less t he a m o u n t s received 
in legal aid from the Counc i l of Eu rope which have not a l r eady been t a k e n 
into account in the c la im. 
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D. Default interest 

131. Accord ing to t he i n fo rma t ion avai lable to t he C o u r t , t h e s t a t u t o r y 

r a t e of i n t e re s t appl icable in F r a n c e at t he d a t e of adop t ion of t he p re sen t 

j u d g m e n t is 3.47% pe r a n n u m . 

E. Request for a declaration that the sums in question should be 
exempt from attachment 

132. T h e app l i can t po in ted out t h a t he had b e e n o r d e r e d to pay, jo in t ly 
a n d several ly wi th t he o t h e r pe r sons convicted in t he p roceed ings aga ins t 
t h e m , a c u s t o m s fine of twelve mil l ion F r e n c h francs. Accordingly, the 
appl ican t asked the C o u r t to specify in its j u d g m e n t t h a t t he sums 
a w a r d e d u n d e r Art ic le 41 should be e x e m p t from a t t a c h m e n t . 

133. T h e C o u r t cons iders t h a t t he c o m p e n s a t i o n fixed p u r s u a n t to 
Art ic le 41 and due by v i r tue of a j u d g m e n t of t he C o u r t should be e x e m p t 
from a t t a c h m e n t . It would be incongruous to award the app l i can t a n 
a m o u n t in c o m p e n s a t i o n for, inter alia, i l l - t r e a t m e n t c o n s t i t u t i n g a viol
a t ion of Ar t ic le 3 of t he C o n v e n t i o n a n d costs and expenses i ncu r r ed in 
s ecu r ing t h a t f inding if the S t a t e i tself we re t h e n to be bo th t he d e b t o r and 
c red i to r in respec t of t h a t a m o u n t . A l t h o u g h the s u m s at s t ake were dif
ferent in kind, t he C o u r t cons iders t h a t t he pu rpose of c o m p e n s a t i o n for 
non -pecun ia ry d a m a g e would inevi tably be f ru s t r a t ed and t h e Ar t ic le 41 
sys tem p e r v e r t e d if such a s i t ua t ion were to be d e e m e d sat isfactory. 
However , t h e C o u r t does not have j u r i sd i c t i on to accede to such a r eques t 
(see, a m o n g o t h e r a u t h o r i t i e s , t he Phil is v. G r e e c e j u d g m e n t of 27 Augus t 
1991, Ser ies A no. 209, p . 27, § 79, a n d the A l l ene t de R i b e m o n t v. F rance 

j u d g m e n t of 7 A u g u s t 1996, Reports 1996-111, p . 910, §§ 18-19). It mus t 
the re fo re leave th is point to t he d i sc re t ion of t he F r e n c h a u t h o r i t i e s . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses the G o v e r n m e n t ' s p r e l i m i n a r y object ion t h a t domes t i c r e m 
edies had not b e e n e x h a u s t e d ; 

2. Holds t h a t t h e r e has b e e n a viola t ion of Ar t ic le 3 of the Conven t ion ; 

3. Holds t h a t t h e r e has b e e n a viola t ion of Ar t ic le 6 § 1 of t he Conven t i on 
on accoun t of the l eng th of t h e p roceed ings ; 

4. Holds t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in 
t h r e e m o n t h s , 500,000 (five h u n d r e d t h o u s a n d ) F r e n c h francs for per 
sonal injury a n d non-pecun ia ry d a m a g e a n d 113,364 (one h u n d r e d and 
t h i r t e e n t h o u s a n d t h r e e h u n d r e d a n d sixty-four) F r e n c h francs for 
costs a n d expenses , on which s u m s s imple in t e re s t a t an a n n u a l r a t e of 
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3.47% shall be payable from the expiry of t he a b o v e - m e n t i o n e d t h r e e 
m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses t he r e m a i n d e r of t he app l i can t ' s c la im for j u s t sa t is fact ion. 

D o n e in Engl i sh a n d in F r e n c h , and de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 28 J u l y 1999. 

Luz ius WILDHABER 
P re s iden t 

M a u d DE B O E R - B U Q U I C C H I O 
D e p u t y R e g i s t r a r 
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A. Complaints declared admissible 

53. T h e C o m m i s s i o n has dec l a r ed admiss ib le the app l i can t ' s com
p la in t s of i l l - t r e a t m e n t inflicted on h im while he was in police cus tody 
from 25 to 29 N o v e m b e r 1991 and of t he l eng th of t he p roceed ings follow
ing the lodging of his compla in t a n d ac t ion for d a m a g e s . 

B. Points at issue 

54. W h e t h e r t he app l ican t was sub jec ted to t r e a t m e n t c o n t r a r y to 
Art ic le 3 of t he Conven t i on d u r i n g the per iod in which he was in police 
custody, n a m e l y from 25 to 29 N o v e m b e r 1991; and 

55. W h e t h e r t he app l i can t ' s case , which conce rned his compla in t a n d 
ac t ion for d a m a g e s , was h e a r d wi th in a " r e a s o n a b l e t i m e " wi th in t he 
m e a n i n g of Art ic le 6 § 1 of the Conven t i on . 

C. As regards Article 3 of the Convention 

56. Art ic le 3 of the Conven t i on provides : 

"No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment." 

57. T h e app l ican t s u b m i t s t h a t the doc to r s ' cer t i f ica tes , a n d the expe r t 
r epo r t o r d e r e d by the inves t iga t ing j u d g e , a r e conclusive ev idence . H e 
s u b m i t s , addi t ional ly , t ha t the t r u t h of his a l l ega t ions is b o r n e out by t he 
inves t iga t ion u n d e r t a k e n by the Na t iona l Police I n s p e c t o r a t e ; t he o p e n i n g 
of a n inves t iga t ion f u r t h e r t o a decis ion of t h e publ ic p r o s e c u t o r in 1992; 
t h e decis ion to refer t he case to a different cour t ( m a d e necessa ry by the 
fact t h a t t he police officers conce rned were soon to be placed t inder 
inves t iga t ion) ; a n d the fact t h a t n e i t h e r of t he inves t iga t ing j u d g e s who 
dea l t wi th t he case d i scon t inued the p roceed ings . 

58 . T h e r e s p o n d e n t G o v e r n m e n t have dec l a r ed t h a t t hey acknowledge 
t h e se r iousness of t he app l i can t ' s a l l ega t ions , bu t have not s u b m i t t e d any 
obse rva t ions on the m e r i t s . 

59. A l t h o u g h the G o v e r n m e n t do not con te s t t h a t the app l ican t sus
t a ined the injur ies found on h i m , t he C o m m i s s i o n m u s t first d e t e r m i n e 
w h e t h e r t h e r e is a causa l link b e t w e e n the t r e a t m e n t which the appl ican t 
a l legedly suffered while he was in police cus tody and the said injur ies 
no ted af ter t h a t per iod by the inves t iga t ing judge a n d the doc tors . 

60. First ly, no one has c l a i m e d t h a t t he m a r k s found on the app l i can t ' s 
body could have d a t e d from a per iod p r io r t o his a r r e s t or have b e e n self-
inflicted or i ncu r r ed d u r i n g an a t t e m p t e d escape or an a t t e m p t e d assaul t 
by a fellow i n m a t e . 
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6 1 . F u r t h e r m o r e , whi le the app l ican t was in police cus tody, t he doctor 
who e x a m i n e d h im found t h a t he h a d s u s t a i n e d in jur ies , inter alia, u n d e r 
his eyes a n d on his a r m , back , ches t a n d th igh . In add i t ion , w h e n the 
app l i can t was b r o u g h t before t h e inves t iga t ing j u d g e following his d e t e n 
t ion in police cus tody, t h a t j u d g e , on his own in i t ia t ive , a p p o i n t e d a med i 
cal expe r t to e x a m i n e h im. W h e n the app l ican t a r r ived a t F leury-Mcrogis 
Pr i son , a decis ion was also t a k e n to have h im e x a m i n e d by the pr i son ' s 
med ica l service. 

62. T h u s , over a per iod of less t h a n t en days , t he app l ican t was e x a m 
ined by t h r e e different doc tors . T h e i r cer t i f ica tes con ta in prec ise and 
concur r ing medical de ta i l s . In pa r t i cu la r , the court medical officer 
a p p o i n t e d as e x p e r t by t he inves t iga t ing j u d g e conc luded t h a t the appl i
can t ' s injur ies r e su l t ed from blows sus t a ined a t a t i m e which co r r e sponded 
to t he per iod he had spen t in police custody. 

63 . T h e C o m m i s s i o n the re fo re cons iders t h a t , in the l ight of t he cir
c u m s t a n c e s of th is case , t h e r e is a causa l link b e t w e e n the i l l - t r e a tmen t 
a l legedly suffered by the app l ican t whi le he was in police cus tody and the 
aforesaid injuries s u b s e q u e n t l y found on his body by the doc to r s . In any 
even t , t he C o m m i s s i o n recal ls t h a t w h e r e a n individual is t a k e n in to police 
cus tody in good hea l t h but is found to be in jured at t he t i m e of r e l ease , it is 
i n c u m b e n t on t he S t a t e to provide a p laus ib le exp l ana t i on as to t he caus
ing of those injur ies , failing which a c lea r issue a r i ses u n d e r Art ic le 3 of the 
Conven t i on (see Eu r . C o u r t H R , T o m a s i v. F r a n c e j u d g m e n t of 27 Augus t 
1992, Ser ies A no. 241-A, pp . 40-41 , §§ 108-11, a n d Rib i t sch v. A u s t r i a 
j u d g m e n t of 4 D e c e m b e r 1995, Ser ies A no. 336, pp . 25-26, § 34) . 

64. It t he re fo re falls t o t h e C o m m i s s i o n to assess t h e se r iousness of t he 
a l l ega t ions . 

65. As t he Conven t i on o r g a n s have recal led on m a n y occasions, Ar t 
icle 3 e n s h r i n e s one of t h e mos t f u n d a m e n t a l va lues of d e m o c r a t i c so
ciet ies . Even in t he most difficult c i r c u m s t a n c e s , such as the fight aga ins t 
t e r r o r i s m a n d o rgan i sed c r i m e , t h e C o n v e n t i o n p roh ib i t s in abso lu te 
t e r m s t o r t u r e and i n h u m a n or d e g r a d i n g t r e a t m e n t or p u n i s h m e n t . 
U n l i k e mos t of t he subs t an t ive c lauses of t h e C o n v e n t i o n a n d of Protocols 
Nos. 1 and 4, Art ic le 3 m a k e s no provision for excep t ions and no de roga
t ion from it is pe rmiss ib le u n d e r Art ic le 15 § 2 even in t he event of a publ ic 
e m e r g e n c y t h r e a t e n i n g the life of t he n a t i o n (see Eur . C o u r t H R , I r e l and 
v. the U n i t e d K i n g d o m j u d g m e n t of 1 8 J a n u a r y 1978, Ser ies A no. 25, p . 65 , 
§ 163, Soe r ing v. t he U n i t e d K i n g d o m j u d g m e n t of 7 J u l y 1989, Series A 
no. 161, pp. 34-35, § 88 , and C h a h a l v. t he U n i t e d K i n g d o m j u d g m e n t of 
15 N o v e m b e r 1996, Reports ofJudgments and Decisions 1996-V, p. 1855, § 79). 
In this case , t he G o v e r n m e n t do not invoke a n d the C o m m i s s i o n does not 
find any special c i r c u m s t a n c e s . 

66. T h e C o m m i s s i o n no t e s t h a t t he medica l cer t i f ica tes a n d r e p o r t s , 
d r a w n u p in to ta l i n d e p e n d e n c e by med ica l p r ac t i t i o n e r s , a t t e s t to t he 
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large n u m b e r of blows inflicted on the app l i can t and the i r in tens i ty , caus
ing h im a c t u a l injur ies a n d a c u t e physical a n d psychological suffer ing such 
as to a rouse in h im feelings of fear, a n g u i s h a n d infer ior i ty c apab l e of 
h u m i l i a t i n g and d e b a s i n g him a n d possibly b r e a k i n g his physical and 
m o r a l r e s i s t ance . T h e C o m m i s s i o n the re fo re finds two e l e m e n t s which a r e 
sufficiently ser ious to r e n d e r such t r e a t m e n t i n h u m a n a n d d e g r a d i n g (see 
the previously c i ted I r e l and v. t he U n i t e d K i n g d o m j u d g m e n t , pp . 66-67, 
§ 167; a n d the T o m a s i j u d g m e n t c i ted above, p . 42, § 115). 

67. In o rde r to d e t e r m i n e w h e t h e r a p a r t i c u l a r form of i l l - t r e a tmen t 
should be qual if ied as t o r t u r e , the C o m m i s s i o n m u s t have r e g a r d to the 
d i s t inc t ion , e m b o d i e d in Ar t ic le 3, b e t w e e n th is no t ion a n d t h a t of inhu
m a n or d e g r a d i n g t r e a t m e n t . As t h e E u r o p e a n C o u r t has previously 
found, it a p p e a r s tha t it was t he i n t e n t i o n t h a t t he Conven t i on should , by 
m e a n s of th is d i s t inc t ion , a t t a c h a special s t i g m a to d e l i b e r a t e i n h u m a n 
t r e a t m e n t caus ing very ser ious and cruel suffer ing (see the I r e l a n d v. the 
U n i t e d K i n g d o m j u d g m e n t c i ted above, ibid.) . T h e C o m m i s s i o n also no tes 
t h a t Art ic le 1 of t he U n i t e d N a t i o n s C o n v e n t i o n aga ins t T o r t u r e a n d 
O t h e r C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t , which 
c a m e in to force on 26 J u n e 1987, def ines " t o r t u r e " as any act by which 
severe pa in or suffering, w h e t h e r physical or m e n t a l , is i n t en t iona l ly 
inflicted on a pe r son for such pu rposes as o b t a i n i n g from h im in fo rma t ion 
or confessions, p u n i s h i n g h im for an act he has c o m m i t t e d or is suspec ted 
of hav ing c o m m i t t e d , or i n t i m i d a t i n g or coerc ing h im, w h e n such pa in or 
suffer ing is inflicted by a public official or o t h e r pe r son ac t ing in an official 
capaci ty . 

68 . T h e C o m m i s s i o n no tes tha t physical force was used aga ins t the 
app l i can t , who was depr ived of his f reedom and t hus in a s t a t e of infer
iority. It no te s t h a t the app l ican t was r epea t ed ly t h u m p e d , kicked a n d hit 
wi th objects . It finds t h a t the i l l - t r ea tmen t inflicted on the app l ican t was 
done so r e p e a t e d l y and for long per iods at a t i m e , since it was sp r ead out 
over a n u m b e r of h o u r s on each i n t e r r o g a t i o n , ma in ly d u r i n g two n igh t s . 

69. T h e C o m m i s s i o n no tes t he s u b s t a n t i a l n u m b e r and the se r iousness 
of the app l i can t ' s in jur ies , as cer t i f ied by the expe r t medica l r epo r t d a t e d 
7 D e c e m b e r 1991. T h e C o m m i s s i o n also no t e s t h a t t h e app l i can t has had 
to have several o p e r a t i o n s on his left eye since t he inc ident . 

70. T h e C o m m i s s i o n cons iders , hav ing r e g a r d to t h e c i r c u m s t a n c e s of 
th i s case , t h a t t h e t r e a t m e n t inflicted on t h e app l i can t m u s t have b e e n 
inflicted de l ibe ra t e ly and , moreover , a p p e a r s not to have b e e n admin i s 
t e r e d wi th the sole a im of infl icting i n t ense suffering on the app l i can t , in 
add i t ion to a n o p e n des i re to h u m i l i a t e a n d d e b a s e h im, bu t also, by m e a n s 
of i n t e r r o g a t i o n in t he p roceed ings b r o u g h t aga ins t t he app l i can t , wi th the 
a im of o b t a i n i n g confessions or in fo rma t ion . T h e C o m m i s s i o n cons iders 
t h a t this t r e a t m e n t , which was infl icted by one or m o r e S t a t e officials, as 
cer t i f ied by doc to r s ' cer t i f ica tes , was of such a ser ious and cruel n a t u r e tha t 
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it m u s t be def ined as t o r t u r e , w i thou t it be ing necessa ry to give an opinion 
r e g a r d i n g the o t h e r offences, pa r t i cu la r ly of r ape , a l leged by t h e app l i can t . 

Conclusion 

71 . T h e C o m m i s s i o n conc ludes , unan imous ly , t h a t in t he p r e s e n t case 
t h e r e h a s b e e n a v io la t ion of Ar t ic le 3 of t h e C o n v e n t i o n . 

D . As r e g a r d s A r t i c l e 6 § 1 o f the C o n v e n t i o n 

72. Ar t ic le 6 § 1 of the C o n v e n t i o n provides : 

" I . In the determination of his civil rights and obligations everyone is entitled to 
a ... hearing within a reasonable time by [a] ... tribunal ..." 

73. T h e appl ican t s u b m i t s t h a t he express ly filed a compla in t on 
1 D e c e m b e r 1992, t h e d a t e of his in t e rv iew wi th t h e N a t i o n a l Police 
I n s p e c t o r a t e . H e observes t h a t th is r e m e d y is provided for u n d e r F r e n c h 
law. H e specifies t h a t he s u b s e q u e n t l y filed a compla in t a n d a r e q u e s t to 
j o in t he p roceed ings as a civil pa r t y in o r d e r to en su re t h a t his case would 
p roceed . H e also no tes t h a t he was u l t i m a t e l y v ind ica ted by t h e decision of 
the Bobigny public p rosecu to r ' s office to p ro secu t e t h e police officers. 

74. As r e g a r d s t he complex i ty of t he case a n d its t r ans fe r to a n o t h e r 
cour t , t he app l ican t no tes t h a t the Bobigny inves t iga t ing j u d g e was not 
r e m o v e d from the case un t i l more t h a n two years af ter the inves t iga t ion 
had s t a r t e d . 

75. T h e G o v e r n m e n t s u b m i t , as a p r e l i m i n a r y poin t , t h a t t he pro
ceedings of whose l eng th t he app l ican t is c o m p l a i n i n g did not c o m m e n c e 
unt i l 15 M a r c h 1993, the d a t e on which he appl ied to j o in t h e m as a civil 
p a r t y s eek ing d a m a g e s . 

76. T h e G o v e r n m e n t s u b m i t t h a t t he complex i ty of the case just i f ies 
the l e n g t h of t he p roceed ings . T h e y cons ider , moreove r , t h a t t he investi
ga t ion in Bobigny was conduc t ed u n i n t e r r u p t e d l y unt i l 1 M a r c h 1994 and 
tha t t he case was t h e n t r a n s f e r r e d to a n o t h e r cour t in t he i n t e r e s t s of the 
p rope r a d m i n i s t r a t i o n of j u s t i c e , s ince t he police officers in ques t i on 
regu la r ly worked wi th the Bobigny publ ic p rosecu to r ' s office. T h e y refer to 
a n u m b e r of m e a s u r e s t a k e n by the Versa i l l es inves t iga t ing j u d g e , 
inc lud ing p lac ing the five police officers c o n c e r n e d u n d e r inves t iga t ion on 
21 O c t o b e r 1996. 

77. T h e C o m m i s s i o n recal ls t h a t t he r e a s o n a b l e n e s s of the l eng th of 
p roceed ings m u s t be assessed in the l ight of t he p a r t i c u l a r c i r c u m s t a n c e s 
of t he case a n d hav ing r e g a r d to t he following c r i t e r i a : t he complex i ty of 
t h e case , t h e conduc t of t h e app l i can t a n d of t he r e l evan t a u t h o r i t i e s (see 
Eur . C o u r t H R , Vern i l lo v. F r a n c e j u d g m e n t of 20 F e b r u a r y 1991, Series A 
no. 198, pp . 12-13, § 3 0 ) . 
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78. T h e C o m m i s s i o n cons iders t h a t t he p roceed ings m u s t be d e e m e d 
to have c o m m e n c e d on 15 M a r c h 1993, t he d a t e on which the app l ican t 
filed his compla in t a n d ac t ion for d a m a g e s aga ins t t h e police officers. T h e 
C o m m i s s i o n po in t s out t h a t the p roceed ings in ques t i on a r e still p e n d i n g 
a n d t h a t t hey have the re fo re las ted , to d a t e , m o r e t h a n four years a n d 
e ight m o n t h s . 

79. T h e C o m m i s s i o n cons iders t h a t t h e r e was n o t h i n g pa r t i cu l a r ly 
complex abou t t he case , n o t w i t h s t a n d i n g the e x t r e m e l y ser ious n a t u r e of 
t he facts and the capac i ty of the pe r sons u l t i m a t e l y c h a r g e d , t h a t is, police 
officers accused of ac t s ca r r i ed ou t in t h e exerc ise of t h e i r d u t i e s . As 
r e g a r d s the expe r t r e p o r t by the eye special is t , t h e r e is n o t h i n g in t he file 
to ind ica te tha t t h e r e was a n y t h i n g complex abou t it, pa r t i cu la r ly as this 
aspec t of t he p roceed ings conce rns , not t he e s t a b l i s h m e n t of the facts , bu t 
t h e e x t e n t of the physical in jur ies , which migh t not be able to be finally 
d e t e r m i n e d for m a n y yea r s . 

80. As r e g a r d s t he a p p l i c a n t ' s conduc t , t he C o m m i s s i o n has not found 
a n y t h i n g to jus t i fy t h e conclus ion t h a t it c o n t r i b u t e d to p ro long ing t h e 
p roceed ings . 

8 1 . As r ega rds t he conduc t of t he jud ic ia l a u t h o r i t i e s , t he C o m m i s s i o n 
observes t h a t t he case was h a n d l e d different ly accord ing to t he per iod 
u n d e r cons ide ra t ion . Firs t , t he C o m m i s s i o n no tes t h a t the inves t iga t ion 
was conduc t ed wi th d u e d i l igence unt i l 22 J u n e 1994, t he d a t e on which the 
inves t iga t ing j u d g e a t t a c h e d to t he Versa i l les tribunal de grande instance was 
a p p o i n t e d . Moreove r , t he C o m m i s s i o n , which m u s t a l so t ake accoun t of 
t he per iod pr ior to t he p roceed ings in ques t ion , no t e s t h a t m o r e t h a n a 
yea r e lapsed before an inves t iga t ion was c o m m e n c e d , de sp i t e t he fact 
t h a t t he inves t iga t ing j u d g e was in fo rmed of t h e inc iden t as ear ly as 
29 N o v e m b e r 1991 a n d , moreove r , took the ini t ia t ive of o r d e r i n g an expe r t 
med ica l r epor t . 

82. T h e C o m m i s s i o n also no tes a second per iod which coincides wi th 
t he Versa i l les inves t iga t ing j u d g e ' s h a n d l i n g of t he inves t iga t ion . T h e 
C o m m i s s i o n no tes in p a r t i c u l a r t h a t , a l t h o u g h the case had b e e n re fe r red 
to a different cour t because the police officers were ab o u t to be c h a r g e d , it 
was not unt i l 21 O c t o b e r 1996 t h a t those officers were ac tua l ly c h a r g e d , 
t h a t is, a lmos t five yea r s af ter t h e inc iden t a n d two y e a r s a n d four m o n t h s 
af ter t h e new j u d g e h a d been a p p o i n t e d . R e g a r d i n g the decis ion to o rde r 
an e x p e r t r epor t by a n eye special is t a n d the e x a m i n a t i o n of t he police 
officers by t he new inves t iga t ing j u d g e , t he se m e a s u r e s were not t a k e n 
unt i l 22 S e p t e m b e r 1995 and in t he ear ly m o n t h s of 1997 respect ively. 

83 . H a v i n g r e g a r d to t he se r iousness of t he app l i can t ' s a l lega t ions a n d 
to t he fact t h a t t h e inc ident occu r red a long t i m e ago , t he C o m m i s s i o n 
cons iders t h a t t he a u t h o r i t i e s failed to t a k e all neces sa ry m e a s u r e s a n d to 
exercise the care r e q u i r e d by the c i r c u m s t a n c e s of t he case in o r d e r to 
c o m p l e t e t he inves t iga t ion . 
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Conclusion 

84. T h e C o m m i s s i o n conc ludes , unan imous ly , t ha t in t he p r e s e n t case 
t h e r e has b e e n a violat ion of Ar t ic le 6 § 1 of t h e C o n v e n t i o n . 

E. R e c a p i t u l a t i o n 

85. T h e C o m m i s s i o n concludes , unan imous ly , t ha t in t h e p r e s e n t case 
t h e r e has been a violat ion of Art ic le 3 of t he C o n v e n t i o n ( p a r a g r a p h 71). 

86. T h e C o m m i s s i o n concludes , unan imous ly , t ha t in t he p r e s e n t case 
t h e r e has b e e n a violat ion of Ar t ic le 6 § 1 of the Conven t i on (para 
g r a p h 84) . 

M. DE SALVIA 

Sec re t a ry to t h e C o m m i s s i o n 
S. T R E C H S E L 

P r e s i d e n t of t he C o m m i s s i o n 
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S E P A R A T E C O N C U R R I N G O P I N I O N O F M r B U S U T T I L 

I a m in a g r e e m e n t wi th the conclusion of the ma jo r i ty t h a t t h e r e 
has been , in t he i n s t an t case , a violat ion of Art ic le 3 of t h e Conven t i on . 
However , in my e s t i m a t i o n , t he t r e a t m e n t m e t e d out to the app l ican t 
a m o u n t e d to i n h u m a n and d e g r a d i n g t r e a t m e n t r a t h e r t h a n t o r t u r e . 

T o r t u r e , accord ing to the C o u r t ' s j u d g m e n t in t he I r e l a n d v. the U n i t e d 
K i n g d o m in t e r -S t a t e case ( j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no. 25) , 
is d e l i b e r a t e i n h u m a n t r e a t m e n t caus ing very ser ious a n d cruel suffer ing 
to which a special s t i g m a is a t t a c h e d . Apply ing this concept to the facts of 
t h a t case , t he C o u r t c a m e to t he conclus ion t h a t t he so-called "five tech
n i q u e s " of i n t e r roga t i on only a m o u n t e d to i n h u m a n and d e g r a d i n g t r e a t 
m e n t in t h a t they did not occasion suffering of the p a r t i c u l a r in tens i ty and 
c rue l ty impl ied by the word t o r t u r e . 

T h e five t e c h n i q u e s , s o m e t i m e s t e r m e d " d i s o r i e n t a t i o n " or "sensory 
d e p r i v a t i o n " t e c h n i q u e s , a re desc r ibed in de ta i l in p a r a g r a p h 96 of the 
I r e l and v. t he U n i t e d K i n g d o m j u d g m e n t . In a nu t she l l , t hey consis ted of: 

(1) wa l l - s t and ing : forcing d e t a i n e e s to s t a n d for hour s on the i r toes 
aga ins t a wall wi th t he weight of t he body main ly on the fingers; 

(2) hooding: p u t t i n g a black b a g over t he d e t a i n e e s ' h e a d s ; 
(3) subject ion to a c o n t i n u o u s loud and hiss ing noise ; 
(4) dep r iva t ion of s leep; 
(5) depr iva t ion of food a n d d r ink . 
T h e s e t e c h n i q u e s w e r e appl ied in combina t i on wi th p r e m e d i t a t i o n and 

for hours at a s t r e t ch . T h e y caused in t ense physical a n d m e n t a l suffer ing 
to the i r v ic t ims a n d also led to acu t e psychia t r ic d i s t u r b a n c e s d u r i n g 
i n t e r r o g a t i o n . T h e y w e r e used wi th the avowed object of e x t r a c t i n g con
fessions, a r o u s i n g in the pe r sons subjec ted t h e r e t o feel ings of fear, 
a n g u i s h and infer ior i ty capab le of h u m i l i a t i n g t h e m and b r e a k i n g the i r 
physical or m o r a l r e s i s t ance . 

F u r t h e r m o r e , those t e c h n i q u e s were ins t i tu t iona l i sed in tha t t he i r use 
was a u t h o r i s e d at "h igh level" a n d sys temat ica l ly appl ied in p rac t ice . 

All this n o t w i t h s t a n d i n g , t he C o u r t d e m u r r e d a t t he conclusion t h a t 
t he se t e c h n i q u e s w e r e t a n t a m o u n t to t o r t u r e . It cons ide red t h a t t hey only 
fall in to t h e ca t ego ry of i n h u m a n a n d d e g r a d i n g t r e a t m e n t wi th in the 
m e a n i n g of Art ic le 3. 

T o my mind , t h e r e is n o t h i n g in the reasons a d d u c e d by the major i ty in 
p a r a g r a p h 70 of the p r e s e n t r epor t which m a k e the t r e a t m e n t to which the 
app l ican t was sub jec ted in the p r e s e n t case m o r e ser ious or de l ibe ra te ly 
crue l t h a n the five-techniques t r e a t m e n t d i spensed to d e t a i n e e s in 
N o r t h e r n I r e l and . If a n y t h i n g , t h e l a t t e r t r e a t m e n t was m o r e ser ious in 
tha t the t e c h n i q u e s employed w e r e sanc t ioned from above and e m b o d i e d 
in t he c u r r i c u l u m of t h e Engl ish In te l l igence C e n t r e . 
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For t he res t , I concur wi th M r Soyer 's c o m p a r a t i v e analys is of the 
T o m a s i case and the in s t an t case a n d his conclusion t h a t t he t r e a t m e n t to 
which M r Se lmoun i was sub jec ted did not ca r ry t he special s t i g m a 
a t t a c h e d to t o r t u r e . 
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S E P A R A T E C O N C U R R I N G O P I N I O N O F M r S O Y E R 

(Translation) 

1. T h e j u d g m e n t de l ivered by the E u r o p e a n C o u r t of H u m a n Righ t s on 
27 Augus t 1992 in t he T o m a s i v. F r a n c e case (Ser ies A no. 241-A) is a 
p r e c e d e n t which is b i n d i n g on us . 

R e g a r d i n g the i l l - t r e a tmen t inflicted by police officers d u r i n g police 
custody, t he C o u r t found (see p . 42, § 115) t h a t " t he medica l cer t i f ica tes 
and r e p o r t s , d r a w n u p in to ta l i n d e p e n d e n c e by medica l p r a c t i t i o n e r s , 
a t t e s t to the large n u m b e r of blows inflicted on M r T o m a s i and t he i r 
in tens i ty ; these a re two e l e m e n t s which a r e sufficiently ser ious to r e n d e r 
such t r e a t m e n t i n h u m a n and d e g r a d i n g " . 

T h e C o u r t the re fore conc luded (see p. 42, § 116): " t h e r e has accord
ingly b e e n a violat ion of Art ic le 3 " . 

2. T h e C o u r t also no t ed t h a t t he compla in t filed by M r T o m a s i wi th a 
view to ident i fying a n d convic t ing the offenders a n d o b t a i n i n g c o m p e n s a 
t ion for his injuries was not finally d isposed of by t he cour t s un t i l m o r e 
t h a n five yea r s a n d t en m o n t h s l a t e r (see p . 43 , § 124), which exceeded the 
r e a s o n a b l e t i m e r e q u i r e d by t h e Conven t i on . 

As in t h a t p a r t i c u l a r case t h e r e had been a flaw in t he na t iona l sys tem, 
the Conven t i on o r g a n s h a d ju r i sd i c t ion to dea l wi th t he case . T h e C o u r t 
t hus conc luded (see p . 44, § 125): " t h e r e has accordingly b e e n a viola t ion of 
Art ic le 6 § 1". 

3. It is on t h e bas is of this p r e c e d e n t t h a t , in t he p r e s e n t case of 
Se lmoun i v. F r a n c e , which ra ises ident ica l issues to those d e t e r m i n e d in 
t he T o m a s i j u d g m e n t , I vo ted for bo th conclusions r e a c h e d by the C o m 
mission in its opin ion , name ly , t h a t t h e r e has been : 

(a) a violat ion of Art ic le 6 § 1 for fai lure to comply wi th t he r e a s o n a b l e 
t i m e r e q u i r e m e n t ( the p roceed ings in ques t i on having las ted more t h a n 
four years a n d e ight m o n t h s by the d a t e of t he op in ion , a n d still p e n d i n g ) ; 
a n d 

(b) a violat ion of Ar t ic le 3. 
4. Th i s , however , is w h e r e I d iverge from the C o m m i s s i o n ' s opin ion in 

t he p r e s e n t case , which found t h a t t h e r e had b e e n a violat ion of Art ic le 3, 
no t only on the g r o u n d t h a t i n h u m a n a n d d e g r a d i n g t r e a t m e n t h a d b e e n 
inflicted (to which the T o m a s i j u d g m e n t confined i tself) , bu t also on t h e 
g r o u n d t h a t t he app l i can t h a d b e e n t o r t u r e d (see p a r a g r a p h 70 of t h e 
r e p o r t ) . 

5. As reca l led in t h e C o m m i s s i o n ' s opin ion itself (see p a r a g r a p h 67) , 
"it a p p e a r s tha t it was t h e i n t e n t i o n t h a t the C o n v e n t i o n should , by m e a n s 
of this d i s t inc t ion [be tween i n h u m a n and d e g r a d i n g t r e a t m e n t and tor
t u r e ] , a t t a c h a special s t i g m a to d e l i b e r a t e i n h u m a n t r e a t m e n t caus ing 
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very ser ious a n d c rue l suffer ing (see t he I r e l a n d v. the U n i t e d K i n g d o m 
j u d g m e n t [of 18 J a n u a r y 1978, Ser ies A no. 25 , pp . 66-67, § 167])" . 

"A special s t i gma" : th is r e q u i r e s us to reserve t he word " t o r t u r e " for 
a t roc ious ac ts in i l ic ted out of an abject des i re to debase and for ac ts duly 
c o m m i t t e d - since they a re " d e l i b e r a t e " - in p u r s u a n c e of a preconceived 
sadis t ic p lan . 

6. In o rde r to just ify a t t a c h i n g this special s t i g m a i n h e r e n t in the 
a s se r t ion t h a t t h e r e has b e e n t o r t u r e , the opinion should have set out in 
specific a n d m i n u t e de ta i l how the i l l - t r e a tmen t inflicted on M r Se lmoun i 
was worse , in its pu rpose , con tex t and physical or psychological effects, 
t h a n the t r e a t m e n t suffered by M r Tornas i . 

T h e r e is no such analysis , however . T h e opin ion rep laces it - sig
n i f i c a n t l y - by a r e fe rence to t he U n i t e d N a t i o n s Conven t i on aga ins t Tor
t u r e a n d O t h e r C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t . 

However , it is difficult to see how t h a t i n s t r u m e n t - which is u n r e l a t e d 
to ou r C o n v e n t i o n - allows us to e x t e n d the scope of Art ic le 3 of t he Con
ven t ion a n d t h u s to d i s r e g a r d t h e p r e c e d e n t laid down in t h e Tornas i case , 
in which the C o u r t found only i n h u m a n and d e g r a d i n g t r e a t m e n t as , 
moreove r , did. . . t he C o m m i s s i o n i tself (see p a r a g r a p h 105 of its op in ion) . 

7. For all t he above r easons , I cons ider t h a t t he viola t ion of Art ic le 3 
which was found in th i s case c a n n o t be def ined as " t o r t u r e " a n d ca r ry t he 
"special s t i g m a " included in t h a t def ini t ion. 
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S E P A R A T E C O N C U R R I N G O P I N I O N O F M r H E R N D L 

(Translation) 

W i t h o u t wish ing to ag ree wi th all t he po in t s set out in M r Soyer 's 
a r g u m e n t s , which a re , in theory , based on a de ta i l ed compar i son b e t w e e n 
th is case a n d the Tornas i case , I would , however , add the following obser
va t ions . 

A l t h o u g h we all acknowledge the se r iousness of t h e facts, we should 
neve r the l e s s cons ider w h e t h e r it has real ly been shown tha t t he t r e a t m e n t 
suffered by the app l ican t a t t he h a n d s of S t a t e officials was inflicted for 
t h e pu rposes set out in Art ic le 1 of t he U n i t e d Na t ions C o n v e n t i o n aga ins t 
T o r t u r e a n d O t h e r C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or Pun ish
m e n t (see p a r a g r a p h 67 of t he r e p o r t ) . W e should cons ider , above all, 
w h e t h e r mere ly f inding t h a t t he p a r t i c u l a r t r e a t m e n t was infl icted upon 
an individual d u r i n g "an i n t e r r o g a t i o n in t he p roceed ings aga ins t t h e m " 
suffices, in itself, to conc lude t h a t t he t r e a t m e n t was inflicted "wi th the 
a im of o b t a i n i n g confessions or i n f o r m a t i o n " (see p a r a g r a p h 70 of the 
r e p o r t ) . 

T h e ac ts of wh ich the app l i can t compla ins can the re fore be c o m p a r e d to 
ac ts of t o r t u r e wi thou t necessar i ly c o n s t i t u t i n g " t o r t u r e " in the formal 
sense of t h a t word. 
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S O M M A I R E 1 

Sévices perpétrés par des policiers sur un gardé à vue 

Article 3 

Torture - Traitement inhumain - Traitement dégradant - Sévices perpétrés par des policiers 
sur un gardé à vue - Appréciation des faits et faits retenus par la Cour - Rapports médicaux -
Souffrances physiques et mentales - Caractère « aigu » des souffrances au sens de la Conven
tion des Nations unies contre la torture - Caractère « aigu » et « minimum de gravité » rela
tifs par essence — Niveau d'exigence croissant en matière, de protection des droits de l'homme — 
Continuité et répétition d'actes de violence 

Article 6 § 1 

Délai raisonnable - Procédure pénale avec constitution de partie civile - Début de la période à 
considérer - Gravité des faits en cause 

Article 35 § 1 

Epuisement des voies de recours internes - Recours interne efficace - Diligence à mener l'enquête 
pertinente pour apprécier son caractère « effectif» - Gravité des faits en cause - Obligation du 
Gouvernement de prendre des mesures positives pour qu'un recours soit normalement disponible et 
suffisant 

* 
* * 

Le requérant, ressortissant néerlandais et marocain, fut arrêté dans le cadre d'une 
enquête sur un trafic de stupéfiants. Il fut placé en garde à vue du 25 au 
28 novembre 1991 et fit l'objet de plusieurs interrogatoires menés par des poli
ciers. Se plaignant de coups et blessures, le requérant fut examiné à six reprises 
par des médecins qui relevèrent, dans des certificats médicaux, de multiples con
tusions et ecchymoses. Le 29 novembre 1991, le requérant fut inculpé et placé en 
détention provisoire par le juge d'instruction qui désigna aussi un expert médical à 
la suite des allégations de sévices du requérant . Dans son rapport, l'expert conclut 
à l'existence de lésions d'origine traumatique dont le délai était compatible avec la 
période de garde à vue. Ce rapport fut transmis au parquet qui saisit l'inspection 
générale de la police nationale (IGPN). En décembre 1992, le requérant fut 
entendu par un policier de l'IGPN. Il fit état des violences physiques, sexuelles et 
verbales dont il aurait été victime lors des interrogatoires et déclara porter plainte 
contre les policiers. Au titre du trafic de stupéfiants, en 1993 la cour d'appel con
damna définitivement le requérant à treize ans d'emprisonnement, à une inter
diction de territoire et à une amende de plusieurs millions de francs. Le 1" février 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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1993, le requérant déposa une plainte avec constitution de partie civile pour 
« coups et blessures volontaires ayant entraîné une incapacité totale de travail 
supérieure à huit jours, coups et blessures avec armes, en l'espèce une batte de 
base-bail, attentat à la pudeur, coups et blessures volontaires ayant entraîné une 
infirmité permanente, en l'espèce, la perte d'un œil, viol commis par deux ou 
plusieurs complices ». Le 22 février 1993, le procureur de la République ouvrit une 
procédure relative aux mêmes faits. La juge d'instruction en charge de ces deux 
plaintes décida de joindre les deux procédures. Elle ordonna une nouvelle 
expertise médicale et entendit le requérant à plusieurs reprises. Une p a r a d e 
d'identification fut organisée en février 1994; le requérant y reconnut quatre 
policiers. L'affaire fut attribuée à un nouveau juge d'instruction en juin 1994. 
En janvier, février et mars 1997, les policiers identifiés furent mis en examen et 
en octobre 1998 ils furent renvoyés devant le tribunal correctionnel. Par un juge
ment du 25 mars 1999, le tribunal correctionnel condamna le chef du groupe de 
policiers à quatre ans d'emprisonnement et les trois autres policiers à trois ans 
d'emprisonnement. La cour d'appel décida de réduire notablement les peines, 
compte tenu notamment du fait que les sévices sexuels n'étaient pas retenus. 
Ainsi, la cour d'appel prononça des peines de douze à quinze mois d'em
prisonnement avec sursis cl de dix-huit mois dont quinze mois avec sursis pour le 
chef des policiers. 

1. Exception préliminaire du Gouvernement (non-épuisement) : les circonstances 
de l'espèce font apparaître de multiples délais et notamment que, cinq ans après 
les faits, aucune mise en examen n'était intervenue, nonobstant l'identification 
des policiers mis en cause. Il s'agit donc moins de savoir s'il y a eu une enquête, 
puisque son existence est avérée, que d'apprécier la diligence avec laquelle elle a 
été menée, révélatrice de la volonté des autorités d'identifier et de poursuivre les 
responsables et pertinente pour juger du caractère « effectif» de l 'enquête. Cette 
question prend ici un relief particulier car la plainte du requérant consistait en 
allégations défendables de violations des dispositions de l'article 3 et d'une nature 
particulièrement grave. Les autorités n'ont donc pas pris les mesures positives 
requises pour faire aboutir le recours dont se prévaut le Gouvernement, à savoir la 
plainte avec constitution de partie civile. Ainsi, dans les circonstances de l'espèce, 
ce recours n'était pas normalement disponible et suffisant pour permettre au 
requérant d'obtenir réparation des violations alléguées. 

2. Article 3 : la Cour accepte la conclusion de la Commission selon laquelle les cer
tificats médicaux et l'absence d'explication plausible pour l'origine des blessures 
attestent de l'intensité et de la multiplicité des coups portés au requérant. Cepen
dant, elle considère qu'elle doit aussi se prononcer sur les faits contenus dans les 
déclarations du requérant et qui ne ressortent pas des expertises médicales. Le 
Gouvernement d'ailleurs ne conteste à aucun moment les autres faits évoqués par le 
requérant. Ces faits peuvent être considérés comme établis, à l'exception du viol et 
de la perte d'acuité visuelle. Partant , l'ensemble des lésions relevées dans les certi
ficats médicaux ainsi que les déclarations du requérant établissent des souffrances 
physiques et, à n'en pas douter, mentales. Ces souffrances ont été infligées inten
tionnellement aux lins notamment d'obtenir des aveux et les violences les ayant 
occasionnées ont été directement exercées par des policiers dans l'exercice de leurs 
fonctions. Les actes dénoncés étaient assurément de nature à créer des sentiments 
de peur, d'angoisse et d'infériorité propres à humilier, avilir et briser éventuelle-
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ment la résistance physique el morale du requérant. Ce traitement revêt donc un 
caractère inhumain et dégradant, mais il convient encore de déterminer si les dou
leurs ou souffrances infligées au requérant peuvent être qualifiées d'« aiguës » au 
sens de l'article 1 de la Convention des Nations unies contre la torture. Ce caractère 
« aigu » est, à l'instar du « minimum de gravité » requis pour l'application de l'ar
ticle 3 de la Convention, relatif par essence. Dans son évaluation, la Cour garde 
présent à l'esprit le fait que le niveau d'exigence croissant en matière de protection 
des droits de l'homme implique une plus grande fermeté dans l'appréciation des 
atteintes aux valeurs fondamentales des sociétés démocratiques. Ainsi, la multitude 
de coups portés au requérant étant établie, elle laisse présumer des douleurs 
importantes ressenties, sachant de surcroît que les coups portés ont pu être plus 
nombreux encore qu'il n'y paraît. En outre, le requérant a été exposé à diverses 
violences verbales et gestuelles dont le caractère odieux et humiliant pour toute 
personne, quel que soit son état, est évident. Enfin, les faits ne se sont pas produits 
ponctuellement dans un moment de grande tension, mais de manière continue et 
répétée sur plusieurs jours d'interrogatoires. Partant, ces actes de violence physique 
et mentale, par leur aptitude à provoquer des douleurs et souffrances « aiguës » et 
par leur caractère particulièrement grave et cruel, doivent être considérés comme 
des actes de torture. 
Conclusion : violation (unanimité). 

3. Article 6 § 1 : pour apprécier la durée de la procédure relative à la plainte 
contre les policiers, il convient de prendre, comme point de départ de la période à 
considérer, non la date du dépôt de la plainte avec constitution de partie 
civile, mais la date de la plainte déposée en termes exprès, lors de l'audition du 
requérant par l'officier de police de l'IGPN et ce, compte tenu de la nature et de 
l 'extrême gravité des faits allégués. Sur l'appréciation du caractère raisonnable de 
la durée de la procédure, il faut relever que ni la complexité de l'affaire ni le com
portement du requérant ne sauraient justifier cette durée. Or la procédure, tou
jours pendante, puisqu'un pourvoi en cassation est encore possible, a déjà duré six 
ans et sept mois. Compte tenu des conclusions relatives à la recevabilité du grief 
tiré de l'article 3 qui mettent en évidence des délais imputables aux autorités, il 
convient d'estimer qu'il y a eu dépassement du délai raisonnable. 
Conclusion {violation (unanimité). 

Article +1 : sur la question du dommage, si ni le viol allégué ni la perte d'acuité 
visuelle ne peuvent être pris en compte, le requérant a subi un préjudice corporel 
en sus d'un préjudice moral. Ainsi, eu égard à l 'extrême gravité des violations de 
la Convention, la Cour alloue une certaine somme au requérant. Relativement à 
la demande de transfert vers les Pays-Bas, la Cour rappelle que l'article 41 de la 
Convention ne lui donne pas compétence pour adresser une telle injonction à un 
Etat contractant. Jugeant ensuite raisonnables les prétentions du requérant, la 
Cour lui alloue également une somme au titre des frais et dépens exposés devant 
la Commission et la Cour. Enfin se pose la question de la demande de déclaration 
d'insaisissabilité de l 'indemnité versée au titre de la satisfaction équitable, au 
requérant, solidairement débiteur d'une amende de plusieurs millions de francs. 
La Cour estime que cette somme devrait être insaisissable. En effet, l'hypothèse 
inverse reviendrait à accorder une somme (à titre de réparation) dont l'Etat se 
trouverait être à la fois débiteur et bénéficiaire, détournant par là même la 
réparation du préjudice moral de sa vocation et pervertissant le système de 
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l'article 41. Cependant, la Cour n'est pas compétente pour accéder à une telle 
demande. 
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En l 'a f fa ire S e l m o u n i c. F r a n c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée , conformé

m e n t à l 'ar t ic le 27 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L iber tés f o n d a m e n t a l e s (« la C o n v e n t i o n »), tel le q u ' a m e n d é e par 

le Pro tocole n° 1 1 ' , et aux c lauses p e r t i n e n t e s de son r è g l e m e n t 2 , en une 

G r a n d e C h a m b r e c o m p o s é e des j u g e s don t le n o m suit : 

M M . L. YJiLDHAtiEU., président, 

L. FERRARI BRAVO, 

G. BONELI.O, 

L. CAFLISCH, 

P. K Û R I S , 

J . - P . C O S T A , 

W . FUHRMANN, 

K . JUNGWTERT, 

M . F ISCHBACH, 

B . ZUPANCIC, 

Mn" N . VAJIC , 

M . J . H E D I G A N , 

M " ' W . THOMASSEN, 

M . TSATSA-NlKOLOVSKA, 

M M . T . P A N T Î R U , 

R. M A R U S T E , 

K . TRAJA, 

ainsi q u e de M"" ' M . DE BoER-BuQUlCCHlO, gre/fière adjointe, 

Après en avoir dé l ibé ré en c h a m b r e du consei l les 18 m a r s , 24 j u i n et 

7 ju i l le t 1999, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , tel le q u ' é t a b l i e en ve r tu de l 'ancien 

ar t ic le 19 de la C o n v e n t i o n 5 , p a r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e ( « l a C o m m i s s i o n » ) le 16 m a r s 1998 et p a r le g o u v e r n e m e n t 

n é e r l a n d a i s le 14 avril 1998, d a n s le dé la i de trois mois q u ' o u v r a i e n t les 

anc iens a r t i c les 32 § 1 et 47 de la Conven t i on . A son or ig ine se t rouve une 

r e q u ê t e (n° 25803/94) d i r igée con t r e la R é p u b l i q u e f rançaise et d o n t u n 

res so r t i s san t n é e r l a n d a i s et m a r o c a i n , M . A h m e d S e l m o u n i , avait saisi la 

C o m m i s s i o n le 28 d é c e m b r e 1992 en v e r t u d e l ' anc ien a r t ic le 25. 

Notes du greffe 

1-2. Entré en vigueur le 1" novembre 1998. 
3. Depuis l'entrée en vigueur du Protocole n" 11, qui a amendé cette disposition, la Cour 
fonctionne de manière permanente. 
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La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens a r t i c les 44 e t 48 

ainsi q u ' à la d é c l a r a t i o n française r econna i s san t la j u r id i c t ion ob l iga to i re 

de la C o u r (anc ien a r t ic le 46) , la r e q u ê t e d u g o u v e r n e m e n t n é e r l a n d a i s à 

l ' anc ien ar t ic le 48. Elles ont p o u r objet d ' ob t en i r u n e décis ion sur le point 

de savoir si les faits de la cause r évè len t un m a n q u e m e n t de l 'Eta t défen

d e u r aux ex igences des a r t ic les 3 et 6 § 1 de la Conven t ion . 

2. En r é p o n s e à l ' invi ta t ion p révue à l 'ar t ic le 33 § 3 d) du r è g l e m e n t A 1 , 

le r e q u é r a n t a exp r imé le dés i r de pa r t i c ipe r à l ' ins tance et dés igné son 

conseil (ar t ic le 30). 

3 . E n sa qua l i t é de p rés iden t de la c h a m b r e i n i t i a l emen t cons t i t uée 

(anc ien ar t ic le 43 de la Conven t i on et a r t ic le 21 du r è g l e m e n t A) pour 

c o n n a î t r e n o t a m m e n t des ques t i ons de p r o c é d u r e pouvan t se poser avan t 

l ' en t r ée en v igueur du Protocole n" 11, M. R. B c r n h a r d t , p r é s iden t de la 

C o u r à l ' époque , a consu l t é , p a r l ' i n t e r m é d i a i r e du greffier , les a g e n t s des 

G o u v e r n e m e n t s , le conseil du r e q u é r a n t et le dé l égué de la C o m m i s s i o n 

a u sujet de l ' o rgan i sa t ion de la p r o c é d u r e écr i te . C o n f o r m é m e n t à l'or

d o n n a n c e r e n d u e en c o n s é q u e n c e , le greffier a reçu le m é m o i r e du 

r e q u é r a n t le 27 n o v e m b r e 1998 e t ceux des g o u v e r n e m e n t s f rançais (« le 

G o u v e r n e m e n t ») et n é e r l a n d a i s le 7 d é c e m b r e 1998. 

4. A la su i te de l ' en t r ée en v igueur du Protocole n" 11 le 1" n o v e m b r e 

1998, et c o n f o r m é m e n t à l 'ar t ic le 5 § 5 dud i t P ro toco le , l ' e x a m e n de 

l 'affaire a é t é confié à la G r a n d e C h a m b r e de la C o u r . C e t t e G r a n d e 

C h a m b r e c o m p r e n a i t de p le in dro i t M. J . -P . Cos ta , j u g e élu au t i t r e de la 

F r a n c e (ar t ic les 27 § 2 de la C o n v e n t i o n et 24 § 4 du r è g l e m e n t ) , 

M . L. W i l d h a b e r , p r é s iden t de la C o u r , M m c E. P a l m , v ice -prés iden te de la 

C o u r , a ins i que M. M. F ischbach , v ice-prés ident de sect ion (ar t ic les 27 § 3 

de la C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é t é 

dés ignés p o u r c o m p l é t e r la G r a n d e C h a m b r e : M. L. F e r r a r i Bravo, 

M. L. Cafl isch, M. P. Kûr i s , M. W. F u h r m a n n , M. K. J u n g w i e r t , 

M. M. Zupanc ic , M m r N. Vajic , M. J . H e d i g a n , M"" W. T h o m a s s e n , 

M m r M. Tsa t sa -Niko lovska , M. T . P a n t î r u , M. E. Levi ts et M. K. T r a j a 

(ar t ic les 24 § 3 ainsi que 100 § 4 du r è g l e m e n t ) . U l t é r i e u r e m e n t , M"" P a l m 

et M . Levi ts , e m p ê c h é s , on t é t é r e m p l a c é s p a r M. G. Bonel lo et 

M. R. M a r u s t e , j u g e s s u p p l é a n t s (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

5. A l ' invi ta t ion de la C o u r (ar t ic le 99 du r è g l e m e n t ) , la C o m m i s s i o n a 

dé l égué l 'un de ses m e m b r e s , M. D . Svâby, p o u r pa r t i c ipe r à la p r o c é d u r e 

d e v a n t la G r a n d e C h a m b r e . 

6. Ainsi q u ' e n avai t décidé le p r é s i d e n t , u n e a u d i e n c e s 'est dé rou l ée en 

public le 18 m a r s 1999, au Pala is des Dro i t s de l ' H o m m e à S t r a s b o u r g . 

1. Note du greffe : le règlement A s'est appliqué à toutes les affaires déférées à la Cour avant le 
le 1" octobre 1994 (entrée en vigueur du Protocole n° 9) puis, entre cette date et le 31 octobre 
1998, aux seules affaires concernant les Etats non liés par ledit Protocole. 
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O n t c o m p a r u : 

- pour le Gouvernement 

M . J . -F . DoBELLE, d i r e c t e u r adjoint des affaires j u r i d i q u e s , 

m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

M ' " " M . D U B R O C A R D , sous -d i rec teu r des d ro i t s de l ' h o m m e , 

d i rec t ion des affaires j u r i d i q u e s , m i n i s t è r e 

des Affaires é t r a n g è r e s , 

F. D O U B L E T , chef du b u r e a u du droi t c o m p a r é 

et du droi t i n t e r n a t i o n a l , d i rec t ion des l iber tés 

pub l iques et des affaires j u r i d i q u e s , 

m i n i s t è r e de l ' I n t é r i eu r , 

M . J . -C. M U L L E R , d i rec t ion des affaires c r imine l les 

et des grâces , m i n i s t è r e de la J u s t i c e , conseils ; 

- pour le requérant 

M ' ' M . A . CANU-BERNARU, avocate au b a r r e a u de Par i s , conseil ; 

- pour la Commission 

M . D . SVÁBY, délégué. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M . Sváby, M ' ' C a n u - B e r n a r d et 

M . Dobel le . 

E N F A I T 

7. Ressor t i s san t n é e r l a n d a i s et m a r o c a i n , M. Se lmoun i est né en 1942 

et se t rouve a c t u e l l e m e n t d é t e n u à M o n t m é d y ( F r a n c e ) . 

A. L 'or ig ine e t le d é p ô t d e la p l a i n t e 

8. Le 20 n o v e m b r e 1991, la police in t e rpe l l a G é r a y T a r e k , 

D o m i n i q u e Keledj ian et la c o m p a g n e de celui-ci, d a n s le cad re d ' une 

e n q u ê t e re la t ive à un traf ic de s tupé f i an t s , sur commiss ion roga to i r e de 

M. de La ros i è re , juge d ' in s t ruc t ion p rès le t r i b u n a l de g r a n d e ins t ance de 

Bobigny. D o m i n i q u e Keledj ian s ' expl iqua s p o n t a n é m e n t et i nd iqua avoir 

a c h e t é son hé ro ïne à A m s t e r d a m , à u n c e r t a i n « G a b y », qui l 'avait aidé à 

d i s s imule r la d r o g u e pour la pa s se r en F r a n c e au cours de p lus ieurs 

voyages . Il d o n n a un n u m é r o de t é l é p h o n e à A m s t e r d a m qui p e r m i t 

d ' ident i f ie r le r e q u é r a n t . 

9. Le 25 n o v e m b r e 1991, M. Se lmoun i fut a r r ê t é à la sui te d ' u n e sur

vei l lance d ' un hôte l s i tué à Pa r i s . R e c o n n u pa r D o m i n i q u e Keledj ian et sa 

c o m p a g n e , M. Se lmoun i exp l iqua avoir é té en l iaison d 'affaires avec 
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D o m i n i q u e Keledj ian pour le c o m m e r c e de v ê t e m e n t s . Il n ia t o u t e p a r t i 

c ipa t ion à un trafic de s tupé f i an t s . 

10. M . Se lmoun i fut p lacé en ga rde à vue du 25 n o v e m b r e 1991, à 

20 h 30, au 28 n o v e m b r e 1991 à 19 h e u r e s . Il fut i n t e r rogé p a r les fonc

t ionna i re s du service d é p a r t e m e n t a l de la police jud ic ia i r e de Se ine-Sa in t -

Denis (« SDPJ 93 »), à Bobigny. 

11. M. Se lmoun i fut e n t e n d u u n e p r e m i è r e fois p a r les policiers mis en 

cause le 26 n o v e m b r e 1991 de minu i t q u a r a n t e à 1 h 30. A l ' issue de cet 

i n t e r r o g a t o i r e , a lors qu ' i l avait é t é r econdu i t au « dépôt », M. Se lmoun i 

fut pr is de ve r t ige . Les policiers du dépô t le condu i s i r en t au service des 

u r g e n c e s de l 'hôpi ta l J e a n V e r d i e r de Bondy à 3 h 15. Les observa t ions 

médica les m e n t i o n n é e s pa r le service des u r g e n c e s se l isent c o m m e suit : 

« Date de l 'examen : 26 novembre 1991. 3 heures 15. Vient aux urgences pour coups 

et blessures. A l 'examen, plusieurs contusions et blessures superficielles au niveau des 

deux bras. Contusions face externe gauche du visage. Contusion au niveau de l'hypo-

condre gauche. Traces d'ecchymoses au niveau du crâne. Douleurs thoraciques aug

mentées à la respiration profonde. Examen neurologique sans particularité. » 

12. Le 26 n o v e m b r e 1991, la g a r d e à vue fut p ro longée de q u a r a n t e -

hui t h e u r e s p a r le j u g e d ' i n s t ruc t ion . M. S e l m o u n i fut e n t e n d u de 16 h 40 

à 17 h 10, à 19 heu re s , de 20 h e u r e s à 20 h 15 et de 22 h 25 à 23 h 30. Le 

m ê m e j o u r , M. Se lmoun i se ra e x a m i n é p a r le d o c t e u r Aous t in , qu i for

m u l e r a les obse rva t ions su ivan tes : 

« ecchymoses palpébrales gauches, du bras gauche, dorsaux lombaires. Douleurs du 

cuir chevelu ». 

13. Le 27 n o v e m b r e 1991, M. Se lmoun i fut e n t e n d u de 11 h e u r e s à 

11 h 40. A nouveau e x a m i n é pa r le d o c t e u r Aous t in , ce d e r n i e r fera les 

r e m a r q u e s su ivan tes : 

« ecchymoses palpébrales gauches, bras gauche, dorsaux lombaires : importants. 

Contusions cuir chevelu. Ne s'est pas alimenté hier (...) Doléances transmises ». 

14. A p r è s avoir é té e n t e n d u de 9 h 30 à 10 h 15 le 28 n o v e m b r e 1991, 

M. S e l m o u n i fut à nouveau e x a m i n é pa r le d o c t e u r Aous t in , l eque l cons

t a t a d a n s son cer t i f icat méd ica l : 

« ecchymoses palpébrales gauches, du bras gauche, dorsaux lombaires. Contusions 

cuir chevelu. Pas de trai tement en cours ». 

15. Le 29 n o v e m b r e 1991, à 11 h 30, le d o c t e u r Edery , m é d e c i n géné 

ra l i s te , e x a m i n a le r e q u é r a n t . Il r éd igea un cer t i f icat , à la d e m a n d e d e 

M. Se lmoun i , p r éc i san t que celui-ci disai t avoir é té v ic t ime de coups e t 

b lessures , d a n s les t e r m e s su ivan t s : 

« Céphalées, hématomes sous-orbitaires droit et gauche, bras gauche et droit, dos, 

thorax, cuisses droite et gauche et genou gauche. Toutes les régions sont endolories ». 
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16. Le m ê m e jou r , le r e q u é r a n t fut p r é s e n t é au j u g e d ' i n s t ruc t ion . Ce 

d e r n i e r incu lpa M. Se lmoun i d ' inf rac t ions à la légis la t ion sur les s tupé

fiants et le mi t en d é t e n t i o n provisoire . Lors de ce t t e p r e m i è r e c o m p a r u 

t ion devan t lui , le j u g e d ' i n s t ruc t i on pr i t l ' ini t iat ive de dé s igne r le doc

t e u r G a r n i e r , m é d e c i n légis te , expe r t p rès la cour d ' appe l de Pa r i s , afin de 

p rocéde r à u n e x a m e n de l ' é ta t de s a n t é de M. Se lmoun i « qui p r é t e n d [ait] 

avoir é té v ic t ime de sévices en g a r d e à vue », a insi q u e d ' une a u t r e per

sonne a r r ê t é e le 26 n o v e m b r e 1991 et mise en e x a m e n p o u r les m ê m e s 

faits , M . Abde lma j id Mad i . 

17. Le 2 d é c e m b r e 1991, le r e q u é r a n t fut e x a m i n é pa r le d o c t e u r Nicot, 

du service méd ica l de la ma i son d ' a r r ê t de F leury-Mérog is . D a n s le cer t i 

ficat médica l , é tab l i à la d e m a n d e de M. Se lmoun i , le m é d e c i n d r e s sa le 

cons ta t su ivant : 

« (...) de nombreux hématomes sur le tronc, les cuisses et hématome en lunettes 

important. Il présente des hématomes conjonctivaux. Dit voir moins bien au niveau de 

l'œil gauche ». 

18. Le 7 d é c e m b r e 1991, le d o c t e u r G a r n i e r , expe r t dés igné pa r le j u g e 

d ' i n s t ruc t ion , e x a m i n a le r e q u é r a n t à la ma i son d ' a r r ê t . M. Se lmoun i fit 

les d é c l a r a t i o n s su ivan tes au m é d e c i n : 

«J 'a i été interpellé dans la rue le 25 novembre 1991 vers 9 heures. Il ne s'est pas posé 

de problèmes à ce moment-là. J 'a i été conduit à l'hôtel où je vivais. Une des six personnes 

en civil m'a alors donné un coup au niveau de la région temporale gauche. J 'a i ensuite 

été conduit au commissariat de Bobigny. Vers 10 heures, j ' a i été amené au premier 

étage et j ' a i commencé à être frappé par environ huit personnes. J 'a i dû me mettre à 

genoux. Un inspecteur me tirait par les cheveux pour me relever. Un deuxième avait un 

instrument pouvant correspondre à une batte de « base-bail » dont il me frappait régu

lièrement sur la tête. Un autre me frappait à coups de pied et de poing dans le dos. 

L'interrogatoire a duré pendant environ une heure sans arrêt . Dans la nuit, j 'a i 

demandé à être examiné. On m'a conduit dans un hôpital où des radiographies de la tête 

et du thorax ont été réalisées. J 'a i de nouveau été frappé vers 21 heures le lendemain au 

cours d'un nouvel interrogatoire et ce jusqu'à 2 heures. Lors de mon arrivée à Fleury, j'ai 

subi un examen médical. » 

19. Le m é d e c i n c o n s t a t a d a n s son r a p p o r t : 

« - un hématome sous-orbitaire gauche s 'étendant à 2 cm au-dessous de la paupière 

inférieure, violacé, en voie de résolution complète. 

- une cicatrice d'environ 1 cm, fine, linéaire dans le prolongement du sourcil gauche, 

- un hématome sous-orbitaire droit en voie de résolution complète, 

- des excoriations cutanées multiples dont six importantes, en voie de cicatrisation 

complète, au niveau du membre supérieur gauche, 

- deux excoriations cutanées linéaires de 5 cm pouvant correspondre à des griffures, 

au niveau du membre supérieur droit, 

- une lésion cutanée de 0,5 cm sur la face dorsale de la main droite. 
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— un hématome sur la partie postérieure du thorax, au niveau de la région sous-

épineuse droite, 

— un hématome au niveau de la région du flanc droit, 

— un important hématome de 10 cm sur 5 cm au niveau de la partie latérale gauche 

du thorax, 

— trois hématomes au niveau du flanc gauche, 

— un important hématome sur la face antérieure du thorax, violacé, de 5 cm sur 3 cm, 

situé au niveau de la région épigastrique, 

— un hématome au niveau de la région préhépatique droite, 

— un hématome au niveau du gril costal gauche à 5 cm en dessous du mamelon, 

— un hématome de 5 cm sur 3 cm au niveau de la partie latérale gauche sur la ligne 

axillaire, 

— un hématome au niveau de la région sous-claviculaire droite, 

— un hématome au niveau de la fesse droite, 

— un hématome de 10 cm sur 5 cm au niveau de la fesse gauche, 

— un hématome linéaire de 5 cm sur 1 cm au niveau de la partie antéro-externe de la 

cuisse gauche, 

— une excoriation cutanée correspondant à une plaie en voie de cicatrisation sur la 

face antérieure de la cheville droite, 

— une tuméfaction de la face dorsale du pied droit avec excoriation cutanée sur la face 

dorsale du pied, 

— cinq plaies superficielles en voie de cicatrisation sur la face antéro-inféricure de la 

jambe droite, 

— des excoriations cutanées et une tuméfaction ecchymotique au niveau de la face 

dorsale des deux premiers métacarpiens gauches. 

Le patient signale qu 'à son arrivée à Fleury, on lui a donné un trai tement de pom

made dermique et d'antalgique. 

Il n'y a pas de lésion au niveau du cuir chevelu et au niveau du globe oculaire gauche. 

(...) » 

20. La conclusion du r a p p o r t est a insi r éd igée : 

« CONCLUSION 

Monsieur Selmouni déclare avoir été victime de sévices au cours de sa garde à vue. 

Il présente sur le revêtement cutané des lésions d'origine t raumatique dont le délai 

est compatible avec la période de garde à vue. 

Ces lésions ont une évolution favorable. » 

2 1 . Ce r a p p o r t fut j o in t au doss ier de l ' i n s t ruc t ion suivie con t r e le 

r e q u é r a n t . Le 11 d é c e m b r e 1991, le j u g e d ' i n s t ruc t ion le t r a n s m i t au pa r 

q u e t . 
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22. Pa r o r d o n n a n c e du 8 s e p t e m b r e 1992, le j u g e d ' i n s t ruc t i on renvoya 

le r e q u é r a n t devan t le t r i b u n a l co r rec t ionne l et déc ida de son m a i n t i e n en 

d é t e n t i o n . 

23 . Le 17 février 1992, le p a r q u e t du t r i b u n a l de g r a n d e i n s t ance de 

Bobigny saisit l ' inspect ion g é n é r a l e de la police na t i ona l e p o u r p rocéde r 

a u x i n t e r r o g a t o i r e s des policiers conce rnés . 

24. I n t e r r o g é par un officier de police judic ia i re , fonc t ionnai re de 

l ' inspect ion g é n é r a l e de la police na t i ona l e , le 1" d é c e m b r e 1992, à 

la m a i s o n d ' a r r ê t de F leury-Mérog is , le r e q u é r a n t conf i rma les faits clans 

les t e r m e s su ivants : 

« (...) Le 25 novembre 1991, vers 20 heures 30, je fus interpellé à proximité de mon 

hôtel, le Terminus Nord, près de la gare du Nord à Paris, par deux ou trois policiers en 

civil. Ils m'ont poussé contre un mur, tout en appuyant sur ma nuque le canon de deux 

armes. 

J e n'ai offert aucune résistance lors de mon arrestation et je ne me suis pas débattu. 

Vous me rappelez que lors de mon audition le 27 novembre 1992, j ' a i reconnu avoir 

voulu prendre la fuite lors de mon arrestation, je conteste cela. Tout d'abord, 

je maintiens ne pas avoir fait une telle déclaration à l 'inspecteur qui m'interrogeait, et 

de plus j 'ai signé les procès-verbaux sans en prendre connaissance. Le policier m'avait 

précisé à la fin de ma garde à vue qu'il m'avait fait signer que j 'avais résisté lors de mon 

interpellation et qu'ils étaient couverts. 

Lors de mon interpellation, j ' é ta i s seul, et immédiatement après je fus conduit dans 

ma chambre d'hôtel où j ' a i assisté à la perquisition, où se trouvaient déjà deux autres 

policiers. 

Durant cette opération, un inspecteur, le plus jeune du groupe, m'a porté un coup de 

poing sur la tempe gauche. Ensuite je fus conduit dans les locaux de la brigade des stu

péfiants à Bobigny, et je fus amené dans un bureau situé au premier ou deuxième étage. 

Après avoir été soumis à une fouille, où tout ce que j 'avais en ma possession a été 

retiré, mon interrogatoire mené par cinq inspecteurs a commencé. 

L'un d'eux qui paraissait être le chef m'a fait m'agenouiller sur le sol, puis il a com

mencé à me tirer les cheveux, tandis qu'un autre à l'aide d'un bâton ressemblant à une 

batte de base-bail me portait des coups dans les côtes. 

Puis, il me portait des petits coups de batte sur le crâne et cela d'une façon constante. 

Les trois autres inspecteurs avaient également un rôle actif car eux aussi me frap

paient avec les poings, certains me montaient sur les pieds, les écrasaient. 

J e crois me souvenir être arrivé à la police de Bobigny vers 22 heures, et ce traitement 

a duré jusqu'à 1 heure du matin. 

A la fin de ce premier interrogatoire, je fus confié à des policiers en uniforme se 

trouvant au rez-de-chaussée de l 'immeuble dans lequel j ' é ta i s détenu. Comme je souf

frais des côtes et de la tête à la suite des coups reçus, j ' a i avisé ces policiers et je fus 

conduit au cours de la nuit dans un hôpital de la région sans pouvoir préciser lequel. Là 

j ' a i subi divers examens, dont des radiographies et ensuite je fus ramené dans un com

missariat, mais il ne s'agissait pas de l'endroit où j 'avais été conduit en premier. 
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Les policiers en uniforme m'ont correctement traité. 

Le lendemain matin et avant mon deuxième interrogatoire, je fus examiné dans les 

locaux de la brigade des stupéfiants par un médecin qui a pu noter les traces que j 'avais 

sur le corps et provoc|uées par les violences policières. 

Le 26 novembre 1992, je fus donc interrogé à nouveau par plusieurs inspecteurs, trois 

ou quatre , dans le courant de la journée, je pense vers 10 heures du matin. Là, ils m'ont 

tiré les cheveux et porté des coups de poing et de bâton. 

Dans la même journée, le soir et alors qu'il y avait moins de personnel à l 'étage, je fus 

une nouvelle fois interrogé par six inspecteurs, qui se sont montrés particulièrement 

violents à mon égard, j ' a i reçu des coups de poing, de matraque et de batte de base-bail. 

Us ont tous exercé des violences à mon encontre et ce jusqu 'à 1 heure du matin. Je pense 

que cette séance de mauvais t rai tements avait débuté vers 19 heures. A un certain 

moment ils m'ont fait sortir dans un grand couloir desservant les bureaux et là, celui que 

je suppose être le chef m'a pris par les cheveux et il m'a fait courir, alors que les autres 

se plaçaient à des endroits différents du couloir et ils me faisaient un croc-en-jambe pour 

me faire chuter. 

Puis ils m'ont fait entrer dans un bureau où se trouvait une femme, ils m'ont obligé à 

m'agcnouiller et ils m'ont tiré les cheveux en disant à cette femme « Tiens, tu vas 

entendre quelqu'un chanter ». 

J e suis resté à cet endroit durant une dizaine de minutes. J e suis dans l'incapacité de 

vous décrire cette femme qui me paraissait jeune . 

Ensuite je fus ramené dans le couloir, et l'un des policiers a sorti son sexe et s'est 

approché de moi en disant « Tiens, suce-le » ; à ce moment là, j ' é ta i s à genoux. J 'a i 

refusé tout en gardant la bouche fermée étant donné qu'il avait approché son sexe de 

mes lèvres. 

Devant mon refus, cet inspecteur a uriné sur moi, sur les conseils d'un de ses col

lègues. 

Après ces faits, je fus conduit dans un bureau et là, ils m'ont menacé de me brûler si je 

ne parlais pas. Devant mes réponses négatives, ils ont allumé deux chalumeaux, reliés à 

deux petites bonbonnes de gaz de couleur bleue. Ils m'ont fait asseoir et ont placé près 

de mes pieds, où je n'avais plus les chaussures, les chalumeaux, à une distance 

d'un mètre environ. Dans le même temps, je recevais des coups. A la suite de ces mau

vais t ra i tements , ils m'ont menacé tout en brandissant une seringue, de me faire une 

piqûre. Voyant cela j ' a i déchiré la manche de ma chemise en leur disant « Allez-y, vous 

n'oserez pas » ; effectivement ils n'ont pas été au bout de leur projet. 

Cet te réaction a provoqué chez les policiers un nouvel accès de violence et de nouveau 

je fus malmené. 

Ces inspecteurs m'ont laissé en paix pendant une quinzaine de minutes, puis l'un 

d'eux m'a dit « Vous les arabes, vous aimez être baisés ». Ils m'ont pris, ils m'ont fait 

déshabiller et l'un d'eux m'a introduit dans l'anus une petite matraque noire. 

Mentionnons que lorsque M. Selmouni évoque cette scène, il se met à pleurer. 

J e suis conscient de ce que je viens de vous dire est grave, mais c'est l 'entière vérité, 

j'ai bien été victime de ces sévices. 

A la suite de ces violences sexuelles, je fus à nouveau placé dans une cellule. 
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Le lendemain, je fus examiné par un médecin et ce dernier a pu constater mon état. 

J 'avais avisé le docteur des violences exercées par les policiers à mon encontre et je lui 

avais même demandé d'intervenir auprès de ces inspecteurs pour qu'ils cessent de me 

torturer. 

Les violences dont je viens de faire état ont été commises durant la nuit du 25 au 

26 novembre et du 26 au 27 novembre 1991. 

Ensuite, jusqu 'à ma présentation au juge d'instruction, j ' a i reçu quelques petits coups 

de poing. 

Avant ma conduite chez le juge, les policiers étaient très gentils, allant même jusqu'à 

m'offrir du café. 

Lorsque j ' a i signé les papiers concernant les scellés, je me suis aperçu qu'une 

somme de 2 800 florins et qu'un briquet Dupont avaient disparu. J e l'ai dit à un 

policier, celui qui, je pense, était le chef, et il m'a répondu « Merde, encore » et l'af

faire en est restée là. 

Sur le briquet se trouvent les initiales A. Z. 

J e suis en mesure de reconnaître les six policiers qui m'ont frappé. 

J e peux également définir le rôle de chacun. 

Celui qui est le chef, est légèrement chauve. En ce qui concerne celui qui m'a montré 

son sexe et qui m'a ensuite sodomisé avec une matraque [il] est de taille moyenne, 

assez costaud, âgé de trente à trente-cinq ans, blond. 

Dès ma présentation devant le juge d'instruction, je l'ai informé des violences et 

quelques jours plus tard, je fus examiné à la prison. Mais le jour même de ma pré

sentation j 'avais vu un médecin au palais de justice de Bobigny. 

J 'a i un avocat depuis un mois et je l'ai avisé des conditions dans lesquelles ma garde à 

vue s'est déroulée. 

Lors de mon arrivée à la prison, les traces de violence étaient visibles sur l'ensemble 

de mon corps. Maintenant j ' a i un problème aux yeux. 

J e porte plainte contre les policiers. » 

25. Le procès-verba l fut t r a n s m i s au p r o c u r e u r de la R é p u b l i q u e de 

Bobigny le 2 d é c e m b r e 1992, d a n s le c ad re de la p r o c é d u r e r é fé rencée sous 

le n u m é r o B.92.016.5118/4. 

26. P a r j u g e m e n t du 7 d é c e m b r e 1992, la t r e i z i ème c h a m b r e du t r ibu

nal co r r ec t ionne l de Bobigny c o n d a m n a le r e q u é r a n t à qu inze ans 

d ' e m p r i s o n n e m e n t , à l ' in te rd ic t ion définit ive du t e r r i t o i r e f rançais et, 

c o n c e r n a n t l 'act ion civile de l ' a d m i n i s t r a t i o n des d o u a n e s , à paye r soli

d a i r e m e n t avec les a u t r e s p r é v e n u s u n e s o m m e globale de v ing t -qua t r e 

mil l ions de francs. Pa r a r r ê t du 16 s e p t e m b r e 1993, la cour d ' appe l de 

Par i s réduis i t la pe ine d ' e m p r i s o n n e m e n t à t re ize ans et conf i rma le 

j u g e m e n t pour le surp lus . Le 27 j u i n 1994, la C o u r de cassa t ion re j e t a le 

pourvoi du r e q u é r a n t . 

27. M. Se lmoun i fut r é g u l i è r e m e n t suivi pa r l 'hôpi ta l de l 'Hôte l -Dieu 

d u r a n t sa d é t e n t i o n . 
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B. La p r o c é d u r e d ' i n s t r u c t i o n 

28. Le 1 e r février 1993, le r e q u é r a n t déposa u n e p la in te avec cons t i tu 

t ion de p a r t i e civile a u p r è s du doyen des j u g e s d ' i n s t ruc t ion p rès le t r ibu

na l de g r a n d e ins tance de Bobigny, p o u r « coups et b lessures volonta i res 

ayan t e n t r a î n é u n e incapac i t é to t a l e de t rava i l s u p é r i e u r e à hui t j o u r s , 

coups et b lessures avec a r m e , en l 'espèce u n e b a t t e de base-bai l , a t t e n t a t à 

la p u d e u r , coups et b l e s su res vo lon ta i res ayan t e n t r a î n é une inf i rmi té 

p e r m a n e n t e , en l 'espèce la p e r t e d ' u n œil , viol c o m m i s pa r deux ou plu

s ieurs compl ices , tous commis d a n s la pé r iode a l l an t du 25 au 29 n o v e m b r e 

1991 et pa r des fonc t ionna i res de police d a n s l 'exercice de leurs fonc

t ions ». 

29. Le 22 février 1993, d a n s le cadre de la p r o c é d u r e r é fé rencée sous le 

n u m é r o B.92.016.5118/4, le p r o c u r e u r de la R é p u b l i q u e de Bobigny r equ i t 

l ' ouve r tu re d ' u n e in fo rma t ion con t r e X , du chef de coups et b lessures 

vo lon ta i res avec a r m e et sur p e r s o n n e hors d ' é t a t de se p r o t é g e r , a t t e n t a t 

à la p u d e u r , c o n c e r n a n t M. Se lmoun i , ma i s aussi un coprévenu ayant 

d é n o n c é des faits s imi la i res , M. Mad i . La p la in te déposée le 1" février 1993 

p a r le r e q u é r a n t fut e n r e g i s t r é e le 15 m a r s 1993. C e t t e nouvel le p r o c é d u r e 

fut r é f é r encée sous le n u m é r o B.93.074.6000/9. 

30. U n e commiss ion roga to i r e fut dél ivrée au d i r e c t e u r de l ' inspect ion 

g é n é r a l e des services le 27 avril 1993 pa r M""' Mary , j u g e d ' i n s t ruc t ion au 

t r i b u n a l de g r a n d e ins tance de Bobigny c h a r g é e de ces p la in tes , afin de 

p rocéde r à t ou t e s m e s u r e s u t i les à la m a n i f e s t a t i o n de la vé r i t é . Elle fixa le 

dé la i p o u r la t r ansmi s s ion des p rocès -verbaux au 15 j u i n 1993. 

3 1 . Le 9 j u i n 1993, le d o c t e u r G a r n i e r p rocéda à un nouvel e x a m e n de 

M. Se lmoun i , sur d e m a n d e de M""' Mary . D a n s son r a p p o r t déposé le 

21 j u i n 1993, il d r e s sa le cons ta t su ivant : 

«J 'ai examiné une première fois M. Selmouni qui m'avait declaré avoir été victime de 

violences au cours de sa garde à vue. Il m'a déclaré, ce jour, ne pas m'avoir fait part à ce 

moment, de violences sexuelles subies, car il avait honte d'en avoir été la victime. 

L'examen du sphincter anal ne révèle aucune lésion permet tant de corroborer ou 

d'infirmer les dires du patient, essentiellement en raison du délai entre les faits allégués 

et la date de l 'examen. 

Au plan somatique, les lésions décrites dans le certificat médical précédent ont évolué 

favorablement sans complication. 

Au plan des sévices sexuels allégués, en l'absence de tout retentissement fonctionnel 

et de lésion visible, il n'y a pas lieu de prévoir d ' iTTP directement en rapport avec ces 

faits. 

INCAPACITÉ TOTALE DE TRAVAIL PERSONNEL 

Les lésions décrites dans le certificat médical initial et lors de ma précédente exper

tise, correspondent à des lésions t raumatiques sans caractère de gravité (hématomes et 

contusions) et justifient une 111 f de 5 jours . 
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CONCLUSION 

M. Selmouni déclare avoir été victime de sévices sexuels et avoir été frappé au cours 

de sa garde à vue. 

Les lésions t raumaliques décrites ont justifié une ITTP de 5 jours. Le patient déclare 

avoir constaté une diminution de l'acuité visuelle de son œil gauche. Un examen 

ophtalmologique est indispensable pour établir une relation de causalité avec les faits 

litigieux. 

Au plan des sévices sexuels, en l'absence de toute lésion visible et de tout retentisse

ment fonctionnel, il n'y a pas lieu de prévoir d 'ITTP. » 

32. Pa r o r d o n n a n c e en d a t e du 15 j u i n 1993, la j u g e d ' in s t ruc t ion 

déc ida de la j onc t i on des d e u x p r o c é d u r e s re la t ives a u x m ê m e s faits , sous 

l 'un ique ré fé rence B.92.016.5118/4. 

33 . Elle e n t e n d i t le r e q u é r a n t le 14 m a i 1993, c o m m i t un e x p e r t le 

9 j u i n 1993 et notif ia le r é s u l t a t de l ' exper t i se méd ica le aux p a r t i e s le 

15 s e p t e m b r e 1993. 

34. Le 7 juillet 1993, le r e q u é r a n t a d r e s s a copie des cer t i f icats méd i 

caux des 29 n o v e m b r e et 2 d é c e m b r e 1991 à la j u g e d ' i n s t ruc t ion , t ou t en 

conf i rman t les t e r m e s de sa p l a in t e . 

35. D a n s u n e l e t t r e ad re s sée le 3 s e p t e m b r e 1993 au p ré s iden t de 

la d ix i ème c h a m b r e de la cour d ' appe l de Par i s , saisie des infract ions à 

la législat ion sur les s t upé f i an t s , le r e q u é r a n t i nd iqua avoir é té violé 

avec la b a t t e de base-bai l et a jou ta q u ' u n i n spec t eu r de police avait 

u r iné sur sa p e r s o n n e . Avan t ce t t e l e t t r e , le r e q u é r a n t a u r a i t égale

m e n t in formé la p r é s i d e n t e de la t r e i z i ème c h a m b r e du t r ibuna l 

co r rec t ionne l de Bobigny des mauva i s t r a i t e m e n t s subis d u r a n t la garde 

à vue. 

36. P a r commiss ion roga to i re du 8 oc tobre 1993, la j u g e d ' ins t ruc t ion 

r é i t é r a sa d e m a n d e fo rmulée le 27 avril 1993, le déla i fixé au 15 j u i n 1993 

pour le dépôt des p rocès -ve rbaux n ' ayan t pas é té r e spec t é . Pa r a i l leurs , 

elle o r d o n n a la saisie des doss iers m é d i c a u x de M. Se lmoun i à l 'hôpi ta l de 

la pr i son de F r e s n e s , à la ma i son d ' a r r ê t de F lcury-Mérogis , ainsi qu ' à 

l 'hôpi ta l de PHôte l -Dieu . 

37. La j u g e d ' i n s t ruc t i on i n t e r r o g e a à nouveau les pa r t i e s civiles le 

6 d é c e m b r e 1993, a p r è s r e t o u r des commiss ions roga to i r e s le 2 d é c e m b r e 

1993. Le r e q u é r a n t ob t in t la dé s igna t i on d 'un avocat d'office d a n s le cadre 

de l 'aide j u r i d i c t i onne l l e le 26 j a n v i e r 1994. Pa r l e t t r e s des 23 j u i n et 

27 oc tobre 1994, l ' avocate dés ignée informa le r e q u é r a n t de ses difficultés 

à o b t e n i r un p e r m i s de c o m m u n i q u e r . 

38 . Les p a r t i e s civiles furent encore i n t e r r o g é e s le 10 février 1994, da te 

à laquel le u n e p a r a d e d ' ident i f ica t ion fut o rgan i sée aux fins de recon

na i ssance des policiers mis e n cause . P a r m i dix policiers qui lui furent 

p r é s e n t é s , M. Se lmoun i en r e c o n n u t q u a t r e : M M . J e a n - B e r n a r d Hervé , 

C h r i s t o p h e S taeb le r , B r u n o G a u t i e r et P a t r i c e H u r a u l t . 
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39. La j u g e d ' i n s t ruc t ion , env i s agean t la mise en e x a m e n des policiers 

dés ignés pa r les pa r t i e s civiles, c o m m u n i q u a le doss ier au m i n i s t è r e publ ic 

le 1" m a r s 1994. 

40. Le p r o c u r e u r de la R é p u b l i q u e de Bobigny saisit le p r o c u r e u r 

g é n é r a l de Par i s , l eque l saisit ensu i t e la C o u r de cassa t ion . 

4 1 . P a r a r r ê t du 27 avril 1994, la C o u r de cassa t ion déc ida de dessa is i r 

la j u g e d ' i n s t ruc t ion de Bobigny au profit d 'un j u g e du t r i buna l d e g r a n d e 

i n s t ance de Versa i l les , d a n s l ' i n t é rê t d ' u n e b o n n e a d m i n i s t r a t i o n de la 

jus t ice . L ' in fo rmat ion é ta i t à nouveau ouve r t e le 21 j u i n 1994, sous la 

r é fé rence V.94.172.0178/3 , p a r le p r o c u r e u r de la R é p u b l i q u e p rès le t r i 

buna l de g r a n d e i n s t ance de Versa i l l e s pour : 

« violences ayant entraîné une ITT supérieure à huit jours par personnes dépositaires 

de l 'autorité publique, agression .sexuelle commise par plusieurs auteurs ou complices, 

contre toutes personnes que l'information ferait connaître ». 

42. Le 22 j u i n 1994, M""- F ranço i se C a r l i e r - P r i g e n t , v ice -prés iden te du 

t r i buna l de g r a n d e ins t ance de Versa i l l es c h a r g é e de l ' ins t ruc t ion , se vit 

a t t r i b u e r l 'affaire. 

43 . Le 8 aoû t 1994, la j u g e d ' i n s t ruc t i on d e m a n d a la c o m m u n i c a t i o n des 

deux doss iers m é d i c a u x de M. S e l m o u n i p lacés sous scellés pa r l ' inspect ion 

g é n é r a l e des services. Ces scellés lui furen t t r a n s m i s le 12 avril 1995. 

44. Le 19 s e p t e m b r e 1995, M. Se lmoun i fut opé ré de l 'œil g a u c h e à 

l 'Hô te l -Dieu . 

45 . P a r o r d o n n a n c e du 22 s e p t e m b r e 1995, la j u g e d ' i n s t ruc t ion dési

gna le d o c t e u r Biard , m é d e c i n e x p e r t en oph t a lmo log i e , aux fins de pro

céder à u n e x a m e n o p h t a l m o l o g i q u e de M. Se lmoun i . 

46. Le 5 j a n v i e r 1996, le délai accordé à l ' exper t méd ica l pour dépose r 

son r a p p o r t fut p ro rogé . Le 18 j a n v i e r 1996, le r a p p o r t méd ica l fut déposé . 

Le d o c t e u r Biard fit le cons ta t su ivant : 

« 1. La capacité visuelle de M. Selmouni s'est dégradée depuis l 'intervention 

de septembre 1995. Rien ne permet d'affirmer qu'elle se serait réellement dégradée 

entre le 25 novembre 1991 et fin septembre 1995. 

2. Les violences dont il aurait été l'objet, en l'occurrence les coups portés à la face 

dans la région périorbitaire gauche, auraient pu entraîner des lésions oculaires, mais en 

dehors des symptômes subjectifs de métamorphopsies, voire d'une baisse de vision, et de 

la constatation isolée d'une membrane épirétinienne, il n'a jamais été constaté de stig

mate oculaire, en particulier antérieur, ni de manifestations hémorragiques rétiniennes 

contemporaines des t raumatismes mis en cause permettant de les relier. Par contre, il a 

été constaté des manifestations dégénératives en relation avec une affection constitu

tionnelle (myopie bilatérale). » 

47. Le 6 février 1996, le r a p p o r t méd ica l fut notifié à M. S e l m o u n i , ce 

d e r n i e r é t a n t p a r a i l leurs a u d i t i o n n é . Il m a i n t i n t ses accusa t ions à l 'en-

con t r e des q u a t r e policiers qu ' i l avait dés ignés . Le 7 m a r s 1996, l ' a u t r e 

p a r t i e civile, M . M a d i , fut é g a l e m e n t e n t e n d u e . M. Mad i dés igna un cin

q u i è m e policier , M . Alexis Leclercq . 
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48 . P a r l e t t r e du 2 m a i 1996, la j u g e d ' i n s t ruc t ion d e m a n d a au 

d i r e c t e u r de la police jud ic i a i r e les coordonnées des fonc t ionna i res de 

police mis en cause . Le d i r e c t e u r de la police judicia i re r épond i t le 23 mai 

1996. 

49. Le 21 oc tobre 1996, la j u g e d ' i n s t ruc t ion a d r e s s a des avis de mise 

en e x a m e n aux cinq policiers mis en cause p a r le r e q u é r a n t . 

50. Les cinq policiers mis en cause p a r M M . S e l m o u n i et M a d i , à savoir 

M M . H e r v é , S taeb le r , G a u t i e r , Lec le rcq et H u r a u l t , f i rent r e s p e c t i v e m e n t 

l 'objet d ' un i n t e r r o g a t o i r e de p r e m i è r e c o m p a r u t i o n les 10, 24 et 

31 j anv ie r , 28 février et 7 m a r s 1997. Ils furent mis en e x a m e n pour 

violences ayan t e n t r a î n é une incapac i té to ta le de t ravai l s u p é r i e u r e à 

hu i t j o u r s p a r dépos i t a i r e de l ' au to r i t é pub l ique . M M . H e r v é , S taeb le r , 

G a u t i e r et H u r a u l t furen t é g a l e m e n t mis en e x a m e n p o u r agress ion 

sexuel le p a r p lu ra l i t é d ' a u t e u r s ou de compl ices . 

5 1 . Le 24 avril 1998, c o m p t e t enu des d é n é g a t i o n s des policiers , qui 

s o u t e n a i e n t que l ' i n te rpe l l a t ion de M . Se lmoun i avai t é té « mouve

m e n t é e », la juge d ' i n s t ruc t i on d é s i g n a à nouveau le d o c t e u r G a r n i e r en 

qua l i t é d ' expe r t , afin d ' e x a m i n e r l ' ensemble des doss iers et cer t i f icats 

m é d i c a u x don t M . S e l m o u n i faisait l 'objet et pour d i re si les lésions cons

t a t é e s pouva ien t r é s u l t e r d ' une i n t e rpe l l a t i on « m o u v e m e n t é e » réal isée 

le 25 n o v e m b r e 1991 vers 20 h 30 ou si, au c o n t r a i r e , elles é t a i e n t compa

t ibles avec les accusa t ions du r e q u é r a n t . 

52. Le m ê m e j o u r , le r e q u é r a n t d e m a n d a la r éa l i sa t ion d ' un ce r t a in 

n o m b r e d ' ac tes d ' i n s t ruc t ions , n o t a m m e n t une nouvel le conf ron ta t ion , 

des c o m p l é m e n t s d ' expe r t i s e s méd ica le s , p o u r f ixation du pré judice subi 

pa r lui, ainsi q u ' u n t r a n s p o r t sur les l ieux de la g a r d e à vue . Pa r ordon

nance du 7 ma i 1998, la j u g e d ' i n s t ruc t ion re j e t a les d e m a n d e s , e s t i m a n t 

n o t a m m e n t que c e r t a i n e s d ' e n t r e elles é t a i en t p a r t i e l l e m e n t sat isfai tes . 

53 . Le 4 j u i n 1998, le r e q u é r a n t fut conf ronté a u x q u a t r e policiers . A 

ce t t e occasion, il p réc i sa le rôle j o u é pa r c h a c u n d ' e n t r e eux d u r a n t la 

ga rde à vue . 

54. Le r a p p o r t d u d o c t e u r G a r n i e r fut déposé le 3 ju i l le t 1998. L 'exper t 

conclut son r a p p o r t d a n s les t e r m e s su ivants : 

« L'étude du dossier médical permet de dire qu'une progression des localisations 

t raumatiques a été constatée médicalement au cours de la garde à vue. 

Un certain nombre correspond certainement à une interpellation « mouvementée » le 

25 novembre 1991 vers 20 heures 30 telle qu'elle a été décrite par les OPJ [officiers de 

police judiciaire] en cause. 

Les lésions, en particulier au niveau des membres inférieurs et des fesses, qui n'ont 

pas été visualisées lors de l 'examen initial, sont certainement postérieures à cette 

interpellation et sont compatibles avec les déclarations du patient. 

En ce qui concerne les violences de type sodomie décrites par le patient, la négativité 

de l 'examen réalisé le 9 juin 1993, soit un an et demi après les faits initiaux, ne permet ni 

d'exclure ni d'affirmer la réalité de ces faits. » 
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55. Le 25 aoû t 1998, la j u g e d ' i n s t ruc t ion notif ia u n avis à pa r t i e 

s ignif iant la fin de l ' ins t ruc t ion à M. Se lmoun i . Le doss ier d ' i n s t ruc t ion fut 

c o m m u n i q u é au p a r q u e t le 15 s e p t e m b r e 1998. 

56. Le 19 oc tobre 1998, le p r o c u r e u r de la R é p u b l i q u e pr i t son r équ i 

s i toi re définitif. Il conclut n o t a m m e n t : 

« (...) les dénégations des policiers mis en cause ne résistent pas davantage à l 'examen 

que leurs explications fondées sur une interpellation mouvementée ou une rébellion au 

cours d'un interrogatoire. 

La constance et la cohérence des déclarations d'Ahmed Selmouni et 

d'Abdclmajid Madi justifient leur prise en considération. Elles sont, au surplus, corro

borées par des constatations d'ordre médical et forment ainsi, à Pencontre des 

cinq personnes mises en cause, un ensemble de charges suffisantes pour que les faits 

soient soumis à l 'examen de la juridiction de jugement . (...) » 

57. Pa r o r d o n n a n c e du 21 oc tobre 1998, la j u g e d ' i n s t ruc t ion renvoya 

les cinq policiers mis en cause pa r -devan t le t r i buna l co r rec t ionne l de 

Versa i l l es . P o u r ce qui est des faits a l l égués p a r M. Se lmoun i , la juge r en 

voya les q u a t r e policiers conce rnés d e v a n t le t r i b u n a l , des chefs de vio

lences vo lon ta i res ayan t e n t r a î n é une incapac i t é to ta le de t rava i l de moins 

de hui t j o u r s , et d ' a t t e n t a t s à la p u d e u r avec violences , c o n t r a i n t e s et en 

r é u n i o n . 

58. L ' aud i ence se t in t devan t le t r i b u n a l co r rec t ionne l de Versa i l les le 

5 février 1999. Le r e q u é r a n t déposa des conclusions pour soulever u n e 

excep t ion d ' i n c o m p é t e n c e du t r i b u n a l au profit de la cour d 'ass ises , aux 

motifs q u e les faits d ' a t t e i n t e sexue l le c o n s t i t u a i e n t en réa l i t é des faits de 

viol, qu ' i l é ta i t v ic t ime de coups et b lessures vo lon ta i res ayan t e n t r a î n é 

u n e inf i rmi té p e r m a n e n t e , en l 'espèce u n e p e r t e d ' acu i t é v isuel le , c o m m i s 

pa r des dépos i t a i r e s de l ' au to r i t é pub l ique e t , enfin, q u e les sévices infligés 

deva ien t ê t r e qual if iés d ' ac tes de t o r t u r e ayan t p récédé ou a c c o m p a g n é un 

c r ime . C e t t e excep t ion d ' i n c o m p é t e n c e fut j o i n t e au fond p a r le t r i buna l . 

A l ' issue des d é b a t s , le p r o c u r e u r de la R é p u b l i q u e requ i t u n e pe ine de 

q u a t r e ans d ' e m p r i s o n n e m e n t p o u r M. H e r v é , et de t rois a n s p o u r 

M M . S taeb le r , H u r a u l t et G a u t i e r . Le t r i b u n a l co r r ec t ionne l mit l 'affaire 

en dé l ibé ré j u s q u ' a u 25 m a r s 1999. 

59. P a r j u g e m e n t du 25 m a r s 1999, le t r i b u n a l co r r ec t ionne l de 

Versa i l l e s r e j e t a l ' except ion d ' i n c o m p é t e n c e soulevée p a r M. Se lmoun i , 

aux motifs , n o t a m m e n t , que : 

- p o u r la qual i f icat ion des faits d ' a t t e i n t e sexue l le en faits de viol : 

« (...) Le tribunal doit toutefois relever que ni les certificats médicaux, ni les 

expertises réalisées n'ont permis de met t re en évidence les faits de pénétration anale 

décrits. Par ailleurs, Selmouni n'a pu identifier l 'auteur du viol dont il aurait été victime. 

En conséquence, ces faits ne peuvent être retenus ; » 

- p o u r la qual i f ica t ion de coups et b lessures vo lon ta i res ayan t e n t r a î n é 

une in f i rmi té p e r m a n e n t e : 
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« (...) Le tribunal observe que l'expertise menée par le docteur Biard ne permet pas 

d'établir le lien de causalité entre la perte d'acuité visuelle subie par Selmouni et les 

coups reçus. Il n'y a donc pas lieu de faire droit à la requête sur ce point : » 

- pour la qual i f ica t ion des sévices en ac tes de t o r t u r e ayant p r é c é d é ou 

a c c o m p a g n é u n c r i m e : 

« Outre que ces actes n'étaient pas réprimés en tant que tels par l'ancien code pénal 

applicable au moment des faits, en l'espèce, les actes de violence subis par 

Ahmed Selmouni qui devraient selon lui être qualifiés d'actes de torture ou de barbarie 

n'ont pas précédé ou accompagné de crime. 

Le tribunal considère en conséquence que les faits qui lui sont soumis ne sont pas 

susceptibles de recevoir une qualification criminelle. (...) » 

60. Sur la cu lpabi l i té des policiers, le t r i b u n a l co r rec t ionne l re leva qu' i l 

é ta i t « en p r é s e n c e de deux thèses p a r f a i t e m e n t con t r ad i c to i r e s » et 

décida d ' e x a m i n e r « success ivement » « un c e r t a i n n o m b r e d 'ex

pl icat ions » avancées p a r les policiers : t e n a n t « p o u r acquis (...) q u e les 

b lessures [du r e q u é r a n t ] on t é té occas ionnées p e n d a n t la g a r d e à vue ou 

p e n d a n t un t e m p s t rès voisin », le t r i buna l e s t i m a que des faits de rébel 

lion de la par t des p a r t i e s civiles, lors de leur a r r e s t a t i o n , ne pouva ien t 

suffire à exp l ique r l ' a m p l e u r des b lessures c o n s t a t é e s ; q u e les éven tue l l e s 

« incohérences » d a n s les déc l a r a t i ons des p a r t i e s civiles n ' é t a i e n t pas 

d é t e r m i n a n t e s et q u e , d a n s l ' en semble , « les p a r t i e s civiles on t é té cons

t a n t e s d a n s leur r e l a t ion des faits et les m o m e n t s où ils se sont dé rou l é s » ; 

q u e m ê m e en p r é s e n c e d ' un doss ier sol ide, « t ou t fonc t ionna i re de police 

sait b ien q u ' u n aveu est p ré fé rab le et b ien difficile ensu i t e à c o n t e s t e r 

pour un p révenu » ; qu '« un e n s e m b l e d ' é l é m e n t s p e r m e t d ' in f i rmer la 

thèse selon laque l le les pa r t i e s civiles se sont conce r t ée s pour d é n o n c e r les 

fonc t ionna i res de police ». 

61 . Le t r ibuna l co r rec t ionne l de Versa i l l es , e s t i m a n t que « l ' ensemble 

des é l é m e n t s recuei l l is en cours d ' i n fo rma t ion et lors des d é b a t s p e r m e t 

donc d ' é t ab l i r que les faits se sont b ien dé rou l é s c o m m e l 'ont décr i t les 

v ic t imes », déc l a r a les policiers coupab les des faits r ep rochés . E s t i m a n t 

devoir faire « une appl ica t ion e x e m p l a i r e de la loi péna l e », le t r i buna l 

c o n d a m n a M M . H u r a u l t , G a u t i e r et S t a e b l e r à u n e pe ine de trois ans 

d ' e m p r i s o n n e m e n t . C o n c e r n a n t le q u a t r i è m e policier p r é v e n u , le t r i buna l 

e s t i m a q u e : 

« (...) en sa qualité d'inspecteur divisionnaire, chef du groupe des policiers, 

Bernard Hervé porte la responsabilité des méthodes utilisées pour mener l 'enquête sous 

son contrôle et sa direction. En outre, il a participé directement à ces violences en tirant 

les cheveux des parties civiles, qui l'ont identifié sans équivoque pour être le chef. 

Le tribunal estime devoir en conséquence sanctionner plus sévèrement les agisse

ments de Bernard Hervé en prononçant à son encontre une peine de quatre années 

d 'emprisonnement. 
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M. Hervé exerçant toujours une fonction de responsabilité, l'ordre public impose que 
la peine soit exécutée immédiatement. Le tribunal décerne mandat de dépôt à l'en-
eontre de Bernard Hervé. » 

62. Sur l 'act ion de M . Se lmoun i , le t r i buna l co r rec t ionne l de Versa i l les 

le déc l a r a recevable e n sa cons t i t u t i on de pa r t i e civile, c o n s t a t a qu ' i l 

n 'ava i t pas chiffré sa d e m a n d e et qu ' i l se réserva i t de saisir les j u r i d i c t i ons 

civiles, et lui en d o n n a ac te . 

63 . Les policiers i n t e r j e t è r e n t appe l de ce j u g e m e n t . 

64. Le 8 avril 1999, la cour d ' appe l de Versa i l les r e j e t a une d e m a n d e de 

mise en l iber té p r é s e n t é e pa r M. H e r v é , aux motifs q u e : 

« (...) les infractions en cpiestion, en raison de leur gravité hors du commun compte 

tenu de la qualité d'officier de police judiciaire, chargé de faire respecter la loi répu

blicaine, du prévenu déclaré coupable par le premier juge, ont provoqué un trouble 

exceptionnel et persistant à l'ordre public (...) » 

65. Pa r a r r ê t du 1" ju i l l e t 1999, a p r è s d é b a t s des 20 et 21 ma i 1999, 

d é b a t s à l ' issue desque l s M. H e r v é fut r emis en l ibe r té , la cour d ' appe l de 

Versa i l l es re laxa les policiers au bénéfice du d o u t e du chef d ' a t t e n t a t à la 

p u d e u r , mais elle les déc l a r a coupab les de « coups et b lessures vo lon ta i res 

avec ou sous la m e n a c e d ' u n e a r m e , ayan t occas ionné u n e incapac i té to ta le 

de t ravai l in fér ieure à hui t j o u r s p o u r Se lmoun i et s u p é r i e u r e à hui t j o u r s 

pour M a d i , pa r des fonc t ionna i res de police à l 'occasion de l 'exercice de 

leurs fonct ions et sans mot i f l ég i t ime ». Elle c o n d a m n a M . H e r v é à une 

pe ine de d ix-hui t mois d ' e m p r i s o n n e m e n t don t qu inze mois avec surs is , 

M M . G a u t i e r e t S t a e b l e r à q u i n z e mois d ' e m p r i s o n n e m e n t avec surs is e t 

M. H u r a u l t à douze mois d ' e m p r i s o n n e m e n t avec surs is . La cour d ' appe l 

mot iva n o t a m m e n t sa décis ion d a n s les t e r m e s su ivan ts : 

« Sur la culpabilité 

Sur les coups et blessures volontaires 

Considérant tpie dans l'absolu la parole d'un policier, a fortiori celle d'un officier de 

police judiciaire est plus crédible que celle d'un trafiquant de drogue ; que toutefois ce 

postulat est fragilisé, voire ébranlé, lorsque les déclarations des délinquants sont con

fortées par des éléments extérieurs tels que des constatations médicales ; qu'il est 

encore plus fortement remis en question lorsque les explications des policiers 

connaissent des variations significatives au fil de la procédure ; qu'enfin le préjugé 

favorable dont bénéficient ces derniers est anéanti s'il est démontré , comme en l'espèce, 

que les procès-verbaux rédigés ne reflètent pas la vérité ; 

Sur les constats médicaux 

Considérant que les accusations portées par les parties civiles sont confortées par des 

constatations médicales non équivoques; qu'en premier lieu, en ce qui concerne 

Selmouni, l'expert Garnier a relevé, dans son rapport du S mai 1998, que tous les 

médecins qui ont procédé à son examen, pendant sa garde à vue, ont constaté des lésions 

d'origine t raumatique au niveau du bras gauche, de la région orbitairc gauche, du cuir 

chevelu et du dos ; que, dès le 29 novembre 1991, des lésions supplémentaires ont été 

visualisées au niveau des membres inférieurs ; qu'il a ajouté que, dans son examen du 
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7 décembre 1991, il avait retrouvé des lésions antérieurement décrites et en a trouvé 

d'autres au niveau des fesses et de la cheville droite ; 

Considérant ainsi que l 'étendue des lésions progressait sur la personne de Selmouni 

au fur et à mesure qu'avançait la garde à vue sans que celle-ci ait été interrompue ; 

Considérant que l'ecchymose palpébrale gauche, la cicatrice fine linéaire 

d'un centimètre dans le prolongement du sourcil gauche, les hématomes sous-orbitaircs 

droit et gauche constatés le 29 novembre 1991 par le docteur Edery, puis qualifiés 

« d 'hématomes en lunettes » le 2 décembre 1991 par le docteur Nicot, sont compatibles 

avec les coups de poing évoqués par Selmouni ; 

Considérant que les hématomes divers constatés sur le thorax, les flancs gauche et 

droit, le ventre, sont compatibles avec les coups de poing et de pied évoqués par 

Selmouni dans sa déclaration du 7 décembre 1991 ; 

Considérant que les douleurs du cuir chevelu et céphalées mentionnées par les doc

teurs Aoustin et Edery, sont également de nature à conforter les déclarations de 

Selmouni, selon lesquelles il a été tiré par les cheveux et a été l'objet de « petits coups 

répétés » sur la tête avec un instrument pouvant correspondre à une batte de base-bail ; 

Considérant que les hématomes relevés sur les fesses et les cuisses ne peuvent pro

venir cpie de coups portés par un objet contondant ; que de même les lésions apparentes 

au niveau des jambes , des chevilles et des pieds sont concordantes avec les coups ou 

écrasements dont s'est plaint Selmouni ; 

Considérant qu'il résulte de ce qui précède que les lésions objectives, constatées par 

les examens successifs, correspondent aux coups décrits par Selmouni ; 

Considérant en ce qui concerne Madi que les certificats médicaux et expertises 

attestent de la réalité et de l'intensité des coups qui lui ont été portés ; que par ailleurs, 

comme énoncé par l 'expert, le délai entre l 'apparition des lésions objectivées et les faits 

litigieux milite en faveur de microtraumatismes répétés ; 

Considérant que les excoriations au niveau du cuir chevelu sont bien en concordance 

avec ses déclarations ; qu'il a en effet soutenu à de multiples reprises avoir été victime 

de coups répétés sur la tête avec un objet contondant ; 

Considérant que la forme rectangulaire de l 'hématome volumineux de la cuisse 

droite et des trois hématomes de la cuisse gauche correspond parfaitement à des coups 

portés par un objet contondant, tel que décrit par le plaignant ; 

Sur tes versions des prévenus 

Considérant que les explications des prévenus quant à l'origine des lésions constatées 

manquent totalement de crédibilité ; qu'elles ont d'ailleurs, sur ces points comme sur 

d 'autres, été fluctuantes ; qu'ainsi, Bernard Hervé, après avoir d'abord affirmé qu'il 

était intervenu en renfort pour interpeller Selmouni (D57), a expliqué ensuite qu'il ne 

se trouvait pas dans la rue où avait lieu l 'interpellation mais à l ' intérieur de l'hôtel : 

Considérant que les prévenus soutiennent que les accusations portées résultent d'une 

concertation orchestrée ; qu'il y a lieu de relever sur ce point que, tout au long de 

sept années d'enquête puis d'instruction, aucun élément n'a été recueilli qui puisse 

accréditer cette thèse ; que les plaignants avaient des intérêts sensiblement divergents ; 

que les descriptions successives des sévices qu'ils prétendaient avoir endurés ne laissent 

apparaître aucune connivence, étant souligné que, pour sa part , Selmouni n'a pratique

ment jamais été assisté d'un conseil dans la procédure relative au trafic de stupéfiants ; 
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Considérant qu'il n'est pas sans intérêt de noter que Madi et Selmouni, n'ayant 

jamais été antér ieurement placés en garde à vue, ne pouvaient non plus utiliser leur 

expérience en la matière pour échafauder un montage mensonger ; 

Considérant que l'interpellation de Selmouni à proximité de son hôtel, même en la 

supposant quelque peu mouvementée, ne peut expliquer ni l ' importance des blessures 

ni leur apparition progressive confirmée par les photographies versées au dossier alors 

que, sitôt après, les policiers concernés n'ont pas fait constater de traces suspectes tant 

sur leur personne que sur celle de Selmouni, traces qui auraient justifié un examen 

médical approfondi et ce, dans leur intérêt même ; 

Considérant, pour ce qui est de Madi, que la version des policiers, selon laquelle il se 

serait volontairement frappé la tête contre le mur et une armoire, n'est pas compatible 

avec les conclusions des expertises médicales ; 

Que l'expert a en effet relevé que, dans ce type d'événement, il est habituel de cons

tater , au moment des faits, des lésions t raumatiques franches, voire des plaies hémor

ragiques, ce qui n'a pas été le cas ; 

Que l 'ensemble de ces éléments conduit la Cour à se convaincre de ce que la rébellion 

alléguée a été imaginée par les mis en cause pour justifier l ' importance et la localisation 

des hématomes et lésions présentés par le gardé à vue ; 

SUT la fiabilité des procès-verbaux 

Considérant (pie les policiers du SDPJ 93 et notamment Jean-Bernard Hervé ont 

admis à la barre que plusieurs procès-verbaux établis lors de la garde à vue de Selmouni 

et Madi portaient des mentions inexactes tant au niveau des horaires que de l'identité 

des rédacteurs ; qu'aucune explication logique n'a été donnée à ce sujet de nature à 

entraîner l'adhésion de la Cour ; que, par exemple, Hurault a relaté par procès-verbal 

(1)114) la perquisition à laquelle il a procédé à Gonesse, le 26 novembre de 17 h 30 à 

18 h 55, et a « constaté » à 18 h 45, soit au même moment, dans un autre procès-verbal 

(D158) la rébellion de Madi, expliquant en outre devant la Cour être intervenu pour le 

calmer ; 

Considérant que l'absence totale de fiabilité des actes établis par les enquêteurs 

s'avère gravissime dans la mesure où l'ensemble du fonctionnement de la justice pénale 

repose sur la confiance pouvant être accordée aux procès-verbaux des officiers et agents 

de police judiciaire ; 

Considérant, au vu de l 'ensemble de ces éléments, que les brutalités reprochées aux 

prévenus sont caractérisées et que c'est a jus te titre que les premiers juges ont estimé 

qu'ils n'avaient fait que masquer dans la procédure la réalité de leurs agissements ; 

(...) 

Sur la peine 

Considérant que les faits dont les prévenus se sont rendus coupables revêtent une 

exceptionnelle gravité, ce qui exclut qu'ils puissent bénéficier des dispositions de la loi 

d'amnistie du 3 août 1995 ; qu'il y a lieu de les considérer comme des t rai tements par

ticulièrement dégradants ; qu'ayant été commis par des fonctionnaires d'autorité, 

chargés de faire respecter la loi républicaine, ils doivent être réprimés sans faiblesse, un 

tel comportement ne pouvant trouver de justification et ce, quels que soient la per

sonnalité des délinquants mis à leur disposition et leur degré de perversion et de dan-

gerosilé ; 
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Considérant que la gravité de ces faits est toutefois sans commune mesure avec celle 

qui aurait été la leur si les sévices sexuels avaient été caractérisés et retenus ; que par 

ailleurs, ils n'apparaissent pas avoir été le résultat d'une concertation préalable organi

sée ; qu'au vu de leur participation respective, de l'absence d'antécédents, et des dos

siers administratifs des prévenus, la Cour estime devoir réduire de manière consé

quente le quantum des peines d 'emprisonnement, comme indiqué au dispositif, et laisser 

à l 'autorité hiérarchique le soin d'apprécier les suites disciplinaires qui s'imposent en 

l'espèce, en assortissant ces peines d'un sursis simple, de manière partielle seulement 

pour ce qui concerne Hervé dont la responsabilité apparaît plus importante, eu égard à 

sa qualité de chef; 

(...) » 

PROCÉDURE DEVANT LA COMMISSION 

66. M. Se lmoun i a saisi la C o m m i s s i o n le 28 d é c e m b r e 1992, dénon

çan t u n e viola t ion des a r t ic les 3 et 6 § 1 de la Conven t ion . 

67. Le 25 n o v e m b r e 1996, la C o m m i s s i o n déc la ra la r e q u ê t e 

(n" 25803/94) recevable . D a n s son r a p p o r t du 11 d é c e m b r e 1997 (ancien 

a r t ic le 31 de la C o n v e n t i o n ) , elle conclut , à l ' u n a n i m i t é , à une violat ion des 

a r t ic les 3 et 6 § 1. Le t ex t e i n t ég ra l de son avis et des t rois op in ions sépa

rées don t il s ' a c c o m p a g n e figure en a n n e x e au p ré sen t a r r ê t . 

CONCLUSIONS PRÉSENTÉES À LA COUR 

68. D a n s son m é m o i r e , le G o u v e r n e m e n t invite la C o u r à d i re q u e le 

r e q u é r a n t , c o n c e r n a n t le gr ief t i ré de l 'ar t ic le 3 de la C o n v e n t i o n , n ' a pas 

épuisé les voies de r ecour s i n t e r n e s et , à t i t r e subs id ia i re , q u e les laits 

r e p r o c h é s aux policiers mis en cause ne p e u v e n t pas s ' ana lyser en « tor

t u r e ». P a r a i l leurs , le G o u v e r n e m e n t r econna î t le c a r a c t è r e excessif de la 

d u r é e globale de la p r o c é d u r e au r ega rd de l 'ar t icle 6 § 1 de la Conven t ion . 

69. D e son cô té , le r e q u é r a n t pr ie la C o u r d e c o n s t a t e r qu ' i l y a eu 

violat ion des a r t i c les 3 et 6 § 1 de la C o n v e n t i o n et de lui a l louer une 

sa t is fact ion équ i t ab l e au t i t r e d e l 'ar t ic le 4 1 . 

EN DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DL LA 

C O N V E N T I O N 

70. Le r e q u é r a n t se p la in t de ce que le d é r o u l e m e n t de sa g a r d e à vue a 

e n t r a î n é une viola t ion de l 'ar t ic le 3 de la C o n v e n t i o n , libellé c o m m e suit : 

« Nul ne peut être soumis à la torture ni à des peines ou t rai tements inhumains ou 

dégradants . » 
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A. S u r l ' e x c e p t i o n p r é l i m i n a i r e d u G o u v e r n e m e n t 

71. Le G o u v e r n e m e n t sou t i en t à t i t r e p r inc ipa l , c o m m e déjà devan t la 

C o m m i s s i o n , q u e le gr ief t i r é de l 'a r t ic le 3 ne peu t ê t r e e x a m i n é en l ' é ta t 

p a r la C o u r , en ra ison du défau t d ' é p u i s e m e n t , p a r le r e q u é r a n t , des voies 

de r ecour s i n t e r n e s . Le G o u v e r n e m e n t e s t i m e q u e la cons t i t u t i on de pa r 

t ie civile du r e q u é r a n t d a n s le c ad re de la p r o c é d u r e péna l e d i l igen tée à 

l ' encon t re des pol iciers cons t i t ue un recours n o r m a l e m e n t d isponib le et 

suffisant pour lui p e r m e t t r e d ' o b t e n i r r é p a r a t i o n des pré judices a l légués . 

Selon le G o u v e r n e m e n t , force est de r e c o n n a î t r e q u e la p r o c é d u r e a connu 

des d é v e l o p p e m e n t s ma j eu r s depu i s le cons t a t de la C o m m i s s i o n du 

25 n o v e m b r e 1996. Il e s t ime c e p e n d a n t qu ' i l n ' ex i s te pas en l 'espèce 

« c e r t a i n e s c i r cons tances pa r t i cu l i è r e s » suscep t ib les de p e r m e t t r e aux 

o r g a n e s de la C o n v e n t i o n de d i s p e n s e r le r e q u é r a n t de son obl iga t ion 

d ' épu i s e r les voies de recours i n t e r n e s ( a r r ê t Akdivar et a u t r e s c. T u r q u i e 

du 1 6 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV). Il e s t ime q u ' o n 

ne peu t lui r e p r o c h e r une « passivi té to ta le », p u i s q u ' u n e e n q u ê t e a d m i 

n i s t ra t ive a b ien eu lieu à l ' ini t iat ive du p a r q u e t de Bobigny, ce d e r n i e r 

ayan t ensu i t e r equ i s l ' ouve r tu re d ' u n e in fo rma t ion le 22 février 1993. Pa r 

a i l leurs , il no te q u e si le t r a i t e m e n t de la p r o c é d u r e n ' a pas é té un i fo rme , 

conna i s san t des pér iodes de g r a n d e d i l igence a l t e r n a n t avec des p h a s e s de 

l a t ence , il a c e p e n d a n t p e r m i s le renvoi des fonc t ionna i res de police devan t 

le t r i b u n a l co r r ec t ionne l de Versa i l les . O r le G o u v e r n e m e n t relève q u ' e n 

cas de c o n d a m n a t i o n des pol ic iers , M. Se lmoun i p o u r r a i t soll ici ter , en sa 

qua l i t é de pa r t i e civile, l 'octroi d ' u n e i n d e m n i s a t i o n en ra ison des p ré 

jud i ce s subis : d a n s ce t t e pe r spec t ive , sa pa r t i c ipa t ion à la p r o c é d u r e 

péna le ne saura i t ê t r e t e n u e p o u r « inefficace » au sens de la j u r i s p r u d e n c e 

de la C o n v e n t i o n . 

P a r a i l leurs , le G o u v e r n e m e n t e s t ime q u e la p r é s e n t e affaire se dis

t i ngue de l 'affaire M i t a p et Muf tuog lu c. T u r q u i e c i tée pa r la C o m m i s s i o n 

d a n s sa décis ion sur la recevabi l i t é ( r e q u ê t e s n o s 15530/89 et 15531/89, 

décis ion du 10 oc tobre 1991, Décis ions et r a p p o r t s (DR) 72, p . 169), ainsi 

q u e des affaires T o m a s i c. F r a n c e ( r e q u ê t e n° 12850/87, décis ion du 

13 m a r s 1990, D R 64, p . 128) et R inge i sen c. A u t r i c h e du 16 ju i l l e t 1971 

(série A n° 13), d a n s lesquel les il fut a d m i s q u e le d e r n i e r éche lon des 

r ecour s i n t e r n e s avai t é té a t t e i n t peu a p r è s le dépôt de la r e q u ê t e , ma i s 

avan t que la C o m m i s s i o n n 'a i t é té appe l ée à se p r o n o n c e r sur la receva

bi l i té . N o n s e u l e m e n t la C o m m i s s i o n n ' a u r a i t donc pas suivi sa j u r i s 

p r u d e n c e hab i tue l l e , ma i s e n o u t r e l 'affaire M i t a p et Muf tùog lu conce rna i t 

la d u r é e d ' u n e p r o c é d u r e , non la viola t ion a l l éguée des d ispos i t ions de 

l 'ar t ic le 3. 

Le G o u v e r n e m e n t e s t ime q u e la d u r é e excessive de l ' e x a m e n du 

r ecour s exe rcé p a r le r e q u é r a n t ne peu t c o n d u i r e ipso facto a u c o n s t a t de 

son inefficacité et qu ' i l convien t , en l ' e spèce , de p r e n d r e d û m e n t en con-
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s idéra t ion le fait q u e les policiers mis en cause ont à r é p o n d r e des faits qui 

leur sont r e p r o c h é s devan t les j u r id i c t ions péna le s i n t e r n e s . La r e q u ê t e 

soumise à l ' e x a m e n de la C o u r sera i t donc p r é m a t u r é e . 

72. Le r e q u é r a n t r é t o r q u e qu ' i l a sat isfai t à l 'obl igat ion d ' épu i se r les 

voies de r ecour s i n t e r n e s . Il r appe l le qu' i l a déc la ré dépose r p l a in t e dès la 

fin de son aud i t ion p a r un officier de police jud ic i a i r e de l ' inspect ion 

géné ra l e de la police na t i ona l e le 1" d é c e m b r e 1992. Il a joute q u ' e n s u i t e , 

face à l ' iner t ie du p a r q u e t p rès le t r i buna l de g r a n d e i n s t ance de Bobigny, 

il a déposé u n e p l a in t e avec cons t i t u t i on de p a r t i e civile a u p r è s du doyen 

des j u g e s d ' i n s t ruc t i on d a t é e du 1" février 1993, e n r e g i s t r é e le 15 m a r s de 

la m ê m e a n n é e . P a r la su i t e , le r e q u é r a n t e s t ime qu ' i l ne d isposai t d ' a u c u n 

recours p o u r faire accé l é r e r le cours de la p r o c é d u r e . Il cite l 'affaire Aksoy 

c. T u r q u i e ( a r r ê t du 18 d é c e m b r e 1996, Recueil 1996-VI), p o u r conclure 

q u e « r ien n ' impose d 'u se r de recours qu i ne sont ni a d é q u a t s , ni effec

tifs », ce qui a u r a i t é té a s s u r é m e n t le cas en l ' espèce . 

73. Selon la C o m m i s s i o n , M. S e l m o u n i a sat isfai t aux ex igences de 

l 'ar t icle 35 de la Conven t i on . Elle e s t i m e , c o m p t e t e n u de la g rav i té des 

a l l éga t ions du r e q u é r a n t et de l ' anc i enne t é des fai ts , que les au to r i t é s 

n 'on t pas pr is t ou t e s les m e s u r e s posi t ives que les c i r cons tances de la 

cause imposa i en t p o u r faire a b o u t i r r a p i d e m e n t l ' ins t ruc t ion . 

74. La C o u r rappe l le q u e la finalité de l 'a r t ic le 35 est de m é n a g e r aux 

E t a t s c o n t r a c t a n t s l 'occasion de p r é v e n i r ou r ed re s s e r les violat ions 

a l l éguées con t r e eux avan t q u e ces a l l éga t ions ne soient soumises aux 

o r g a n e s de la Conven t i on (voir, pa r e x e m p l e , les a r r ê t s H e n t r i c h c. F rance 

du 22 s e p t e m b r e 1994, série A n" 296-A, p. 18, § 33 ; Reml i c. F r a n c e du 

23 avril 1996, Recueil 1996-11, p . 571 , § 33) . Les E t a t s n 'on t donc pas à 

r é p o n d r e de leurs ac tes devan t un o r g a n i s m e i n t e r n a t i o n a l avan t d 'avoir 

eu la possibi l i té de r e d r e s s e r la s i tua t ion d a n s leur o rd re j u r i d i q u e i n t e r n e . 

C e t t e règ le se fonde sur l ' hypo thèse , objet de l 'ar t icle 13 de la Conven t i on 

- et avec leque l elle p r é s e n t e d ' é t ro i t e s affinités - q u e l 'ordre i n t e r n e offre 

un recours effectif q u a n t à la violat ion a l l éguée . De la so r te , elle cons t i tue 

un aspect i m p o r t a n t du pr inc ipe vou lan t q u e le m é c a n i s m e de s auvega rde 

i n s t a u r é pa r la C o n v e n t i o n revê te un c a r a c t è r e subs id ia i re p a r r a p p o r t 

aux s y s t è m e s n a t i o n a u x d e g a r a n t i e des dro i t s de l ' h o m m e (a r rê t s 

H a n d y s i d e c. R o y a u m e - U n i du 7 d é c e m b r e 1976, sér ie A n" 24, p . 22, § 48, 

Akdivar et a u t r e s p réc i t é , p . 1210, § 65) . Ainsi , le gr ief dont on e n t e n d 

saisir la C o u r doit d ' abord ê t r e soulevé, au moins en s u b s t a n c e , d a n s les 

formes et dé la is p resc r i t s pa r le droi t i n t e r n e , devan t les j u r id i c t ions 

na t iona le s a p p r o p r i é e s ( a r r ê t C a r d o t c. F r a n c e du 19 m a r s 1991, série A 

n"200 , p . 18, § 3 4 ) . 

75. N é a n m o i n s , les d isposi t ions de l 'ar t ic le 35 de la C o n v e n t i o n ne 

prescr iven t l ' é p u i s e m e n t q u e des recours à la fois relat i fs aux violat ions 

i nc r iminées , d i sponib les et a d é q u a t s . Ils doivent ex i s te r à u n d e g r é suffi

sant de c e r t i t u d e non s e u l e m e n t en théo r i e ma i s auss i en p r a t i q u e , sans 
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quoi l eur m a n q u e n t ré f lec t iv i té et l 'accessibi l i té voulues ; il i n co mb e à 

l 'Eta t d é f e n d e u r de d é m o n t r e r q u e ces ex igences se t r ouven t r é u n i e s (voir, 

n o t a m m e n t , les a r r ê t s Vcrn i l lo c. F r a n c e du 20 février 1991, sér ie A n" 198, 

pp . 11-12, § 27 ; Akdivar et a u t r e s p réc i t é , p . 1210, § 66 ; Dal ia c. F r a n c e du 

19 février 1998, Recueil 1998-1, pp. 87-88, § 38). De p lus , selon les « pr in

cipes de droi t i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u s », c e r t a i n e s c i rcons

t a n c e s pa r t i cu l i è r e s p e u v e n t d i s p e n s e r le r e q u é r a n t de l 'obl igat ion 

d ' épu i se r les r ecours i n t e r n e s qu i s'offrent à lui ( a r r ê t V a n Oosterwi jck 

c. Belg ique du 6 n o v e m b r e 1980, sér ie A n" 40, pp . 18-19, §§ 36-40) . 

76. L 'a r t ic le 35 prévoi t une r é p a r t i t i o n de la c h a r g e de la p r euve . Il 

i ncombe au G o u v e r n e m e n t exc ipan t du n o n - e p u i s e m e n t de conva inc re la 

C o u r q u e le r ecours é ta i t effectif et d isponib le t a n t en théor i e q u ' e n pra

t ique à l ' époque des faits, c 'es t -à-di re qu ' i l é ta i t accessible , é ta i t sus

cept ib le d'offrir au r e q u é r a n t le r e d r e s s e m e n t de ses griefs et p r é s e n t a i t 

des pe r spec t ives r a i sonnab le s de succès . C e p e n d a n t , u n e fois cela d é m o n 

t ré , c 'est au r e q u é r a n t qu' i l rev ient d ' é t ab l i r q u e le recours évoqué p a r le 

G o u v e r n e m e n t a en fait é té employé ou b ien , p o u r u n e raison q u e l c o n q u e , 

n ' é t a i t ni a d é q u a t ni effectif c o m p t e t enu des faits de la cause ou encore 

q u e c e r t a i n e s c i r cons tances pa r t i cu l i è r e s le d i s p e n s a i e n t de c e t t e obliga

t ion ( a r r ê t Akdivar et a u t r e s p réc i t é , p . 1211, § 68) . L 'un de ces é l é m e n t s 

peu t ê t r e la passivi té to ta le des a u t o r i t é s na t i ona l e s face à des a l l éga t ions 

sé r ieuses selon lesquel les des a g e n t s de l 'E ta t on t c o m m i s des fautes ou 

causé un pré jud ice , p a r e x e m p l e lo rsqu 'e l les n ' ouv ren t a u c u n e e n q u ê t e ou 

ne p roposen t a u c u n e a ide . D a n s ces condi t ions , l 'on peu t d i re que la 

c h a r g e de la p reuve se dép lace à nouveau , et qu ' i l i ncombe à l 'E ta t défen

d e u r de m o n t r e r que l les m e s u r e s il a p r i ses eu é g a r d à l ' a m p l e u r et à la 

gravi té des faits dénoncés (ibidem). 

11. La C o u r soul igne qu ' e l l e doit a p p l i q u e r ce t t e règle en t e n a n t 

d û m e n t c o m p t e du c o n t e x t e . Elle a ainsi r e c o n n u q u e l 'a r t ic le 35 doit 

s ' app l iquer avec u n e c e r t a i n e souplesse et sans fo rma l i sme excessif ( a r r ê t 

C a r d o t p réc i t é , p . 18, § 34) . Elle a de plus a d m i s q u e la règle de l 'épuise

m e n t des voies de r ecour s i n t e r n e s ne s ' a ccommode pas d ' u n e appl ica t ion 

a u t o m a t i q u e et ne revêt pas un c a r a c t è r e absolu ; en en c o n t r ô l a n t le 

r e spec t , il faut avoir é g a r d aux c i r cons tances d e la c a u s e ( a r r ê t 

V a n Oosterwi jck p réc i t é , pp. 17-18, § 35) . C e l a signifie n o t a m m e n t q u e la 

C o u r doit t en i r c o m p t e de m a n i è r e réa l i s t e , non s e u l e m e n t des recours 

prévus en théo r i e d a n s le sys tème j u r i d i q u e de la P a r t i e c o n t r a c t a n t e 

c o n c e r n é e , m a i s é g a l e m e n t du c o n t e x t e j u r i d i q u e e t po l i t ique d a n s leque l 

ils se s i t uen t ainsi que de la s i tua t ion pe r sonne l l e des r e q u é r a n t s ( a r r ê t 

Akdivar et a u t r e s p réc i t é , p . 1211, § 69) . 

78. En l 'espèce, la C o u r re lève q u ' u n e expe r t i s e méd ica le a é té o rdon

n é e p a r le j u g e d ' i n s t ruc t i on c h a r g é de la p r o c é d u r e d i l igen tée c o n t r e le 

r e q u é r a n t dès la fin de la g a r d e à vue , le 29 n o v e m b r e 1991 ( p a r a g r a p h e 16 

ci-dessus) et q u ' u n e e n q u ê t e p r é l i m i n a i r e a é té d i l igen tée sous l ' au to r i t é 
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du m i n i s t è r e public ( n o t a m m e n t , p a r a g r a p h e 25 c i -dessus) . C e p e n d a n t , la 

C o u r c o n s t a t e , d ' u n e p a r t , q u e c e t t e e n q u ê t e p r é l i m i n a i r e n ' a d o n n é lieu à 

l ' audi t ion du r e q u é r a n t que plus d ' un an ap rè s les faits ( p a r a g r a p h e 24 ci-

dessus) et , d ' a u t r e pa r t , que l ' ouve r tu re d ' une in fo rma t ion ne fut r equ ise 

q u ' a p r è s le dépô t , le l ' r février 1993, de la p la in te avec cons t i t u t i on d e 

pa r t i e civile du r e q u é r a n t ( p a r a g r a p h e s 28-29 c i -dessus) . 

La C o u r no te q u e les c i r cons tances de l 'espèce font a p p a r a î t r e u n cer

ta in n o m b r e d ' a u t r e s déla is sur lesquels il convient de s ' a t t a r d e r . Il s'est 

ainsi écoulé : p r a t i q u e m e n t un an e n t r e l ' exper t i se méd ica le du 

7 d é c e m b r e 1991 ( p a r a g r a p h e 18 ci-dessus) et l ' audi t ion du r e q u é r a n t pa r 

l ' inspect ion g é n é r a l e des services ( p a r a g r a p h e 24 ci-dessus) ; à nouveau 

p r e s q u e u n e a n n é e e n t r e l ' ouver tu re d ' u n e in fo rma t ion jud ic i a i r e (para

g r a p h e 29 ci-dessus) et l ' o rgan isa t ion d ' u n e p a r a d e d ' iden t i f i ca t ion des 

policiers ( p a r a g r a p h e 38 ci-dessus) ; e n t r e ce t t e ident i f ica t ion et la mise 

en e x a m e n des policiers mis en cause ( p a r a g r a p h e 50 c i -dessus) , deux ans 

et p lus de hu i t mois . Au to ta l , la C o u r relève avec la C o m m i s s i o n que , 

cinq ans ap rè s les faits, a u c u n e mise en e x a m e n n ' é t a i t i n t e r v e n u e no

nobs t an t l ' ident i f icat ion des policiers mis en cause p a r le r e q u é r a n t . Elle 

c o n s t a t e q u e les policiers n 'on t finalement c o m p a r u devan t le t r i buna l 

( p a r a g r a p h e 58 ci-dessus) que p r a t i q u e m e n t cinq ans a p r è s l eu r identif i

ca t ion e t sep t a n s a p r è s la g a r d e à vue l i t ig ieuse . 

79. Ainsi , de l 'avis de la Cour , il s 'agit moins de savoir s'il y a eu u n e 

e n q u ê t e , pu i sque son ex i s tence est avé rée , q u e d ' a p p r é c i e r la di l igence 

avec l aque l le elle a é t é m e n é e , la vo lonté d e s a u t o r i t é s d ' a b o u t i r à l ' iden

t i f icat ion des r e sponsab les ainsi q u ' à l eur pou r su i t e et , p a r t a n t , son 

c a r a c t è r e « effectif ». C e t t e ques t i on revêt un aspect pa r t i cu l i e r si l 'on se 

r appe l l e q u e , l o r squ 'un individu formule une a l l éga t ion dé fendab le de 

viola t ion des d isposi t ions de l 'ar t icle 3 (ainsi d ' a i l l eurs q u e de l 'ar t ic le 2) , 

la no t ion de recours effectif imp l ique , de la pa r t de l 'E ta t , des invest iga

t ions approfond ies et effectives p r o p r e s à condu i re à l ' ident i f icat ion et à la 

pun i t ion des r e sponsab les (voir, n o t a m m e n t , a r r ê t s Aksoy p réc i t é , p . 2287, 

§ 98 ; Assenov et a u t r e s c. Bu lga r i e du 28 oc tob re 1998, Recueil 1998-VÏÏI, 

p. 3290, § 102 ; mutatis mutandis, a r r ê t Soe r ing c. R o y a u m e - U n i du 7 ju i l le t 

1989, sér ie A n" 161, pp . 34-35, § 88) . La C o u r cons idère q u e les a l léga t ions 

de M. S e l m o u n i , don t le c a r a c t è r e au moins dé fendab le ressor ta i t de cer

tificats m é d i c a u x connus des a u t o r i t é s , é t a i en t d ' u n e n a t u r e pa r t i cu l i è r e 

m e n t g rave , t a n t au r e g a r d des faits invoqués q u e de la qua l i t é des per 

sonnes mises en cause . 

80. C o m p t e t e n u de ce qu i p r é c è d e , la C o u r e s t i m e , avec la C o m m i s 

sion, q u e les a u t o r i t é s n ' on t pas p r i s les m e s u r e s posi t ives q u e les c i rcons

t ances de la cause imposa i en t pour faire a b o u t i r le r ecours invoqué par le 

G o u v e r n e m e n t . 

8 1 . En c o n s é q u e n c e , f au te d ' exp l i ca t ions conva incan t e s du G o u v e r n e 

m e n t sur le c a r a c t è r e « effect if» et « a d é q u a t » du recours invoqué p a r lui, 
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à savoir u n e p l a i n t e avec cons t i tu t ion de p a r t i e civile, la C o u r e s t i m e q u e 

le r ecour s dont le r e q u é r a n t d isposai t n ' é t a i t pas , en l 'espèce, n o r m a l e 

m e n t d isponib le et suffisant pour lui p e r m e t t r e d ' o b t e n i r r é p a r a t i o n des 

v io la t ions qu ' i l a l l ègue . T o u t en sou l ignan t q u e sa décis ion se l imi te aux 

c i r cons tances de l 'espèce et ne doi t pas s ' i n t e r p r é t e r c o m m e u n e déc la ra 

t ion g é n é r a l e signif iant q u ' u n e p la in te avec cons t i t u t i on de p a r t i e civile ne 

c o n s t i t u e j a m a i s un r ecour s qui doi t ê t r e t e n t é en cas d ' a l l éga t ion de 

mauva i s t r a i t e m e n t s au cours d ' une g a r d e à vue , la C o u r décide q u e l 'ex

cep t ion de n o n - é p u i s e m e n t des voies de r ecour s i n t e r n e s soulevée p a r le 

G o u v e r n e m e n t ne s au ra i t ê t r e r e t e n u e . 

B. Sur l e b i e n - f o n d é d u g r i e f 

/. Sur l'appréciation des faits par la Cour 

82. Le r e q u é r a n t se p la in t d 'avoir subi p lus ieurs sévices, n o t a m m e n t : 

des coups r é p é t é s avec les po ings , les p ieds et des ob je t s ; le fait de l 'avoir 

mis à g e n o u x devan t u n e j e u n e f e m m e en d i san t à celle-ci « T i e n s , tu vas 

e n t e n d r e q u e l q u ' u n c h a n t e r » ; le fait q u ' u n policier lui ait p r é s e n t é son 

sexe en lui d i san t « T i e n s , suce-le » avan t de lui u r i n e r dessus ; le fait de le 

m e n a c e r avec un c h a l u m e a u , puis avec u n e s e r i ngue ; e tc . Le r e q u é r a n t se 

p la in t é g a l e m e n t d 'avoir é t é violé avec une pe t i t e m a t r a q u e no i re , ap rès 

q u ' o n lui a u r a i t dit : « Vous , les a r a b e s , vous a i m e z ê t r e baisés ». Il insis te 

sur la cons t ance et la c o h é r e n c e d e ses d é c l a r a t i o n s tou t au long de la 

p r o c é d u r e . Il e s t ime q u e les expe r t i s e s méd ica le s e t les aud i t i ons des 

médec in s l ' ayant e x a m i n é é t ab l i s sen t le lien de causa l i t é avec les faits qui 

se sont dé rou lé s d u r a n t la ga rde à vue et c réd ib i l i sen t ses accusa t ions . 

8 3 . La C o m m i s s i o n e s t i m e q u e les cer t i f icats e t r a p p o r t s m é d i c a u x , 

é tabl i s en tou te i n d é p e n d a n c e pa r des p ra t i c i ens , a t t e s t e n t de l ' in tens i té 

e t de la mul t ip l i c i t é des coups po r t é s au r e q u é r a n t . 

84. Le g o u v e r n e m e n t n é e r l a n d a i s , d a n s son m é m o i r e , a p p r o u v e la 

C o m m i s s i o n q u a n t à l ' analyse des faits . 

85 . Le g o u v e r n e m e n t f rançais , d a n s ses obse rva t ions subs id ia i res su r 

le bien-fondé du grief, r appe l l e q u e les faits a l légués n ' on t pas encore é té 

dé f in i t ivement j u g é s et q u e les policiers mis en cause doivent bénéf ic ier de 

la p r é s o m p t i o n d ' i nnocence , c o n f o r m é m e n t aux d ispos i t ions de l 'ar t ic le 6 

§ 2 de la Conven t i on . 

86. La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e , d ' a p r è s laquel le le 

sys t ème de la Conven t ion , avan t le 1 e r n o v e m b r e 1998, confiait en p r e m i e r 

l ieu à la C o m m i s s i o n l ' é t ab l i s semen t et la vérif icat ion des faits (anc iens 

a r t ic les 28 § 1 et 31) . Auss i n 'usa i t -e l le de ses p r o p r e s pouvoirs en la 

m a t i è r e q u e d a n s des c i r cons tances excep t ionne l l e s . Toutefo is , elle n 'es t 

pas liée pa r les c o n s t a t a t i o n s du r a p p o r t et d e m e u r e l ibre d ' a p p r é c i e r les 

faits e l l e - m ê m e , à la l u m i è r e de tous les é l é m e n t s qu ' e l l e possède (voir, 
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n o t a m m e n t , a r r ê t s C r u z V a r a s et a u t r e s c. Suède du 20 m a r s 1991, sér ie A 

n" 201 , p . 29, § 74, M c C a n n et a u t r e s c. R o y a u m e - U n i du 27 s e p t e m b r e 

1995, sér ie A n" 324, p . 50, § 168, Aksoy p réc i t é , p . 2272, § 38) . 

87. La C o u r cons idè re q u e l o r squ ' un individu est placé en g a r d e à vue 

a lors qu ' i l se t rouve en bonne s an t é et q u e l 'on c o n s t a t e qu ' i l est blessé au 

m o m e n t de sa l ibé ra t ion , il i ncombe à l 'E ta t de fourni r u n e expl icat ion 

p laus ib le pour l 'or igine des b l e s su res , à défaut de quoi l 'ar t ic le 3 de la 

C o n v e n t i o n t rouve m a n i f e s t e m e n t à s ' app l iquer ( a r r ê t s T o m a s i c. F r a n c e 

du 27 août 1992, sér ie A n" 241-A, pp . 40-41 , §§ 108-111, et Rib i t sch 

c. A u t r i c h e du 4 d é c e m b r e 1995, sér ie A n" 336, pp . 25-26, § 34) . P a r ail

l eu r s , la C o u r rappe l le é g a l e m e n t que la p la in te avec c o n s t i t u t i o n de par 

t ie civile déposée pa r M . Se lmoun i vise les policiers mis en cause (para

g r a p h e 28 ci-dessus) et que la q u e s t i o n de la cu lpabi l i té de ces d e r n i e r s 

re lève de la seule c o m p é t e n c e des j u r id i c t i ons , n o t a m m e n t péna l e s , fran

çaises . Q u e l l e q u e soit l ' issue de la p r o c é d u r e e n g a g é e au p lan i n t e r n e , u n 

cons t a t de cu lpabi l i té ou non des policiers ne s au ra i t d é g a g e r l 'E ta t 

d é f e n d e u r de sa responsab i l i t é au r e g a r d de la C o n v e n t i o n ( a r r ê t Ribi tsch 

p réc i t é ) : il lui a p p a r t i e n t donc de fourni r u n e expl ica t ion plaus ib le sur 

l 'or igine des b lessures de M. S e l m o u n i . 

88 . En l ' espèce , la C o u r e s t ime devoir accep te r , p o u r l ' essent ie l , les faits 

é tabl i s pa r la C o m m i s s i o n car elle est conva incue , au vu des é l é m e n t s de 

p reuve e x a m i n é s pa r el le , que la C o m m i s s i o n pouvai t a j u s t e t i t r e conclure 

q u e les a l l éga t ions du r e q u é r a n t é t a i en t p rouvées au -de là de tou t d o u t e 

r a i sonnab l e , s a c h a n t q u ' u n e tel le p reuve peu t r é s u l t e r d ' un faisceau 

d ' indices su f f i s amment graves , préc is et c o n c o r d a n t s ( a r r ê t s I r l ande 

c. R o y a u m e - U n i du 18 j a n v i e r 1978, sér ie A n° 25, pp . 64-65, § 161, Aydin 

c . T u r q u i e du 25 s e p t e m b r e 1991,Recueil 1997-VI, p . 1889, § 73). L 'ex i s tence 

de p lus ieurs cer t i f ica ts m é d i c a u x c o n t e n a n t des in fo rma t ions précises et 

c o n c o r d a n t e s , ainsi que l ' absence d ' exp l ica t ion plaus ib le pour l 'or igine des 

b l e s su res , ju s t i f i a i en t la conclus ion de la C o m m i s s i o n . L 'ana lyse de la C o u r 

s ' écar te n é a n m o i n s de l'avis de la C o m m i s s i o n pour deux ra i sons . 

D ' u n e pa r t , s ' ag issant des faits c o n t e n u s d a n s les d é c l a r a t i o n s de 

M . S e l m o u n i et qui ne r e s s o r t e n t pas des expe r t i s e s médica les , la C o u r 

j u g e , c o n t r a i r e m e n t à la C o m m i s s i o n , qu ' i l lui a p p a r t i e n t de se p r o n o n c e r 

su r c e t t e ques t ion . A cet égard , elle note q u e les observa t ions en défense 

du G o u v e r n e m e n t , n o n o b s t a n t sa volonté de pr ivi légier la ques t ion 

re la t ive à la recevabi l i té de la r e q u ê t e , c o n t i e n n e n t des d é v e l o p p e m e n t s - à 

t i t r e subs id ia i re - relat i fs à la g rav i té des faits et à l eur qual i f ica t ion pos

sible au r e g a r d de l 'ar t icle 3 de la C o n v e n t i o n . Le G o u v e r n e m e n t y d iscute 

de la g rav i té des lésions a l l éguées au vu de la seconde exper t i se du doc

t e u r G a r n i e r ( p a r a g r a p h e 31 ci-dessus) et de l ' exper t i se o p h t a l m o l o g i q u e 

du d o c t e u r Bia rd ( p a r a g r a p h e 46 c i -dessus) . Ainsi , n o n o b s t a n t ces 

d é v e l o p p e m e n t s subs id ia i res , le G o u v e r n e m e n t ne c o n t e s t e à a u c u n 

m o m e n t les a u t r e s faits évoqués pa r M. Se lmoun i . La C o u r relève d'ail-
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leurs , à t i t r e s u r a b o n d a n t , q u e ces faits ont é té t enus pour acquis t a n t par 

le t r i b u n a l co r rec t ionne l , à l ' except ion des a l l éga t ions de viol et de la p e r t e 

d ' acu i t é visuelle ( p a r a g r a p h e s 59-61 ci-dessus) , que p a r la cour d ' appe l de 

Versa i l l es , à l ' except ion des agress ions à c a r a c t è r e sexuel ( p a r a g r a p h e 65 

c i -dessus) . 

89. En c o n s é q u e n c e , la C o u r est d 'avis q u e , d a n s le c ad re du gr ief sou

mis à son e x a m e n , ces faits p e u v e n t ê t r e cons idé rés c o m m e é tabl i s . 

90. La C o u r cons idère c e p e n d a n t qu ' i l n 'es t pas p rouvé q u ' u n viol ait 

é t é c o m m i s sur la p e r s o n n e de M. Se lmoun i , la dénonc ia t i on de tels faits 

é t a n t i n t e r v e n u e t r o p t a r d p o u r p e r m e t t r e d ' en exc lu re ou d ' en af f i rmer 

m é d i c a l e m e n t la réa l i t é ( p a r a g r a p h e 54 c i -dessus) . De m ê m e , l ' exper t i se 

méd ica le n ' a pas p e r m i s d ' é t ab l i r l ' ex is tence d 'un l ien de causa l i t é e n t r e la 

p e r t e d ' a cu i t é visuel le évoquée p a r le r e q u é r a n t et les faits qu i se sont 

dé rou lé s d u r a n t la g a r d e à vue ( p a r a g r a p h e 46 c i -dessus) . 

2. Sur la gravité des traitements dénoncés 

9 1 . Le r e q u é r a n t p r é t e n d q u e le seuil de g rav i t é r equ i s p o u r l 'applica

t ion de l 'ar t icle 3 a é té a t t e i n t en l 'espèce. Q u a n t à la mot iva t ion des 

policiers , il e s t ime qu 'e l le consis ta i t à o b t e n i r des aveux, puisqu ' i l avai t é té 

d é n o n c é et q u e les pol iciers a u r a i e n t é t é conva incus de sa cu lpab i l i t é , a lors 

m ê m e q u e la fouille à corps et la pe rqu i s i t ion lors de son a r r e s t a t i o n 

n ' ava ien t r ien d o n n é ; q u ' â g é de q u a r a n t e - n e u f ans , il n 'ava i t j amais é té 

c o n d a m n é ni m ê m e i n t e r p e l l é ; qu ' i l refusai t d ' avoue r sa pa r t i c i pa t i on au 

trafic de s tupé f i an t s sur lequel les policiers e n q u ê t a i e n t . Il cons idère q u e 

les ac tes de souffrance lui é t a i en t d é l i b é r é m e n t infligés, c o m p t e t e n u de la 

r épé t i t i on des i n t e r r o g a t o i r e s , de j o u r , mais aussi et s u r t o u t de nui t . 

Le r e q u é r a n t cons idère que les t r a i t e m e n t s infligés é t a i e n t de n a t u r e 

corpore l le , ma i s é g a l e m e n t m o r a l e . Il e s t ime q u e de te l les p r a t i q u e s poli

c ières ex i s ten t , qu ' e l l e s sont c o n n u e s et qu 'e l les nécess i t en t une p r é p a r a 

t ion, un e n t r a î n e m e n t a insi q u ' u n e volonté dé l ibé rée , d a n s le but d ' ob ten i r 

des aveux ou des i n fo rma t ions . Selon lui, la g rav i t é e t la c r u a u t é des 

souffrances qui lui a u r a i e n t é té infligées jus t i f i en t , au r ega rd des faits de 

l 'espèce, q u e soit r e t e n u e la qual i f icat ion de t o r t u r e au sens de l 'a r t ic le 3 

de la Conven t i on . 

92. La C o m m i s s i o n e s t i m e q u e les coups por t é s au r e q u é r a n t on t p ro 

voqué de vé r i t ab le s lésions ainsi q u e de vives souffrances phys iques et 

m o r a l e s . Selon el le, le t r a i t e m e n t a u q u e l le r e q u é r a n t a é té soumis n e peu t 

l 'avoir é té q u e d é l i b é r é m e n t et d a n s le bu t , n o t a m m e n t , d ' ob ten i r des 

aveux ou des r e n s e i g n e m e n t s . La C o m m i s s i o n cons idè re q u e ce t r a i t e 

m e n t , infligé p a r u n ou p lus i eu r s fonc t ionna i res de l 'E ta t , tel qu ' i l r é su l t e 

des cer t i f icats m é d i c a u x , é ta i t d ' une n a t u r e t e l l e m e n t grave et c rue l le que 

l 'on ne p e u t le qual i f ier q u e de t o r t u r e , s ans avoir à se p r o n o n c e r s u r les 

a u t r e s faits, n o t a m m e n t de viol, invoqués pa r le r e q u é r a n t . 
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93 . Le g o u v e r n e m e n t n é e r l a n d a i s , d a n s son m é m o i r e , app rouve la 

C o m m i s s i o n c[uant à l ' éva lua t ion des faits à la l umiè r e des d ispos i t ions de 

la C o n v e n t i o n et la conclusion qui en découle . 

94. Le g o u v e r n e m e n t f rançais no te u n e con t r ad ic t ion e n t r e la C o m 

miss ion, qu i a relevé la « g rav i té » des lésions c o n s t a t é e s pa r le doc

t e u r G a r n i e r d a n s son r a p p o r t du 7 d é c e m b r e 1991, et le cons ta t du doc

t e u r G a r n i e r l u i - m ê m e puisqu ' i l a conclu, d a n s un r a p p o r t u l t é r i eu r , que 

lesdi tes lésions é t a i en t « sans c a r a c t è r e de g rav i té ». Le G o u v e r n e m e n t 

e s t i m e é g a l e m e n t q u e l ' exper t i se o p h t a l m o l o g i q u e conclut à l ' absence de 

l ien de causa l i t é e n t r e les faits a l l égués et la p e r t e d ' acu i t é visuel le . 

E n tout é t a t de cause , il cons idè re , t a n t au vu de la j u r i s p r u d e n c e de la 

C o u r ( a r r ê t s p réc i t és I r l a n d e c. R o y a u m e - U n i , et Tornas i et Aydin) que 

des c i r cons tances de l ' espèce , q u e les mauva i s t r a i t e m e n t s don t les poli

ciers se s e ra i en t r e n d u s coupab les ne s a u r a i e n t s ' ana lyser en « t o r t u r e » 

a u sens de l 'ar t icle 3 de la Conven t i on . 

95. La C o u r rappe l le que l 'ar t icle 3 consacre l 'une des va leu r s fonda

m e n t a l e s des sociétés d é m o c r a t i q u e s . M ê m e d a n s les c i r cons tances les 

plus difficiles, tel le la lu t t e con t r e le t e r r o r i s m e et le c r ime o r g a n i s é , la 

Conven t i on p roh ibe en t e r m e s absolus la t o r t u r e et les pe ines ou t r a i t e 

m e n t s i n h u m a i n s ou d é g r a d a n t s . L 'a r t i c le 3 ne prévoi t pas de res t r i c t ions , 

en quoi il c o n t r a s t e avec la ma jo r i t é des c lauses n o r m a t i v e s de la Con

ven t ion et des Pro tocoles n"" 1 et 4, et d ' a p r è s l 'ar t ic le 15 § 2 il ne souffre 

nul le d é r o g a t i o n , m ê m e en cas de d a n g e r public m e n a ç a n t la vie de la 

na t i on ( a r r ê t s p réc i t és I r l ande c. R o y a u m e - U n i , p . 65 , § 163, et Soer ing , 

pp . 34-35, § 88 , et C h a h a l c. R o y a u m e - U n i du 15 n o v e m b r e 1996, 

Recueil 1996-V, p. 1855, § 79). 

96. P o u r d é t e r m i n e r s'il y a lieu de qual i f ier de t o r t u r e une forme 

pa r t i cu l i è r e de mauva i s t r a i t e m e n t s , la C o u r doit avoir é g a r d à la dis t inc

t ion, q u e c o m p o r t e l 'ar t ic le 3, e n t r e c e t t e no t ion et celle de t r a i t e m e n t s 

i n h u m a i n s ou d é g r a d a n t s . Ainsi qu 'e l l e l 'a relevé p r é c é d e m m e n t , ce t t e 

d i s t inc t ion pa ra î t avoir é té consac rée pa r la Conven t i on p o u r m a r q u e r 

d ' une spéciale in famie des t r a i t e m e n t s i n h u m a i n s dé l ibérés p rovoquan t 

de fort g raves et c ruel les souffrances ( a r r ê t I r l ande c. R o y a u m e - U n i p ré 

c i té , pp . 66-67, § 167). 

97 . L a C o n v e n t i o n des N a t i o n s un ies con t r e la t o r t u r e et a u t r e s pe ines 

ou t r a i t e m e n t s c rue l s , i n h u m a i n s ou d é g r a d a n t s , e n t r é e en v i g u e u r le 

26 j u i n 1987, connaî t é g a l e m e n t u n e te l le d i s t inc t ion . Ce la ressor t des 

d isposi t ions de ses a r t ic les 1" et 16, aux t e r m e s desque l s : 

Article 1" 

« 1. Aux fins de la présente Convention, le terme « torture » désigne tout acte par 

lequel une douleur ou des souffrances aiguës, physiques ou mentales, sont intention

nellement infligées à une personne aux fins notamment d'obtenir d'elle ou d'une tierce 

personne des renseignements ou des aveux, de la punir d'un acte qu'elle ou une tierce 
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personne a commis ou est soupçonnée d'avoir commis, de l 'intimider ou de faire pression 

sur elle ou d'intimider ou de faire pression sur une tierce personne, ou pour tout autre 

motif fondé sur une forme de discrimination quelle qu'elle soit, lorsqu'une telle douleur 

ou de telles souffrances sont infligées par un agent de la fonction publique ou toute 

autre personne agissant à titre officiel ou à son instigation ou avec son consentement 

exprès ou tacite. (...) » 

Article 16, 1" alinéa 

« 1. Tout Etat partie s'engage à interdire dans tout territoire sous sa juridiction 

d 'autres actes constitutifs de peines ou t rai tements cruels, inhumains ou dégradants qui 

ne sont pas des actes de torture telle qu'elle est définie à l'article premier lorsque de tels 

actes sont commis par un agent de la fonction publique ou toute autre personne agissant 

à titre officiel, ou à son instigation ou avec son consentement exprès ou tacite. En par

ticulier, les obligations énoncées aux articles 10,11, 12 et 13 sont applicables moyennant 

le remplacement de la mention de la torture par la mention d 'autres formes de peines 

ou t ra i tements cruels, inhumains ou dégradants. » 

98. La C o u r cons t a t e q u e l ' ensemble des lésions re levées d a n s les diffé

r en t s cer t i f icats méd icaux ( p a r a g r a p h e s 11-15 et 17-20 c i -dessus) , ainsi q u e 

les d é c l a r a t i o n s du r e q u é r a n t sur les mauva i s t r a i t e m e n t s don t il a fait 

l 'objet d u r a n t sa g a r d e à vue ( p a r a g r a p h e s 18 et 24 ci-dessus) é t ab l i s sen t 

l ' ex is tence de d o u l e u r s ou de souffrances phys iques e t , à n ' e n pas d o u t e r 

nonobs t an t l ' absence r e g r e t t a b l e d ' expe r t i s e psychologique de M. Se lmoun i 

à la su i te de ces faits, m e n t a l e s . Le d é r o u l e m e n t des faits a t t e s t e é g a l e m e n t 

q u e les d o u l e u r s ou souffrances on t é t é infligées i n t e n t i o n n e l l e m e n t a u 

r e q u é r a n t , aux fins n o t a m m e n t d ' ob t en i r des aveux su r les faits qui lui 

é t a i en t r ep rochés . Enfin, il ressor t c l a i r e m e n t des cer t i f ica ts m é d i c a u x 

jo in t s au doss ier de la p r o c é d u r e q u e les mul t ip les violences ont é té d i rec

t e m e n t exe rcées p a r des policiers d a n s l 'exercice de leurs fonct ions. 

99. Les ac tes d é n o n c é s é t a i e n t a s s u r é m e n t de n a t u r e à c r é e r des sen t i 

m e n t s de peur , d ' angoisse et d ' infér ior i té p rop res à humi l i e r , avilir et b r i se r 

é v e n t u e l l e m e n t la r é s i s t ance phys ique et m o r a l e du r e q u é r a n t . La C o u r 

relève donc des é l é m e n t s assez sé r i eux pour conférer à ce t r a i t e m e n t u n 

c a r a c t è r e i n h u m a i n et d é g r a d a n t ( a r r ê t s I r l a n d e c. R o y a u m e - U n i p réc i t é , 

pp. 66-67, § 167 ; T o m a s i p r éc i t é , p . 42, § 115). En tout é t a t de cause , la C o u r 

r appe l l e q u ' à l ' égard d ' une p e r s o n n e pr ivée de sa l ibe r té l 'usage de la force 

phys ique qu i n ' e s t pas r e n d u s t r i c t e m e n t nécessa i re pa r le c o m p o r t e m e n t 

d e lad i te p e r s o n n e p o r t e a t t e i n t e à la d ign i t é h u m a i n e e t c o n s t i t u e , en 

p r inc ipe , u n e violat ion du droi t g a r a n t i pa r l 'ar t ic le 3 ( a r r ê t s Ribi tsch 

p réc i t é , p . 26, § 38, T e k i n c. T u r q u i e du 9 j u i n 1998, Recueil 1998-IV, 

pp . 1517-1518, § 5 3 ) . 

100. A u t r e m e n t d i t , en l ' espèce , r e s t e à savoir si les « d o u l e u r s ou 

souffrances » infligées à M. Se lmoun i peuven t ê t r e qual i f iées d'« a iguës » 

au sens de l 'ar t icle 1" de la C o n v e n t i o n des N a t i o n s un ies . La C o u r e s t ime 

q u e ce c a r a c t è r e « a igu » est , à l ' ins ta r du « m i n i m u m de gravi té » requ is 

p o u r l ' app l ica t ion de l 'ar t ic le 3, re la t i f p a r essence ; il d é p e n d de l 'en-
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s emble des d o n n é e s de la cause , n o t a m m e n t de la d u r é e du t r a i t e m e n t et 

de ses effets phys iques ou m e n t a u x ainsi q u e , parfois , du sexe , de l ' âge , de 

l ' é ta t de s a n t é de la v ic t ime , e tc . 

101. La C o u r a déjà eu l 'occasion d é j u g e r d 'affaires d a n s lesquel les elle 

a conclu à l ' ex is tence de t r a i t e m e n t s ne p o u v a n t ê t r e qual if iés q u e de 

t o r t u r e ( a r r ê t s Aksoy p réc i t é , p . 2279, § 64, Aydin p réc i t é , pp . 1891-1892, 

§§ 83-84 et 86) . C e p e n d a n t , c o m p t e t e n u de ce q u e la Conven t i on est un 

« i n s t r u m e n t vivant à i n t e r p r é t e r à la l u m i è r e des condi t ions de vie 

ac tue l les » (voir, n o t a m m e n t , a r r ê t s T y r e r c. R o y a u m e - U n i du 25 avril 

1978, série A n" 26, pp . 15-16, § 3 1 , Soer ing p réc i t é , p . 40, § 102, Loizidou 

c. T u r q u i e du 23 m a r s 1995, sér ie A n° 310, pp . 26-27, § 71), la C o u r e s t ime 

q u e c e r t a i n s ac tes au t re fo is qualif iés de « t r a i t e m e n t s i n h u m a i n s et 

d é g r a d a n t s », et non de « t o r t u r e », p o u r r a i e n t recevoir u n e qual i f ica t ion 

d i f férente à l 'avenir . La C o u r e s t ime en effet q u e le n iveau d 'ex igence 

c ro issan t en m a t i è r e de p r o t e c t i o n des dro i t s de l ' h o m m e et des l iber tés 

f o n d a m e n t a l e s imp l ique , p a r a l l è l e m e n t et i n é l u c t a b l e m e n t , u n e plus 

g r a n d e f e rme té d a n s l ' appréc ia t ion des a t t e i n t e s aux va leu r s fonda

m e n t a l e s des sociétés d é m o c r a t i q u e s . 

102. La C o u r a pu se convaincre de la m u l t i t u d e des coups por t é s à 

M . Se lmoun i . Q u e l que soit l ' é ta t de s a n t é d ' une p e r s o n n e , on p e u t sup

poser q u ' u n e telle i n t ens i t é de coups p rovoque des dou leu r s i m p o r t a n t e s . 

La C o u r no t e d 'a i l leurs q u ' u n coup por té ne p rovoque pas au to 

m a t i q u e m e n t u n e m a r q u e visible sur le corps . O r , au vu du r appor t 

d ' expe r t i s e méd ica le réa l i sé le 7 d é c e m b r e 1991 p a r le d o c t e u r G a r n i e r 

( p a r a g r a p h e s 18-20 ci-dessus) , la quas i - to ta l i t é du corps de M . Se lmoun i 

po r t a i t des t r aces des violences subies . 

103. La C o u r relève é g a l e m e n t q u e le r e q u é r a n t a é t é t i ré p a r les che

veux ; qu ' i l a dû cour i r d a n s u n couloir le long d u q u e l des pol iciers se pla

ça ien t p o u r le faire t r é b u c h e r ; qu ' i l a é té mis à genoux d e v a n t u n e j e u n e 

f e m m e à qui il fut déc la ré « T i ens , tu vas e n t e n d r e q u e l q u ' u n c h a n t e r » ; 

q u ' u n policier lui a u l t é r i e u r e m e n t p r é s e n t é son sexe en lui d i san t « T iens , 

suce-le » avant de lui u r i n e r dessus ; qu ' i l a é t é m e n a c é avec u n c h a l u m e a u 

puis avec u n e s e r i n g u e ( p a r a g r a p h e 24 c i -dessus) . O u t r e la violence des 

faits décr i t s , la C o u r ne p e u t que c o n s t a t e r leur c a r a c t è r e od ieux et 

h u m i l i a n t pour t o u t e p e r s o n n e , que l que soit son é t a t . 

104. La C o u r no te enfin q u e ces faits n e p e u v e n t se r é s u m e r à u n e 

pé r iode d o n n é e de la g a r d e à vue au cours de l aque l le , sans que cela puisse 

a u c u n e m e n t le jus t i f ie r , la t ens ion et les pass ions ex ace rb ée s a u r a i e n t 

condui t à de tels excès : il est en effet c l a i r e m e n t é tab l i q u e M . Se lmoun i a 

subi des violences r é p é t é e s et p ro longées , r é p a r t i e s sur p lus ieurs j o u r s 

d ' i n t e r r o g a t o i r e s ( p a r a g r a p h e s 11-14 c i -dessus) . 

105. D a n s ces cond i t ions , la C o u r est convaincue q u e les ac tes de vio

lence phys ique et m e n t a l e c o m m i s sur la p e r s o n n e du r e q u é r a n t , pr is dans 

leur e n s e m b l e , ont p rovoqué des d o u l e u r s et des souffrances « a iguës » et 
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r e v ê t e n t u n c a r a c t è r e p a r t i c u l i è r e m e n t g rave et c rue l . De tels a g i s s e m e n t s 

doivent ê t r e r e g a r d é s c o m m e des ac tes de t o r t u r e au sens de l 'a r t ic le 3 de 

la C o n v e n t i o n . 

3. Conclusion 

106. P a r t a n t , il y a eu violat ion de l 'ar t icle 3. 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

107. Le r e q u é r a n t sou t i en t q u e la p r o c é d u r e re la t ive à sa p la in te 

con t r e les policiers ne s 'est pas d é r o u l é e d a n s u n déla i r a i sonnab l e , c o m m e 

l 'eût voulu l 'ar t ic le 6 § 1 de la C o n v e n t i o n , don t la p a r t i e p e r t i n e n t e en 

l 'espèce est l ibellée c o m m e suit : 

« 1. Toute personne a droit à ce que sa cause soit entendue (...) dans un délai rai

sonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et obli

gations de caractère civil. (...) » 

A. P é r i o d e à c o n s i d é r e r 

108. Le r e q u é r a n t cons idère que le point de d é p a r t de la pé r iode à 

p r e n d r e en cons idé ra t ion est le 29 n o v e m b r e 1991, d a t e à laque l le il fut 

p r é s e n t é au j u g e d ' i n s t ruc t ion à l ' issue de sa g a r d e à vue , ou, à tout le moins , 

le 11 d é c e m b r e 1991, d a t e du so i t - t r ansmis du j u g e d ' i n s t ruc t i on de Bobigny 

au p a r q u e t p o u r t r a n s m i s s i o n du r a p p o r t d ' expe r t i s e méd ica l e . E n effet, le 

r e q u é r a n t e s t ime q u e si le j u g e d ' i n s t ruc t i on a pr is l ' in i t ia t ive de dé s igne r 

u n expe r t , il pouvai t l é g i t i m e m e n t p e n s e r q u e c e t t e affaire se ra i t suivie pa r 

les au to r i t é s jud ic i a i r e s . U n e tel le obl igat ion d ' e n q u ê t e ressor t i r a i t 

d 'a i l leurs e x p r e s s é m e n t de l 'ar t ic le 12 de la C o n v e n t i o n des N a t i o n s un ies 

con t re la t o r t u r e , a u x t e r m e s d u q u e l les a u t o r i t é s c o m p é t e n t e s p ro cèd en t 

i m m é d i a t e m e n t à u n e e n q u ê t e c h a q u e fois qu ' i l y a des moti fs r a i sonnab les 

de croire q u ' u n ac te de t o r t u r e a é té commis . En o u t r e , le r e q u é r a n t e s t ime 

que sa p l a i n t e du 1" d é c e m b r e 1992 est explici te et sans équ ivoque . Il 

e s t ime en c o n s é q u e n c e que la d a t e d ' e n r e g i s t r e m e n t de sa p l a in t e avec 

cons t i tu t ion de p a r t i e civile ne s a u r a i t ê t r e r e t e n u e . 

109. Le G o u v e r n e m e n t ind ique q u a n t à lui q u e la p r o c é d u r e a com

m e n c é le 15 m a r s 1993, d a t e du dépô t effectif de la p la in te avec cons t i tu

t ion de p a r t i e civile e n t r e les m a i n s du j u g e d ' i n s t ruc t ion . 

110. La C o m m i s s i o n cons idère q u e le d é b u t de la p r o c é d u r e r e m o n t e 

s e u l e m e n t au 15 m a r s 1993, d a t e de l ' e n r e g i s t r e m e n t de la p la in te du 

r e q u é r a n t . 

111. La C o u r e s t ime q u e la pé r iode à p r e n d r e en cons idé ra t ion pour 

app réc i e r la d u r é e de la p r o c é d u r e au r e g a r d de l 'exigence du « déla i rai-
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sonnab le » posée pa r l ' a r t ic le 6 § 1 a c o m m e n c é avec la p l a in t e déposée par 

le r e q u é r a n t , en t e r m e s exprès , lors de son aud i t ion p a r l'officier de police 

jud ic ia i r e de l ' inspect ion g é n é r a l e de la police n a t i o n a l e , à savoir le 

1" d é c e m b r e 1992 ( p a r a g r a p h e 24 c i -dessus) . La C o u r relève q u e ce t t e 

p la in te s imple est p r évue en droi t f rançais et qu 'e l le a é té po r t ée à la 

conna i s sance du p r o c u r e u r de la R é p u b l i q u e de p a r la t r ansmi s s ion du 

procès-verba l d ' aud i t i on de l'officier de police j ud i c i a i r e et ce, dès le 

2 d é c e m b r e 1992 ( p a r a g r a p h e 25 c i -dessus) . C o m p t e t enu de la n a t u r e et 

de l ' e x t r ê m e grav i té des faits a l l égués , la C o u r n ' e s t i m e pas devoir r e t e n i r 

la da t e du dépô t de la p la in te avec cons t i tu t ion de p a r t i e civile du r equé 

r a n t le 1" février 1993 ( p a r a g r a p h e 28 ci-dessus ; voir l ' a r rê t T o m a s i p ré 

ci té , pp . 20 et 43 , r e s p e c t i v e m e n t §§ 46 et 124) ni, a fortiori, la da t e d 'en

r e g i s t r e m e n t de ce t t e p l a in t e avec cons t i tu t ion de p a r t i e civile. 

B. C a r a c t è r e r a i s o n n a b l e d e la d u r é e d e la p r o c é d u r e 

112. Le c a r a c t è r e r a i sonnab le de la d u r é e d ' u n e p r o c é d u r e s ' appréc ie 

su ivant les c i r cons tances de la cause et eu éga rd aux c r i t è r e s consacrés par 

la j u r i s p r u d e n c e de la C o u r , en pa r t i cu l i e r la complex i t é de l 'affaire, le 

c o m p o r t e m e n t du r e q u é r a n t et celui des au to r i t é s c o m p é t e n t e s (voir, 

p a r m i b e a u c o u p d ' a u t r e s , a r r ê t s Vern i l lo p réc i t é , pp . 12-13, § 30, et 

Acquaviva c. F r a n c e du 21 n o v e m b r e 1995, sér ie A n° 333-A, pp . 15-16, 

§ 5 3 ) . 

/. Thèses défendues devant la Cour 

113. Q u a n t à la d u r é e e l l e - m ê m e , le r e q u é r a n t e s t i m e qu 'e l le ne pou

vait s ' expl iquer ni pa r la complex i t é de l 'affaire ni p a r son c o m p o r t e m e n t . 

C o n c e r n a n t le c o m p o r t e m e n t des au to r i t é s j ud ic i a i r e s , le r e q u é r a n t dis

t ingue deux pér iodes . Du 29 n o v e m b r e 1991 au 27 avril 1994, le compor 

t e m e n t des a u t o r i t é s j ud i c i a i r e s a u r a i t é té r e l a t i v e m e n t d i l igent , s'il n 'y 

avait eu un dé la i t rop long p o u r le faire i n t e r r o g e r p a r un fonc t ionna i re de 

l ' inspect ion g é n é r a l e de la police, mais aussi p o u r d e m a n d e r le renvoi de 

l 'affaire à u n e a u t r e j u r i d i c t i on . La seconde pé r iode s ' é t end ra i t du 27 avril 

1994 j u s q u ' à au jou rd ' hu i . Le r e q u é r a n t e s t ime q u e les a u t o r i t é s j ud i 

ciaires n ' on t a lors fait p reuve d ' a u c u n e di l igence d a n s le d é r o u l e m e n t 

de la p r o c é d u r e , n o n o b s t a n t la gravi té des faits r ep rochés . 

114. Le G o u v e r n e m e n t r econna î t q u e l 'affaire ne p r é s e n t a i t pas , en soi, 

au p lan j u r i d i q u e , u n c a r a c t è r e pa r t i cu l i e r de complex i t é , ma i s il e s t ime 

en r evanche que la t r è s g r a n d e gravi té des faits et la q u a l i t é des p e r s o n n e s 

mises en cause jus t i f i a i en t u n t r a i t e m e n t pa r t i cu l i e r de la p r o c é d u r e , ce 

qui a con t r ibué à l ' a l longer . En l 'occur rence , il a é té j u g é nécessa i re d'or

d o n n e r le renvoi de la p r o c é d u r e à u n e j u r id i c t i on vois ine, d a n s le souci 

« d ' u n e b o n n e a d m i n i s t r a t i o n de la j u s t i c e » ( a r r ê t B o d d a e r t c. Belgique 
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du 12 oc tobre 1992, série A n" 235-D) . En ce qui conce rne le c o m p o r t e m e n t 

du r e q u é r a n t l u i - m ê m e , le G o u v e r n e m e n t e s t i m e , avec la C o m m i s s i o n , 

qu ' i l n ' a pas con t r i bué à l ' a l l ongemen t de la d u r é e de la p r o c é d u r e . 

Pour ce qui est du c o m p o r t e m e n t des a u t o r i t é s j ud i c i a i r e s , le Gou

v e r n e m e n t e s t ime q u e l ' i n fo rmat ion a é té m e n é e sans d é s e m p a r e r 

j u s q u ' a u 1" m a r s 1994, d a t e à laque l le la j u g e d ' in s t ruc t ion de Bobigny a 

c o m m u n i q u é la p r o c é d u r e au p a r q u e t . D u r a n t la p h a s e de dés igna t ion 

d ' u n e a u t r e ju r id i c t ion , les a u t o r i t é s a u r a i e n t é g a l e m e n t agi avec dili

gence . A p a r t i r du 22 j u i n 1994, d a t e de la dé s igna t i on d ' u n e j u g e d ' ins

t ruc t ion p r è s le t r i b u n a l de g r a n d e ins t ance de Versa i l les , le G o u v e r n e 

m e n t a d m e t que le t r a i t e m e n t de l 'affaire a connu des pé r iodes de l a t ence , 

s ans q u e ces r a l e n t i s s e m e n t s pu i s sen t ê t r e u n i q u e m e n t i m p u t é s à la j u g e 

d ' in s t ruc t ion . 

Le G o u v e r n e m e n t ne c o n t e s t e pas le c a r a c t è r e excessif de la d u r é e 

globale de la p r o c é d u r e , a lors q u e la gravi té des faits a l légués a u r a i t , sans 

d o u t e , jus t i f ié u n e di l igence p a r t i c u l i è r e t ou t au long d e l ' ins t ruc t ion . 

115. La C o m m i s s i o n cons idè re q u e l 'affaire ne p r é s e n t a i t pas de com

plexi té pa r t i cu l i è r e , n o n o b s t a n t l ' e x t r ê m e grav i té des la i t s et la qua l i t é 

des p e r s o n n e s f i na l emen t mises en e x a m e n , à savoir des pol iciers accusés 

d ' ac tes c o m m i s dans le cad re de leurs fonct ions. Q u a n t au c o m p o r t e m e n t 

du r e q u é r a n t , elle ne relève a u c u n é l é m e n t p e r m e t t a n t de conclure qu ' i l a 

c o n t r i b u é à l ' a l l ongemen t de la d u r é e d e la p r o c é d u r e . C o n c e r n a n t le 

c o m p o r t e m e n t des a u t o r i t é s j ud i c i a i r e s , la C o m m i s s i o n cons idère éga le 

m e n t que le t r a i t e m e n t du doss ier fut différent selon la pé r iode cons idé

rée : d 'une p a r t , l ' ins t ruc t ion a u r a i t é té m e n é e avec d i l igence j u s q u ' a u 

22 j u i n 1994, d a t e de la dés igna t ion d ' une j u g e d ' i n s t ruc t ion p r è s le t r ibu

nal de g r a n d e ins t ance de Versa i l les ; d ' a u t r e p a r t , u n e seconde pé r iode 

qui coïncide avec la condu i t e de l ' i n fo rmat ion pa r la j u g e d ' i n s t ruc t i on de 

Versa i l les et p e n d a n t laque l le les a u t o r i t é s n ' a u r a i e n t pas pr is t o u t e s les 

m e s u r e s posi t ives et fait p r e u v e de la di l igence r equ i se c o m p t e t e n u de la 

g rav i té des a l l éga t ions et de l ' anc i enne t é des faits . 

2. Appréciation de la Cour 

a) Complexité de l'affaire et comportement du requérant 

116. La C o u r p a r t a g e l'avis du r e q u é r a n t su r ce po in t . D è s lors, ni la 

complex i t é de l 'affaire ni le c o m p o r t e m e n t du r e q u é r a n t ne s a u r a i e n t 

jus t i f i e r la d u r é e de la p r o c é d u r e . 

b) Comportement des autorités judiciaires 

117. La C o u r cons t a t e q u e la p r o c é d u r e , toujours p e n d a n t e p u i s q u ' u n 

pourvoi en cassa t ion est enco re possible , a d u r é plus de six ans et 
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sept mois . C o m m e elle l'a déjà relevé c o n c e r n a n t le p r é c é d e n t grief, la 

C o u r r appe l l e que , l o r squ ' un individu formule u n e a l l éga t ion défendable 

d e violat ion des d ispos i t ions de l 'a r t ic le 3 , la no t ion d e recours effectif 

imp l ique , de la pa r t de l 'E ta t , des inves t iga t ions approfondies et effec

tives p r o p r e s à condu i r e à l ' ident i f icat ion et à la pun i t ion des respon

sables ( p a r a g r a p h e 79 c i -dessus) . 

I n d é p e n d a m m e n t de la r e c o n n a i s s a n c e , p a r le G o u v e r n e m e n t , du 

c a r a c t è r e excessif de la d u r é e globale de la p r o c é d u r e au r e g a r d de la 

gravi té des faits a l l égués ( p a r a g r a p h e 114 c i -dessus) , la C o u r e s t ime que 

ses conclusions re la t ives à la recevabi l i té du grief t i ré de l 'ar t ic le 3, en 

pa r t i cu l i e r le relevé d ' un ce r t a in n o m b r e de déla is i m p u t a b l e s aux au to 

r i tés j ud ic i a i r e s ( p a r a g r a p h e 78 c i -dessus) , e n t r a î n e n t un cons t a t du bien-

fondé de ce grief. 

c) Conclusion 

1 18. Eu égard à l ' ensemble des é l é m e n t s recuei l l i s , la C o u r e s t ime qu'i l 

y a eu d é p a s s e m e n t du « dé la i r a i sonnab le » dont l 'ar t ic le 6 § 1 exige le 

respec t . 

P a r t a n t , il y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t à la 

d u r é e de la p r o c é d u r e . 

III. SUR L ' A P P L I C A T I O N D E L ' A R T I C L E 41 D E LA C O N V E N T I O N 

119. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

« Si la Cour declare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis

faction équitable. » 

A. D o m m a g e 

120. Le r e q u é r a n t r é c l a m e u n e s o m m e de 750 000 francs français 

(FRF) au t i t r e de son pré jud ice corpore l : d ' une m a n i è r e g é n é r a l e , au 

r e g a r d des b lessures occas ionnées p a r les violences subies d u r a n t la garde 

à vue ; plus p a r t i c u l i è r e m e n t , en ra ison des conséquences sur son acui té 

visuel le , l ' é ta t de son œil n ' é t a n t toujours pas consol idé . Q u a n t au pré

jud i ce m o r a l , qu ' i l e s t i m e décou le r du d é r o u l e m e n t de sa g a r d e à vue , de la 

d u r é e de la p r o c é d u r e , ainsi que de l ' impossibi l i té d ' ob t en i r un t rans fe r t 

vers les Pays-Bas pour y p u r g e r sa pe ine , le r e q u é r a n t r éc l ame 

1 500 000 F R F . 

121. Le g o u v e r n e m e n t f rançais e s t i m e , c o m p t e t e n u , t a n t de l ' absence 

de d i s t inc t ion e n t r e le p ré jud ice subi au t i t r e de la viola t ion des ar t ic les 3 
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et 6 q u e de l ' ex is tence d ' u n e p r o c é d u r e au p lan i n t e r n e , que la ques t i on de 

l ' appl ica t ion de l 'ar t ic le 41 n ' es t pas en l ' é ta t . 

122. Le dé l égué de la C o m m i s s i o n ne formule pas d 'obse rva t ions . 

123. La C o u r rappe l le tout d ' abo rd qu 'e l l e a e s t imé que le r e q u é r a n t 

n ' a pas r a p p o r t é la p reuve q u ' u n viol ai t é té c o m m i s sur sa p e r s o n n e , ni 

é tab l i l ' ex is tence d ' un lien de causa l i t é e n t r e les violences subies et la 

p e r t e d ' acu i t é visuelle invoquée ( p a r a g r a p h e 90 c i -dessus) . N é a n m o i n s , la 

C o u r n o t e , c o m p t e t e n u n o t a m m e n t de l ' I T T P de c inq j o u r s (pa ra 

g r a p h e 31 ci-dessus) e t , pour p a r t i e , du pretium doloris, qu ' i l a subi un p ré 

jud i ce corpore l en sus d 'un pré judice m o r a l . En c o n s é q u e n c e , eu éga rd à 

l ' e x t r ê m e gravi té des violat ions de la C o n v e n t i o n don t a é té v ic t ime 

M. S e l m o u n i , la C o u r e s t i m e que celui-ci a subi un pré judice corpore l et 

m o r a l a u q u e l les c o n s t a t s d e violat ion f igurant d a n s le p r é s e n t a r r ê t n e 

suffisent pas à r e m é d i e r . E s t i m a n t , c o m p t e t e n u de ses p r é c é d e n t e s con

clusions, la ques t i on de l 'ar t icle 41 en é t a t et s t a t u a n t en é q u i t é , c o m m e le 

veut ledit a r t ic le , elle lui a l loue 500 000 FRF . 

B. D e m a n d e d e t r a n s f e r t v e r s l e s P a y s - B a s 

124. Le r e q u é r a n t sollicite son t r ans fe r t vers les Pays-Bas pour y pur 
ger le r e s t a n t de sa pe ine . 

125. Le g o u v e r n e m e n t n é e r l a n d a i s , c o m p t e t e n u des c i r cons tances d e 

l 'espèce, sou t i en t la d e m a n d e du r e q u é r a n t , r a p p e l a n t q u e les deux E t a t s 

conce rnés en l 'espèce sont pa r t i e s à la Conven t i on sur le t r a n s f è r e m e n t 

des p e r s o n n e s c o n d a m n é e s du 21 m a r s 1993. 

126. La C o u r rappe l le q u e l 'ar t ic le 41 ne lui d o n n e pas c o m p é t e n c e 

pour a d r e s s e r u n e tel le injonct ion à un E t a t c o n t r a c t a n t (voir, p a r 

e x e m p l e , mutatis mutandis, a r r ê t s Saïdi c. F r a n c e d u 20 s e p t e m b r e 1993, 

sér ie A n° 261-C, p. 57, § 47, Reml i p réc i t é , p . 575 , § 54) . 

C. Fra i s et d é p e n s 

127. Au t i t re des frais et d é p e n s af férents à sa r e p r é s e n t a t i o n , le 

r e q u é r a n t r é c l a m e , sur la base de ses just i f icat i fs , 203 814 FRF . Il vent i le 

la s o m m e de la façon su ivan te : 90 450 F R F pour la p r o c é d u r e devan t les 

j u r i d i c t i o n s du ressor t de Versa i l l es e t 113 364 F R F c o n c e r n a n t la p ro 

c é d u r e devan t les o r g a n e s de la C o n v e n t i o n , ap r è s déduc t ion des s o m m e s 

a l louées au t i t re de l 'a ide j ud i c i a i r e devan t la C o m m i s s i o n et la C o u r . 

128. Le G o u v e r n e m e n t cons idère q u e la ques t i on de l 'ar t icle 41 n ' es t 

pas en é t a t . 

129. Le dé l égué de la C o m m i s s i o n ne formule pas d 'obse rva t ions . 

130. La C o u r j u g e r a i sonnab le le m o n t a n t r é c l a m é pa r le r e q u é r a n t au 

seul t i t r e des frais e t d é p e n s exposés devan t la C o m m i s s i o n et la C o u r , à 
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savoir 113 364 F R F . Elle le lui accorde en to ta l i t é , moins les s o m m e s ver

sées pa r le Conse i l de l 'Europe d a n s le cadre de l ' a ss i s tance jud ic i a i r e et 

non pr ises en c o m p t e d a n s la d e m a n d e . 

D . I n t é r ê t s m o r a t o i r e s 

131. Selon les in fo rma t ions don t d ispose la C o u r , le t aux d ' i n t é r ê t légal 

appl icable en F r a n c e à la d a t e d ' adop t ion du p r é s e n t a r r ê t é t a i t de 3,47 % 

l 'an. 

E. D e m a n d e d e d é c l a r a t i o n d ' i n s a i s i s s a b i l i t é 

132. Le r e q u é r a n t r appe l l e qu' i l a é té c o n d a m n é à payer , so l ida i r emen t 

avec les a u t r e s p e r s o n n e s déc l a r ée s coupables d a n s la p r o c é d u r e dili-

g e n t é e con t re eux, u n e a m e n d e d o u a n i è r e d 'un m o n t a n t de 12 mil l ions de 

francs. En c o n s é q u e n c e , le r e q u é r a n t invite la C o u r à préc iser d a n s son 

a r r ê t q u e les m o n t a n t s a l loués au t i t r e de l 'ar t ic le 41 ne p o u r r o n t d o n n e r 

lieu à a u c u n e sais ie . 

133. La C o u r e s t i m e que l ' i n d e m n i t é fixée pa r appl ica t ion des dis

posi t ions de l 'ar t ic le 41 et d u e en v e r t u d ' u n a r r ê t de la C o u r devra i t ê t re 

insais issable . Il s e m b l e r a i t q u e l q u e peu s u r p r e n a n t d ' a cco rde r au r e q u é 

r a n t une s o m m e à t i t r e de r é p a r a t i o n , en ra ison n o t a m m e n t de mauva i s 

t r a i t e m e n t s ayan t e n t r a î n é u n e viola t ion des d ispos i t ions de l 'ar t ic le 3 de 

la Conven t ion , ainsi q u e pour couvrir les frais et d é p e n s occas ionnés pour 

abou t i r à ce cons ta t , s o m m e don t l 'E ta t l u i - m ê m e se ra i t ensu i t e à la fois 

d é b i t e u r et bénéf ic ia i re . Q u a n d b ien m ê m e les s o m m e s en j e u se ra i en t -

elles d ' u n e n a t u r e d i f fé ren te , la C o u r e s t i m e que la r é p a r a t i o n du pré

jud ice mora l se ra i t c e r t a i n e m e n t d é t o u r n é e de sa voca t ion , et le sys tème 

de l 'ar t ic le 41 pe rve r t i , si l 'on pouvai t se sa t is fa i re d ' u n e tel le s i tua t ion . 

C e p e n d a n t , la C o u r n ' a pas c o m p é t e n c e p o u r accéde r à u n e tel le d e m a n d e 

(voir, n o t a m m e n t , a r r ê t s Philis c. Grèce du 27 août 1991, sér ie A n" 209, 

p. 27, § 79, Al lene t de R i b e m o n t c. F rance du 7 août 1996, Recueil 1996-III, 

p . 910, §§ 18-19). En c o n s é q u e n c e , elle ne peu t q u e s 'en r e m e t t r e à la 

sagesse des a u t o r i t é s f rançaises sur ce poin t . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t t i r ée du non-

é p u i s e m e n t des voies de recours i n t e r n e s ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 3 de la C o n v e n t i o n ; 

3. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 d e la C o n v e n t i o n q u a n t à la 

d u r é e de la p r o c é d u r e ; 
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4. Dit q u e l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , dans les t rois mois , 

500 000 (cinq cen t mil le) francs f rançais p o u r d o m m a g e s corpore l e t 

mora l , ainsi que 1 13 364 (cent t re ize mil le t rois cen t s o i x a n t e - q u a t r e ) 

francs français p o u r frais et d é p e n s , m o n t a n t s à ma jo re r d ' un i n t é r ê t 

s imple de 3,47 % l 'an à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u 

v e r s e m e n t ; 

5. Rejette la d e m a n d e de sat is fact ion é q u i t a b l e p o u r le su rp lus . 

Fai t e n f rançais et en ang la i s , puis p rononcé en a u d i e n c e pub l i que au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 28 ju i l l e t 1999. 

Luz ius WII .DHABER 

P r é s i d e n t 

M a u d DE B O E R - B U Q L T C C H I O 

Greff ière adjointe 
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ANNEXE 

AVIS DE LA COMMISSION EUROPÉENNE 
DES DROITS DE L'HOMME1 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 11 d é c e m b r e 1997) 

[La Commission siégeait dans la composition suivante : 

M . S. TREc:Hsi;i,/>réri<fefl/, 
M M " C H . THUNE, 

J. LlDDY, 
M M . E . BUSUTTIL, 

GAUKURJÖRUNDSSON, 

A .C . GÖZÜBÜYÜK, 

A . WEITZEL, 

J . -C . SOYER, 

H . DANELIUS, 

F . MARTINEZ, 

C L . ROZAKIS, 

L . LOUCAIDES, 

J . -C . GEUS, 

M . P . PELLONPÄÄ, 

M . A . NOWICKJ, 

I. CABRAI, BARRETO, 

B . CONFORTI, 

N . BRATZA, 

I. BÉKÉS, 

J . MUCHA, 

D . SVÂBY, 

G . RESS, 

A . PERF.NIÔ, 

C. BÎRSAN, 

P . LORENZEN, 

K . HERNDL, 

E . BIELIONAS, 

E . A . ALKEMA, 

M . VILA AMIGÔ, 

M"" M . HION, 

M M . R . NICOEINI, 

A . ARABADJIEV, 

et M . M . D E SALVIA, secrétaire.] 

1. Texte français original. 
2. L'avis se réfère à des paragraphes antérieurs du rapport de la Commission, dont le texte 
intégral peut être obtenu au greffe de la Cour. 
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A. G r i e f s d é c l a r é s r e c e v a b l e s 

53 . La C o m m i s s i o n a déc la ré recevables les griefs du r e q u é r a n t con

c e r n a n t l ' a l léga t ion de mauva i s t r a i t e m e n t d u r a n t la g a r d e à vue qu i s 'est 

dé rou l ée du 25 au 29 n o v e m b r e 1991 et la d u r é e de la p r o c é d u r e re la t ive à 

la p la in te avec cons t i t u t i on de p a r t i e civile. 

B. P o i n t s e n l i t i g e 

54. Au cours de la g a r d e à vue qui s 'est dé rou l ée du 25 au 29 n o v e m b r e 

1991, le r e q u é r a n t a-t-il é t é soumis à des t r a i t e m e n t s con t r a i r e s à 

l 'ar t icle 3 de la C o n v e n t i o n ? 

55. La cause du r e q u é r a n t , c o n c e r n a n t la p la in te avec cons t i tu t ion de 

pa r t i e civile, a-t-elle é té e n t e n d u e d a n s u n « déla i r a i sonnab le » au sens de 

l 'ar t ic le 6 § 1 de la Conven t i on ? 

C. S u r la v i o l a t i o n d e l 'ar t ic le 3 d e la C o n v e n t i o n 

56. L 'a r t i c le 3 de la Conven t i on dispose : 

« Nul ne peut être soumis à la torture ni à des peines ou t ra i tements inhumains ou 

dégradants. » 

57. Le r e q u é r a n t e s t i m e q u e les cer t i f ica ts m é d i c a u x sont p r o b a n t s , 

ainsi q u e l ' exper t i se o r d o n n é e pa r le j u g e d ' in s t ruc t ion . Il cons idère en 

o u t r e q u e la r éa l i t é des faits est d é m o n t r é e en ra ison : de l ' e n q u ê t e dili-

g e n t é e pa r l ' inspect ion g é n é r a l e des services ; de l ' ouver tu re d ' u n e ins

t ruc t ion su r décis ion du p r o c u r e u r de la R é p u b l i q u e en 1992 ; de la déci

sion de c h a n g e m e n t de j u r i d i c t i on imposée pa r l ' i m m i n e n c e des mises en 

e x a m e n des policiers conce rnés ; de l ' absence d ' o r d o n n a n c e de non-l ieu de 

la p a r t des deux j u g e s d ' i n s t ruc t i on saisis du dossier . 

58 . Le g o u v e r n e m e n t dé fendeur , s'il déc la re ne pas m é c o n n a î t r e la 

gravi té des faits a l l égués pa r le r e q u é r a n t , n ' a pas formulé d 'obse rva t ions 

sur le fond. 

59. La C o m m i s s i o n , b ien q u e le G o u v e r n e m e n t ne con te s t e pas que les 

lésions c o n s t a t é e s sur l ' in té ressé a u r a i e n t é té e n d u r é e s p a r lui , doit 

p r é a l a b l e m e n t s ' i n t e r roge r sur le l ien de causa l i t é e n t r e les t r a i t e m e n t s 

q u e le r e q u é r a n t a u r a i t e n d u r é s p e n d a n t sa g a r d e à vue et lesd i tes lésions 

c o n s t a t é e s a p r è s ce t t e d e r n i è r e pa r le j u g e d ' i n s t ruc t i on et les m é d e c i n s . 

60. En p r e m i e r lieu, nul ne p r é t e n d q u e les t r aces observées sur le 

corps du r e q u é r a n t pu i s sen t r e m o n t e r à u n e pér iode a n t é r i e u r e à l ' a r res 

t a t i on ou décou le r de l 'ac t ion de l ' in té ressé con t r e l u i - m ê m e , d ' u n e t e n t a 

tive d 'évas ion ou encore d ' une t en t a t i ve d ' ag ress ion pa r u n c o d é t e n u . 

6 1 . De plus , d u r a n t la g a r d e à vue , le m é d e c i n qu i e x a m i n a le r e q u é 

r a n t c o n s t a t a des t r a u m a t i s m e s , n o t a m m e n t sous-orb i ta i res , sur les b r a s , 
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le dos, le t h o r a x et la cuisse. En o u t r e , lo rsque le r e q u é r a n t fut p r é s e n t é 

au j u g e d ' i n s t ruc t i on à l ' issue de la g a r d e à vue , ce m a g i s t r a t pr i t l ' ini

t ia t ive de dé s igne r u n e x p e r t médica l afin de l ' e x a m i n e r . Lors de l 'arr ivée 

du r e q u é r a n t à la m a i s o n d ' a r r ê t de F leury -Mérog i s , il fut é g a l e m e n t 

déc idé de le faire e x a m i n e r pa r le m é d e c i n du service médica l de l 'é ta

b l i s semen t . 

62. Ainsi , d a n s u n e pé r iode de moins de dix j o u r s , le r e q u é r a n t fut 

e x a m i n é p a r t rois m é d e c i n s d i f férents . L e u r s cer t i f ica ts c o n t i e n n e n t des 

in fo rma t ions médica les préc ises et c o n c o r d a n t e s . En pa r t i cu l i e r , le m é d e 

cin légis te dés igné en qua l i t é d ' exper t pa r le j u g e d ' i n s t ruc t ion conclut q u e 

le r e q u é r a n t p r é s e n t a i t des lésions d 'o r ig ine t r a u m a t i q u e dont le déla i 

é ta i t c o m p a t i b l e avec la g a r d e à vue . 

63 . En c o n s é q u e n c e , la C o m m i s s i o n e s t ime q u e , au r e g a r d des cir

cons t ances de l ' espèce, il ex is te un l ien de causa l i t é e n t r e les t r a i t e m e n t s 

q u e le r e q u é r a n t a u r a i t e n d u r é s p e n d a n t sa g a r d e à vue et lesdi tes lésions 

c o n s t a t é e s a p r è s c e t t e d e r n i è r e p a r les m é d e c i n s . En tou t é t a t de cause , la 

C o m m i s s i o n r appe l l e q u e l o r s q u ' u n individu est placé en g a r d e à vue alors 

qu ' i l se t rouve en b o n n e s an t é et q u e l 'on c o n s t a t e qu ' i l est blessé au 

m o m e n t de sa l ibéra t ion , il i ncombe à l 'E ta t de fourni r u n e expl ica t ion 

plausible pour l 'or igine des b lessures , à défau t de quoi l 'ar t ic le 3 de la 

C o n v e n t i o n t rouve m a n i f e s t e m e n t à s ' app l ique r (Cour eur . D H , a r r ê t s 

T o m a s i c. F r a n c e du 27 août 1992, série A n" 241-A, pp. 40-41 , §§ 108-1 11, 

et Rib i t sch c. A u t r i c h e d u 4 d é c e m b r e 1995, sér ie A n ° 3 3 6 , pp . 25-26, § 34) . 

64. Il a p p a r t i e n t dès lors à la C o m m i s s i o n d ' a p p r é c i e r la g rav i té des 

faits d é n o n c é s . 

65. L 'a r t ic le 3, les o r g a n e s de la C o n v e n t i o n l 'ont dit à m a i n t e s 

repr i ses , consac re l 'une des va leu r s f o n d a m e n t a l e s des socié tés d é m o c r a 

t iques . M ê m e d a n s les c i r cons tances les plus difficiles, te l le la l u t t e con t re 

le t e r r o r i s m e et le c r ime o rgan i sé , la C o n v e n t i o n p roh ibe en t e r m e s absolus 

la t o r t u r e et les pe ines ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . L 'ar 

ticle 3 ne prévoi t pas de r e s t r i c t ions , en quoi il c o n t r a s t e avec la ma jo r i t é 

des c lauses n o r m a t i v e s de la C o n v e n t i o n et des Pro tocoles n œ 1 et 4, e t 

d ' a p r è s l 'ar t ic le 15 § 2 il ne souffre nul le d é r o g a t i o n , m ê m e en cas de 

d a n g e r publ ic m e n a ç a n t la vie de la na t i on ( C o u r eur . D H , a r r ê t s I r l ande 

c. R o y a u m e - U n i du 18 j a n v i e r 1978, sér ie A n" 25, p . 65, § 163, Soer ing 

c. R o y a u m e - U n i du 7 ju i l l e t 1989, série A n" 161, pp . 34-35, § 88, et C h a h a l 

c. R o y a u m e - U n i du 15 n o v e m b r e 1996, Recueil des arrêts et décisions 1996-V, 

p . 1855, § 79). En l 'espèce, a u c u n e c i r cons t ance pa r t i cu l i è r e n ' es t d 'a i l leurs 

invoquée pa r le G o u v e r n e m e n t ou re levée p a r la C o m m i s s i o n . 

66. La C o m m i s s i o n relève q u e les cer t i f ica ts et r a p p o r t s méd icaux , 

é tabl i s en t o u t e i n d é p e n d a n c e pa r des p ra t i c i ens , a t t e s t e n t de l ' i n tens i t é et 

de la mul t ip l i c i t é des coups por t é s au r e q u é r a n t , p r o v o q u a n t de vé r i t ab les 

lésions a insi q u e de vives souffrances phys iques et m o r a l e s , de n a t u r e à 

c r ée r des s e n t i m e n t s de peur , d ' angoisse et d ' in fér ior i té p r o p r e s à humi l i e r , 
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avilir et b r i ser é v e n t u e l l e m e n t la r és i s t ance phys ique et mora l e du r e q u é 

r a n t . La C o m m i s s i o n relève donc deux é l é m e n t s assez sé r i eux pour confé

r e r à ce t r a i t e m e n t un c a r a c t è r e i n h u m a i n et d é g r a d a n t ( a r r ê t s I r l ande 

c. R o y a u m e - U n i p réc i t é , pp . 66-67, § 1 6 7 ; T o m a s i p réc i t é , p . 42, § 115). 

67. P o u r d é t e r m i n e r s'il y a lieu de qual i f ier de t o r t u r e u n e forme 

pa r t i cu l i è r e de mauva i s t r a i t e m e n t s , la C o m m i s s i o n doi t avoir é g a r d à la 

d i s t inc t ion , q u e c o m p o r t e l 'ar t ic le 3 , e n t r e c e t t e no t ion et celle de t r a i t e 

m e n t s i n h u m a i n s ou d é g r a d a n t s . Ainsi que la C o u r e u r o p é e n n e l'a relevé 

p r é c é d e m m e n t , c e t t e d i s t inc t ion pa ra î t avoir é t é consac rée p a r la C o n 

ven t ion p o u r m a r q u e r d ' u n e spéciale infamie des t r a i t e m e n t s i n h u m a i n s 

dé l ibé rés p r o v o q u a n t de fort graves et c ruel les souffrances ( a r r ê t I r l ande 

c. R o y a u m e - U n i p réc i t é , ibidem). La C o m m i s s i o n relève é g a l e m e n t q u e la 

C o n v e n t i o n con t r e la t o r t u r e et a u t r e s pe ines ou t r a i t e m e n t s c rue l s , 

i n h u m a i n s ou d é g r a d a n t s des Na t ions un ies , e n t r é e en v igueur le 26 j u i n 

1987, qualif ie de « t o r t u r e », en son ar t ic le p r e m i e r , tout ac t e pa r leque l 

u n e dou l eu r ou des souffrances a iguës , phys iques ou m e n t a l e s , sont 

i n t e n t i o n n e l l e m e n t infligées à une p e r s o n n e , aux fins n o t a m m e n t d 'ob te 

n i r d 'e l le des r e n s e i g n e m e n t s ou des aveux, de la pun i r d ' u n ac te qu 'e l l e 

est s o u p ç o n n é e d 'avoir c o m m i s , de l ' i n t imider ou faire press ion sur elle, 

l o r s q u ' u n e tel le dou l eu r ou de te l les souffrances sont infl igées pa r un 

agen t de la fonction pub l ique ou ag i ssan t à t i t r e officiel. 

68. La C o m m i s s i o n re lève qu ' i l a é té fait u sage de la force phys ique sur 

le r e q u é r a n t , privé de l iber té et donc en é t a t d ' infér ior i té . Elle no te q u e le 

r e q u é r a n t a é t é f rappé , à de n o m b r e u s e s r ep r i ses , à coups de poing, de 

pied et à l 'a ide d 'obje ts . Elle cons t a t e q u e les mauva i s t r a i t e m e n t s infligés 

au r e q u é r a n t l 'ont é té de m a n i è r e r é p é t é e et p ro longée , pu i squ ' i l s se sont 

é t a l és sur p lus ieurs h e u r e s à c h a q u e i n t e r r o g a t o i r e , p r i n c i p a l e m e n t a u 

cours de deux nu i t s . 

69. En ce qu i conce rne les lés ions , la C o m m i s s i o n en relève l ' impor

t a n c e n u m é r i q u e et la g rav i té , ainsi q u ' e n a t t e s t e le r a p p o r t d ' expe r t i se 

méd ica l e en d a t e d u 7 d é c e m b r e 1991. P a r a i l l eurs , la C o m m i s s i o n cons

t a t e q u e le r e q u é r a n t a dû faire l 'objet de p lus ieurs i n t e rven t ions chi

ru rg ica les sur son œi l g a u c h e depu i s les faits . 

70. La C o m m i s s i o n e s t i m e , c o m p t e t e n u des c i r cons tances de la cause , 

q u e le t r a i t e m e n t a u q u e l le r e q u é r a n t a é té soumis ne p e u t l 'avoir é té q u e 

d é l i b é r é m e n t , et pa ra î t d ' a i l l eurs n 'avoir pas é té a d m i n i s t r é d a n s le seul 

bu t d ' inf l iger u n e in t ense souffrance au r e q u é r a n t , e n sus d ' une volonté 

avé rée d ' h u m i l i a t i o n et d ' av i l i s sement , ma i s é g a l e m e n t , s ' ag issant d ' in

t e r r o g a t o i r e s re la t i fs à la p r o c é d u r e d i l igen tée c o n t r e le r e q u é r a n t , aux 

fins d ' o b t e n t i o n d ' aveux ou de r e n s e i g n e m e n t s . La C o m m i s s i o n cons idère 

q u e ce t r a i t e m e n t , infligé pa r un ou p lus ieurs fonc t ionna i res de l 'E ta t , tel 

qu ' i l r é su l t e des cer t i f icats m é d i c a u x , é ta i t d ' u n e n a t u r e t e l l e m e n t grave 

et cruel le q u e l 'on ne peu t le qual i f ier q u e de t o r t u r e , sans avoir à se p ro 

n o n c e r sur les a u t r e s fai ts , n o t a m m e n t de viol, invoqués pa r le r e q u é r a n t . 
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Conclusion 

71 . La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l ' espèce , vio

la t ion de l 'ar t icle 3 de la Conven t ion . 

D . S u r la v i o l a t i o n d e l 'art ic le 6 § 1 d e la C o n v e n t i o n 

72. L 'a r t ic le 6 § 1 de la C o n v e n t i o n dispose q u e : 

« 1. Toute personne a droit à ce que sa cause soit entendue (...) dans un délai rai

sonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et obli

gations de caractère civil. (...) » 

73. Le r e q u é r a n t relève qu ' i l a e x p r e s s é m e n t déposé p la in te le 

l " d é c e m b r e 1992, à l 'occasion de son aud i t ion p a r l ' inspect ion g é n é r a l e de 

la police na t i ona l e . Il cons t a t e que ce t t e voie de r ecour s est p r évue p a r le 

droi t f rançais . Il p réc ise avoir p a r la sui te déposé u n e p l a i n t e avec const i

t u t i o n de p a r t i e civile afin de s ' a s su re r que la p r o c é d u r e suivrai t son cours . 

Il relève d ' a i l l eurs que le p a r q u e t de Bobigny lui a f ina l emen t d o n n é ra ison 

en pour su ivan t les fai ts . 

74. Q u a n t à la complex i t é de l 'affaire et son renvoi d e v a n t une a u t r e 

j u r id i c t i on , le r e q u é r a n t c o n s t a t e que le des sa i s i s semen t du j u g e d ' ins

t ruc t ion de Bobigny n 'es t i n t e r v e n u q u e plus de d e u x ans ap rès l ' ouver tu re 

de l ' in format ion . 

75. Le G o u v e r n e m e n t cons idè re , au p r éa l ab l e , q u e le d é b u t de la pro

c é d u r e dont le r e q u é r a n t con t e s t e la d u r é e r e m o n t e s e u l e m e n t au 15 mar s 

1993, d a t e de sa p l a in t e avec cons t i tu t ion de pa r t i e civile. 

76. Le G o u v e r n e m e n t cons idère que la complex i t é de l 'affaire 

jus t i f ie la d u r é e de la p r o c é d u r e . Il e s t ime en o u t r e que l ' ins t ruc t ion 

d i l igen tée à Bobigny fut m e n é e sans d é s e m p a r e r j u s q u ' a u 1" m a r s 1994 

e t q u e , p a r la su i t e , l 'affaire fut t r a n s m i s e à u n e a u t r e j u r id i c t ion dans 

l ' in té rê t d ' une b o n n e a d m i n i s t r a t i o n de la j u s t i c e , pu i sque les policiers 

mis en cause co l labora ien t h a b i t u e l l e m e n t avec le p a r q u e t de Bobigny. 

Il relève un c e r t a i n n o m b r e d ' ac tes réa l i sés pa r le j u g e d ' i n s t ruc t ion de 

Versa i l l e s , don t la mise en e x a m e n des cinq pol iciers conce rnés le 

21 oc tobre 1996. 

77. La C o m m i s s i o n r appe l l e q u e le c a r a c t è r e r a i sonnab le de la d u r é e 

d ' une p r o c é d u r e doi t s ' appréc ie r su ivant les c i rcons tances de la cause et à 

l 'a ide des c r i t è res su ivants : la c o m p l e x i t é de l 'affaire, le c o m p o r t e m e n t du 

r e q u é r a n t et le c o m p o r t e m e n t des a u t o r i t é s saisies de l 'affaire (Cour eur . 

D H , a r r ê t Vern i l lo c. F r a n c e du 20 février 1991, sér ie A n" 198, pp . 12-13, 

§ 3 0 ) . 

78. La C o m m i s s i o n e s t ime q u e la p r o c é d u r e doit ê t r e cons idérée 

c o m m e ayan t d é b u t é le 15 m a r s 1993, d a t e à laquel le le r e q u é r a n t a 

déposé p l a in t e c o n t r e les pol iciers en se c o n s t i t u a n t p a r t i e civile. Elle 
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relève q u e la p r o c é d u r e l i t igieuse est tou jours en cours et qu 'e l le a donc 

d u r é , à ce j o u r , p lus de q u a t r e ans et hui t mois . 

79. La C o m m i s s i o n cons idère q u e l 'affaire ne p r é s e n t a i t pas de com

plex i té pa r t i cu l i è r e , n o n o b s t a n t l ' e x t r ê m e gravi té des faits et la qua l i t é 

des p e r s o n n e s f i na l emen t mises en e x a m e n , à savoir des pol iciers accusés 

d ' ac tes c o m m i s d a n s le c a d r e de leurs fonct ions. Q u a n t à l ' exper t i se 

o p h t a l m o l o g i q u e , le doss ier n ' i nd ique pas en quoi elle a u r a i t é té 

complexe , d ' a u t a n t que cet aspect de la p r o c é d u r e conce rne non pas 

l ' é t ab l i s semen t des faits, ma i s l ' impor t ance du pré jud ice phys ique , lequel 

pré judice peu t ne pas ê t r e consolidé avan t de n o m b r e u s e s a n n é e s . 

80. Q u a n t au c o m p o r t e m e n t du r e q u é r a n t , la C o m m i s s i o n n ' a relevé 

a u c u n é l é m e n t p e r m e t t a n t de conclure qu' i l a con t r i bué à l ' a l longement 

de la d u r é e de la p r o c é d u r e . 

8 1 . C o n c e r n a n t le c o m p o r t e m e n t des a u t o r i t é s j ud ic i a i r e s , la C o m 

miss ion cons t a t e q u e le t r a i t e m e n t du doss ier fut différent selon la pé r iode 

cons idé rée . T o u t d ' abord , la C o m m i s s i o n relève q u e l ' ins t ruc t ion fut 

m e n é e avec di l igence j u s q u ' a u 22 j u i n 1994, d a t e de la dés igna t ion du 

j u g e d ' i n s t ruc t i on près le t r i buna l de g r a n d e i n s t ance de Versa i l l e s . P a r 

a i l leurs , la C o m m i s s i o n , qu i ne doit pas se d é s i n t é r e s s e r de la pé r iode 

a n t é r i e u r e à la p r o c é d u r e l i t ig ieuse, relève qu' i l fallut a t t e n d r e plus d ' un 

a n pour q u ' u n e in fo rma t ion fût ouve r t e , a lors q u e les faits ava ien t é t é 

po r t é s à la conna i s sance du j u g e d ' i n s t ruc t ion dès le 29 n o v e m b r e 1991, 

ce d e r n i e r ayan t d 'a i l leurs pris l ' in i t ia t ive d ' o r d o n n e r une exper t i se 

méd ica l e . 

82. La C o m m i s s i o n relève ensu i t e u n e seconde pé r iode qui coïncide 

avec la condu i t e de l ' in format ion pa r le j u g e d ' i n s t ruc t ion de Versa i l l es . La 

C o m m i s s i o n cons t a t e en pa r t i cu l i e r q u e b ien que le c h a n g e m e n t de j u r i 

d ic t ion ai t é t é o r d o n n é pa r ce que la mise en e x a m e n des policiers é t a i t 

i m m i n e n t e , il fallut a t t e n d r e le 21 oc tobre 1996 p o u r q u e ces mises en 

e x a m e n i n t e r v i e n n e n t e f fec t ivement , soit p r è s de cinq ans a p r è s les faits e t 

d e u x ans et q u a t r e mois ap rè s la dés igna t ion du nouveau juge . Q u a n t à la 

décis ion d ' o r d o n n e r une exper t i se o p h t a l m o l o g i q u e et l ' audi t ion des poli

ciers p a r le nouveau m a g i s t r a t i n s t r u c t e u r , elles n ' i n t e r v i n r e n t r espec t i 

v e m e n t q u e le 22 s e p t e m b r e 1995 et d a n s les p r e m i e r s mois de l ' année 

1997. 

83 . C o m p t e t e n u de la g rav i t é des a l l éga t ions du r e q u é r a n t et de l 'an

c i e n n e t é des faits, la C o m m i s s i o n e s t i m e q u e les a u t o r i t é s n ' on t pas pr is 

t o u t e s les m e s u r e s posit ives et fait p r euve de t o u t e la d i l igence requ ise p a r 

les c i r cons tances de la cause p o u r faire a b o u t i r l ' ins t ruc t ion . 

Conclusion 

84. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu , en l ' espèce , 

violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n . 
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E. R é c a p i t u l a t i o n 

85. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu' i l y a eu , en l ' espèce, vio

la t ion de l 'ar t ic le 3 de la C o n v e n t i o n ( p a r a g r a p h e 71). 

86. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu , en l ' espèce , vio

la t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n ( p a r a g r a p h e 84) . 

M . DE SALVIA 

Sec ré t a i r e de la C o m m i s s i o n 

S. T R E C H S E L 

P r é s i d e n t de la C o m m i s s i o n 
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(Traduction) 

J e souscr is à la conclusion de la ma jo r i t é selon laque l le il y a eu en l 'es

pèce viola t ion de l 'ar t ic le 3 de la Conven t i on . Toutefo is , à m o n sens , ce 

q u ' a subi le r e q u é r a n t s 'analyse en un t r a i t e m e n t i n h u m a i n et d é g r a d a n t , 

et non en t o r t u r e . 

Selon l ' a r rê t de la C o u r en l 'affaire i n t e r é t a t i q u e I r l a n d e c. R o y a u m e -

U n i (18 j a n v i e r 1978, sér ie A n° 25) , la t o r t u r e cons is te en des t r a i t e m e n t s 

i n h u m a i n s dé l ibé rés p r o v o q u a n t de fort g raves et c rue l les souffrances et 

m a r q u é s d ' une spéciale infamie . A p p l i q u a n t ce t t e no t ion aux faits de l'af

faire p réc i t ée , la C o u r est p a r v e n u e à la conclus ion q u e les « c inq 

t e c h n i q u e s » d ' i n t e r r o g a t o i r e p r é s e n t a i e n t s e u l e m e n t le c a r a c t è r e d ' un 

t r a i t e m e n t i n h u m a i n et d é g r a d a n t , cons idé ran t qu 'e l les n ' ava ien t pas causé 

des souffrances de l ' in tens i té et de la c r u a u t é pa r t i cu l i è re s q u ' i m p l i q u e le 

m o t t o r t u r e . 

C e s cinq t e c h n i q u e s , appe lées parfois « de d é s o r i e n t a t i o n » ou « de pri

va t ion sensor ie l le » sont décr i t es en dé ta i l au p a r a g r a p h e 96 de l ' a r rê t 

I r l ande c. R o y a u m e - U n i . En r é s u m é , elles cons i s t a i en t en ceci : 

1. s ta t ion debou t con t re un m u r : on forçait les d é t e n u s à r e s t e r d u r a n t 

des h e u r e s d ressés sur les or te i l s , le poids du corps p o r t a n t p o u r l 'essent ie l 

sur les doig ts ; 

2. e n c a p u c h o n n e m e n t : on couvrai t la t ê t e des d é t e n u s d ' un sac 

noir ; 

3. exposi t ion à u n siff lement fort et con t inu ; 

4. p r iva t ion de sommei l ; 

5. p r iva t ion de n o u r r i t u r e solide et l iquide . 

C e s t e c h n i q u e s é t a i en t employées c u m u l a t i v e m e n t , avec p r é m é d i t a t i o n 

et d u r a n t de longues h e u r e s . Elles on t causé à ceux qui les sub issa ien t de 

vives souffrances phys iques et m o r a l e s , et on t e n t r a î n é de surcro î t chez 

eux des t roub les psychiques a igus en cours d ' i n t e r r o g a t o i r e . L e u r bu t 

avoué é ta i t d ' a r r a c h e r des aveux, en p r o v o q u a n t chez les v ic t imes des 

s e n t i m e n t s de peu r , d ' angoisse et d ' infér ior i té p r o p r e s à les h u m i l i e r et à 

b r i se r leur r é s i s t ance phys ique ou m o r a l e . 

En o u t r e , ces p r a t i q u e s é t a i e n t i n s t i t u t i onna l i s ée s en ce q u e le r ecours 

aux c inq t e c h n i q u e s é ta i t p e r m i s à « un h a u t n iveau » et é ta i t en p r a t i q u e 

s y s t é m a t i q u e . 

M a l g r é tou t , la C o u r s'est refusée à conclure que ces t e c h n i q u e s cons

t i t u a i e n t une forme de t o r t u r e . Elle a e s t imé qu ' e l l e s re leva ien t s e u l e m e n t 

de la ca tégor ie des t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s au sens de l 'ar

ticle 3 . 

A m o n sens , r ien d a n s les ra i sons avancées pa r la ma jo r i t é au pa ra 

g r a p h e 70 d u p r é s e n t r a p p o r t ne p e r m e t de p e n s e r q u e le t r a i t e m e n t 
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auque l le r e q u é r a n t a é t é soumis en l 'espèce é ta i t plus g rave ou d ' une 

c r u a u t é plus dé l ibé rée que les c inq t e c h n i q u e s app l i quées aux d é t e n u s en 

I r l ande du Nord . Celles-ci cons t i t ua i en t au con t r a i r e un t r a i t e m e n t plus 

g rave , en ce qu ' e l l e s é t a i e n t aval isées pa r la h i é r a r ch i e et i n t é g r é e s dans la 

fo rma t ion d i spensée pa r le C e n t r e angla i s de r e n s e i g n e m e n t s (English 

In te l l igence C e n t r e ) . 

P o u r le r e s t e , j e souscris à l 'analyse c o m p a r a t i v e q u e fait M. Soyer e n t r e 

l 'affaire T o m a s i et le cas d ' e spèce ainsi q u ' à sa conclusion selon laquel le le 

t r a i t e m e n t subi pa r M. Se lmoun i n ' é t a i t pas m a r q u é p a r la spécia le infa

mie qui ca rac t é r i s e la t o r t u r e . 



mi AFFAIRE SEEMOUNI c. FRANCE 

O P I N I O N S É P A R É E C O N C O R D A N T E D E M . S O Y E R 

1. L ' a r r ê t r e n d u p a r la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , le 

27 aoû t 1992, d a n s l 'affaire Tornas i c. F r a n c e (série A n" 241-A), est u n 

p r é c é d e n t qu i s ' impose à nous. 

S 'agissant de mauva i s t r a i t e m e n t s infligés p a r des policiers d u r a n t la 

g a r d e à vue , la C o u r c o n s t a t e q u e (p. 42, § 115), « les cer t i f icats et r a p p o r t s 

m é d i c a u x , é tabl is en t ou t e i n d é p e n d a n c e p a r des p ra t i c i ens , a t t e s t e n t de 

l ' in tens i té et de la mul t ip l i c i t é des coups por t é s à M. Tornas i ; il y a là deux 

é l é m e n t s assez sé r ieux p o u r confé re r à ce t r a i t e m e n t u n c a r a c t è r e inhu

m a i n et d é g r a d a n t ». 

D 'où la C o u r conclut (p. 42, § 116) : « p a r t a n t , il y a eu viola t ion de 

l 'ar t icle 3 ». 

2. La C o u r relève aussi q u e la p l a in t e péna l e déposée p a r M. Tornas i , 

e n vue de faire ident i f ier et c o n d a m n e r les a u t e u r s des sévices d é n o n c é s , et 

d ' ob t en i r alors r é p a r a t i o n de son d o m m a g e , n 'ava i t reçu son ép i logue 

jud ic i a i r e q u ' a p r è s plus de cinq a n s et dix mois (p. 43 , § 124), ce qui excé

dai t le déla i r a i sonnab le r equ i s pa r la C o n v e n t i o n . 

Le sys tème na t iona l ayan t souffert , d a n s ce cas pa r t i cu l i e r , d ' u n e 

défa i l lance , la c o m p é t e n c e subs id ia i re des o r g a n e s de la C o n v e n t i o n 

e n t r a i t e n j e u . D ' o ù la C o u r conclut (p. 44, § 125) : « p a r t a n t , il y a eu vio

la t ion de l 'ar t ic le 6 § 1 ». 

3. C 'es t c o m p t e t e n u de ce p r é c é d e n t q u e , d a n s la p r é s e n t e affaire 

S e l m o u n i c. F r a n c e , soulevant des ques t ions i den t iques à celles réso lues 

p a r l ' a r r ê t Tornas i , je me suis joint à l'avis de la C o m m i s s i o n d a n s sa 

doub le conclus ion : 

- d ' une p a r t , violat ion de l 'ar t ic le 6 § 1 p o u r inobserva t ion du déla i 

r a i sonnab le (p rocédure l i t igieuse ayan t d u r é plus de q u a t r e ans et hui t 

mois au j o u r de l 'avis, et non encore achevée) ; 

- d ' a u t r e p a r t , violat ion de l 'ar t ic le 3 . 

4. M a i s ici se place m a d i s t anc i a t i on m a r q u é e pa r r appor t à l'avis 

r e n d u d a n s l 'affaire Se lmoun i . C a r , conc luan t à la viola t ion de l 'a r t ic le 3, 

cet avis ne la fonde pas sur la seule infliction d 'un t r a i t e m e n t i n h u m a i n et 

d é g r a d a n t (ainsi que l ' a r rê t Tornas i se borna i t à le fa i re) , mais su r l 'exis

t ence d ' u n e t o r t u r e ( p a r a g r a p h e 70 du r a p p o r t ) . 

5. O r , c o m m e le r appe l l e l 'avis m ê m e de la C o m m i s s i o n (para 

g r a p h e 67) , la « d is t inc t ion [ en t r e le t r a i t e m e n t i n h u m a i n et d é g r a d a n t et 

la t o r t u r e j pa ra î t avoir é t é consac rée p a r la Conven t i on pour m a r q u e r 

d ' u n e spéciale in famie des t r a i t e m e n t s i n h u m a i n s dé l ibé rés p r o v o q u a n t 

de fort g raves e t c rue l les souffrances ( a r r ê t I r l a n d e c. R o y a u m e - U n i [du 

18 j a n v i e r 1978, série A n" 25, pp. 66-67, § 167]) ». 

« U n e spéciale infamie », voilà qui c o m m a n d e de r é se rve r la qual if ica

t ion de t o r t u r e à des ac tes a t roces , décou l an t d ' u n e ab jec te volonté d 'avi-
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l i s semen t , et des ac tes d û m e n t accompl is - pu i sque « dé l ibé rés » - en 

appl ica t ion d 'un plan p réa l ab l e de s ad i sme . 

6. P o u r fonder une te l le s t i gma t i s a t i on , i n h é r e n t e à l ' a f f i rmat ion de 

t o r t u r e , il au ra i t fallu q u e l'avis dé ta i l l e , c o n c r è t e m e n t et m i n u t i e u s e 

m e n t , en quoi les sévices subis pa r M. Se lmoun i é t a i e n t agg ravés , dans 

l eu r desse in , l eur c o n t e x t e et l eurs conséquences corpore l les ou psy

chologiques , pa r r a p p o r t aux sévices subis pa r M. Tornas i . 

O r u n e tel le analyse fait dé fau t . L'avis la r e m p l a c e - signif i c a t i v e m e n t -

p a r une ré fé rence à la C o n v e n t i o n d e s N a t i o n s un ies con t r e la t o r t u r e et 

a u t r e s pe ines ou t r a i t e m e n t s c rue l s , i n h u m a i n s ou d é g r a d a n t s . 

Mais on voit m a l e n quoi ce t e x t e , e x t é r i e u r à la C o n v e n t i o n , p e r m e t 

t ra i t d ' é l a rg i r l 'ar t ic le 3 de la Conven t ion , et de m é c o n n a î t r e ainsi le p ré 

céden t de l 'affaire Tornas i , où la C o u r n ' ava i t re levé q u e des t r a i t e m e n t s à 

c a r a c t è r e i n h u m a i n et d é g r a d a n t , ainsi qu ' a i l l eu r s que . . . la C o m m i s s i o n 

e l l e -même ( p a r a g r a p h e 105 de son avis). 

7. P o u r ces ra i sons r é u n i e s , j e cons idè re q u e la viola t ion de l 'ar t icle 3, 

c o n s t a t é e d a n s la p r é s e n t e affaire S e l m o u n i , ne peu t pas re lever de la 

qual i f ica t ion de « t o r t u r e » et de « la spéciale infamie » q u e c o m p o r t e une 

telle qual i f ica t ion . 
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Sans vouloir m 'assoc ie r en tou t po in t aux a r g u m e n t s de M. Soyer, 

lesquels sont en pr inc ipe fondés su r u n e c o m p a r a i s o n dé ta i l l ée de la 

p r é s e n t e affaire avec l 'affaire T o m a s i , j e t i ens à a jou te r la réf lexion 

su ivan te . 

La grav i té des faits é t a n t r e c o n n u e pa r tous , il faut p o u r t a n t se 

d e m a n d e r s'il est v r a i m e n t é tayé q u e les sévices subis pa r le r e q u é r a n t , 

aux m a i n s d ' a g e n t s de la fonction pub l ique , lui é t a i e n t infligés aux fins 

é n u m é r é e s à l 'ar t ic le p r e m i e r de la C o n v e n t i o n c o n t r e la t o r t u r e et 

a u t r e s pe ines ou t r a i t e m e n t s c rue l s , i n h u m a i n s ou d é g r a d a n t s des 

N a t i o n s un ies ( p a r a g r a p h e 67 du r a p p o r t ) . O n doit s u r t o u t se d e m a n d e r 

si la s imple c o n s t a t a t i o n selon laque l le un t r a i t e m e n t est infligé à u n e 

p e r s o n n e lors « d ' i n t e r r o g a t o i r e s re la t i fs à la p rocédure d i l igen tée c o n t r e 

elle » suffit, en e l l e - m ê m e , pour en conc lure q u e le t r a i t e m e n t é t a i t 

infligé « aux fins d ' ob t en t ion d ' aveux ou de r e n s e i g n e m e n t s » (pa ra 

g r a p h e 70 du r a p p o r t ) . 

Les ac t e s i nc r iminés p e u v e n t d o n c ê t r e ass imi lés à des ac t e s d e t o r t u r e 

sans n é c e s s a i r e m e n t cons t i t ue r u n e « t o r t u r e », d a n s un sens formel . 
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S U M M A R Y 1 

Applicability of Article 6 to tax proceedings 

Article 6 § 1 

Applicability - Civil rights and obligations - Non-applicability of Article 6 to tax proceedings -
Pecuniary nature of litigation - Pecuniary obligation arising from tax dispute 

* 
* * 

Both applicant companies ran gaming concerns and were required to pay an 
annual duty on each fruit machine they operated. The amount of duty payable for 
1990 had initially been fixed by legislative decree, but it was subsequently 
increased by a 1990 law. The applicant companies had sought judicial review 
requesting, in particular, that the issue of constitutionality of one of the provisions 
of that law be referred to the Constitutional Court. The trial court had refused 
their request and dismissed the application for judicial review. The applicant 
companies had lodged amparo appeals against those judgments with the Consti
tutional Court, which had dismissed them despite having declared the relevant 
provision of the 1990 statute unconstitutional and invalid a few months earlier on a 
constitutionality referral by another court, with the result that other companies 
had been able to obtain reimbursement of the increase in duty, but the applicant 
companies had not. 

Held 
Article 6 § 1: That Article did not apply to tax proceedings as such since they did 
not concern disputes over rights and obligations that were "civil" in character. It 
was not sufficient to show that a dispute was "pecuniary" in nature for it to be 
covered by the notion of "civil rights and obligations", in particular, where the 
obligation derived from tax legislation: incompatibility ralione materiae. 

Case-law cited by the Court 

Company S. and T. v. Sweden, application no. 11189/84, Commission decision of 
1 1 December 1986, Decisions and Reports 50 
Schouten and Meldrum v. the Netherlands, judgment of 9 December 1994, Series A 
no. 304 
Kustannus Oy Vapaa Ajattelija AB, Vapaa-Ajattclijain Liitto - Fritankarnas 
Forbund r.y. and Kim mo Sundstrom v. Finland, application no. 20471/92, Com
mission decision of 15 April 1996, Decisions and Reports 85-A 
Maillard v. France, judgment of 9 June 1998, Reports of Judgments and Decisions 
1998-III 

1. This summary by the Registry does not bind the Court . 
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T H E F A C T S 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

1. Circumstances common to both applications 

T h e app l ican t c o m p a n i e s [Vidacar S.A. a n d O p e r g r u p S.L.] a r e Spanish 
c o m m e r c i a l c o m p a n i e s whose r e g i s t e r e d offices a r e in P a l m a de Mal lorca 
(Spain) . T h e y were r e p r e s e n t e d before the C o u r t by M r A. Salva M a r t i n of 
the P a l m a de Mal lo rca Bar . 

T h e facts of the case , as p r e s e n t e d by the app l ican t c o m p a n i e s , m a y be 
s u m m a r i s e d as follows. 

T h e app l i can t c o m p a n i e s o p e r a t e g a m i n g conce rns equ ipped , in par 
t icular , wi th fruit m a c h i n e s . T h e y a re consequen t ly r e q u i r e d to pay du ty -
known as " g a m i n g d u t y " — in the form of a n a n n u a l l u m p s u m on each fruit 
m a c h i n e . T h e a m o u n t is rev iewed each year in Spa in ' s a n n u a l b u d g e t . 

In the p r e s e n t case , t h e a m o u n t of d u t y payable on each fruit m a c h i n e 
for 1990 was set a t 141,750 pese t a s (ESP) by Ar t ic le 39 § 2 of t he legislat ive 
dec ree of 24 D e c e m b e r 1989. Howeve r , an add i t iona l i nc rease for 1990, 
r a i s ing t h e a n n u a l d u t y for each fruit m a c h i n e to E S P 283,250, was 
imposed by sec t ion 38(2)(2) of Law no. 5/90 of 29 J u n e 1990 on t h e adop
tion of u r g e n t b u d g e t a r y m e a s u r e s . 

T h e first app l i can t c o m p a n y pa id t he T r e a s u r y E S P 19,359,750 in du ty 
for 1990, a n d t h e second ESP 12,608,000. 

T h e app l i can t c o m p a n i e s , who did not accept t he add i t iona l increase 
and h a d unsuccessful ly a t t e m p t e d to o b t a i n its r e i m b u r s e m e n t by the 
T r e a s u r y , b r o u g h t app l ica t ions for jud ic ia l review in t he Balear ic Isles 
H i g h e r C o u r t of J u s t i c e m a i n t a i n i n g , inter alia, t h a t t h e r e h a d b e e n a viol
a t ion of t he pr inc ip le t h a t i nc reased p e n a l t i e s should not be app l ied wi th 
r e t rospec t ive effect, a fa i lure to e n s u r e legal c e r t a i n t y and a b r e a c h of the 
pr inciple t h a t r a t e s of d u t y should be cons i s t en t w i th those imposed on 
o t h e r g a m i n g act ivi t ies . T o tha t end , they invi ted t he cour t to refer the 
issue w h e t h e r sect ion 38(2) (2) of Law no. 5/90 was c o m p a t i b l e wi th Ar t 
icles 9 § 3, 14 and 31 of t h e C o n s t i t u t i o n to the C o n s t i t u t i o n a l C o u r t 
before dec id ing the i r appl ica t ion for jud ic i a l review. 

2. Circumstances peculiar to application no. 41601/98 

In a j u d g m e n t of 17 D e c e m b e r 1993 t h e Ba lea r i c Isles H i g h e r C o u r t of 
J u s t i c e refused to refer t he cons t i tu t iona l i ty issue to the C o n s t i t u t i o n a l 
C o u r t a n d d ismissed the app l ica t ion on the m e r i t s . As r e g a r d s its refusal 
to m a k e a r e fe r ra l , it c i ted a decis ion of 16 J u l y 1987 in which the Cons t i -
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tu t iona l C o u r t had held t h a t a s t a t u t e of 29 J u n e 1983 impos ing an add i 
t ional increase in d u t y on fruit m a c h i n e s was not u n c o n s t i t u t i o n a l ; it 
observed, too, t h a t t he C o n s t i t u t i o n a l C o u r t had dec ided t h a t t he Con
s t i t u t ion did not p rec lude re t rospec t ive effect be ing given to t ax legis
la t ion. 

T h e app l ican t c o m p a n y lodged an amparo appea l aga ins t t h a t j u d g m e n t 
wi th t he C o n s t i t u t i o n a l C o u r t . It c o n t e n d e d t h a t t he refusal of the Balea
ric Isles H i g h e r C o u r t of J u s t i c e to m a k e a cons t i t u t iona l i t y re fe r ra l 
r e g a r d i n g sect ion 38(2)(2) of Law no. 5/90 infr inged its r ight to t he p ro 
tec t ion of t he cour t s a n d to a fair h e a r i n g (Article 24 of the C o n s t i t u t i o n ) . 
It comp la ined , too, t h a t it had been the vict im of d i s c r i m i n a t o r y t r e a t m e n t 
w h e n c o m p a r e d to o t h e r firms e n g a g e d in the g a m i n g sec tor (Art icle 14 of 
t he C o n s t i t u t i o n ) . It also a r g u e d t h a t a n o t h e r Span ish cour t , t he C a t a 
lonia H i g h e r C o u r t of J u s t i c e , had dec ided to refer to the C o n s t i t u t i o n a l 
C o u r t t he issue of t he cons t i tu t iona l i ty of sect ion 38(2) (2) of Law no. 5/90 
in t he con tex t of an appl ica t ion for jud ic ia l review lodged by a n o t h e r 
g a m i n g company . In the l ight of t h a t re fe r ra l , t he C o n s t i t u t i o n a l C o u r t 
dec ided to ad journ cons ide ra t ion of t he app l ican t company ' s appea l unt i l 
it had dec ided the issue t h a t had b e e n re fe r red to it by t he C a t a l o n i a 
H i g h e r C o u r t of J u s t i c e . In the l a t t e r p roceed ings the C o n s t i t u t i o n a l 
C o u r t dec l a r ed sect ion 38(2) (2) of Law no. 5/90 u n c o n s t i t u t i o n a l a n d 
the re fo re null a n d void as its effect was to cause an un fo re seeab le a n d 
insufficiently jus t i f ied inc rease in tax liabili ty tha t a m o u n t e d to a violat ion 
of the pr inciple of legal ce r t a in ty . 

N o t w i t h s t a n d i n g t h a t decis ion, t he C o n s t i t u t i o n a l C o u r t , s i t t ing as a 
full cour t , dec ided on 2 O c t o b e r 1997, by seven votes to four, to d ismiss the 
appl ican t company ' s amparo appea l . 

T h e compla in t r e g a r d i n g the fai lure to observe t he non-d i sc r imina t ion 
pr inciple was re jec ted by t h e C o n s t i t u t i o n a l C o u r t , inter alia, on the 
g r o u n d t h a t a f inding t h a t sect ion 38(2) (2) of Law no. 5/90 was uncon
s t i t u t iona l could not be founded on the basis of t he pr inc ip le of equality-
s t a t ed in Art ic le 14 of t he C o n s t i t u t i o n bu t on objectively e s t ab l i shed fac
tors showing inequa l i ty c o n t r a r y to Ar t ic le 31 § 1 of t he C o n s t i t u t i o n . 
Whi le any such inequa l i ty could be r e m e d i e d by o t h e r cons t i t u t i ona l pro
c e d u r e s — such as a n appea l or a re fe r ra l of a cons t i tu t iona l i ty issue - it 
could not be r e m e d i e d t h r o u g h an amparo appea l . 

As to t he c o m p l a i n t u n d e r Art ic le 24 of t he C o n s t i t u t i o n , t h e Cons t i 
tu t iona l C o u r t r e i t e r a t e d t h a t u n d e r its se t t l ed case- law it was solely for 
t r ia l cour t s to dec ide w h e t h e r to m a k e a cons t i tu t iona l i ty re fe r ra l and 
t he i r decis ion was final. C o n s e q u e n t l y , a refusal to m a k e a re fe r ra l did not 
in pr inciple en ta i l a v io la t ion of any f u n d a m e n t a l r igh t , even if o t h e r 
cour t s had dec ided to m a k e a re fe r ra l r e g a r d i n g t h e cons t i tu t iona l i ty of 
t he s a m e provision of Law no . 5/90. In t he in s t an t case , the C o n s t i t u t i o n a l 
C o u r t observed t h a t t he app l i can t c o m p a n y h a d b e e n in a posi t ion to put 
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to t he Balear ic Isles H i g h e r C o u r t of J u s t i c e all the a r g u m e n t s it con
s idered a p p r o p r i a t e in suppor t of its case t h a t t he re levant provisions of 
Law no. 5/90 were u n c o n s t i t u t i o n a l a n d t h a t t h a t cour t had ca r r i ed out a 
r e a s o n e d analysis of t he m e r i t s of those a r g u m e n t s before re jec t ing 
t h e m . As r e g a r d s t he a r g u m e n t t h a t t he C o n s t i t u t i o n a l C o u r t i tself had 
in t he m e a n t i m e dec l a r ed sect ion 38(2) (2) of Law no. 5/90 uncons t i 
t u t i ona l , it he ld t h a t t he fact t h a t a specific provision bad b e e n dec l a r ed 
uncons t i t u t i ona l could not be used by itself in amparo appea l s since the 
scope of such appea l s was r e s t r i c t ed by the C o n s t i t u t i o n to c e r t a i n fun
d a m e n t a l r igh t s a n d f reedoms . It a d d e d t h a t w h e r e a decis ion on a n 
amparo a p p e a l c a m e af ter a n o t h e r decis ion, in p roceed ings r e g a r d i n g 
cons t i tu t iona l i ty , t he C o n s t i t u t i o n a l C o u r t was not always able to refer to 
the ea r l i e r decision in dec id ing the amparo appea l even whe re bo th sets of 
p roceed ings conce rned the s a m e s t a t u t o r y provision; t h a t appl ied es
pecially w h e r e , as in t he i n s t an t case , t he decis ion on the cons t i tu t iona l i ty 
issue was b a s e d on Ar t ic le 9 § 3 of t h e C o n s t i t u t i o n (pr inc ip les of legal 
c e r t a i n t y and of t he ru le of law), s ince t h a t provision was not inc luded in 
the r igh t s a n d f reedoms t h a t were covered by amparo appea l s . T h e 
C o n s t i t u t i o n a l C o u r t added tha t , as no r educ t i on of a s e n t e n c e or penalty-
was at s t a k e , a s u b s e q u e n t dec l a r a t i on t h a t a s t a t u t o r y provision was 
u n c o n s t i t u t i o n a l could not have any effect on proceedings t h a t had ended 
in a final j u d g m e n t . It concluded by saying t h a t the Balear ic Isles H i g h e r 
C o u r t of J u s t i c e had app l ied the i m p u n c d provision of Law no. 5/90 after 
finding t h a t it was cons i s t en t w i th t h e C o n s t i t u t i o n and , accordingly, t h a t 
t h e r e was no point in m a k i n g a cons t i t u t iona l i t y re fe r ra l to t he Cons t i 
t u t i ona l C o u r t . 

T h e app l i can t c o m p a n y s u b m i t t e d t h a t , unl ike o t h e r firms in the g a m 
ing sector , it h a d b e e n p r e v e n t e d by tha t decis ion from c l a iming r e i m b u r 
s e m e n t of t h e inc reases in d u t y it had pa id on i ts fruit m a c h i n e s p u r s u a n t 
to sec t ion 38(2) (2) of Law no. 5/90. 

3. Circumstances peculiar to application no. 41775/98 

In a j u d g m e n t of 16 S e p t e m b e r 1996 the Balear ic Isles H i g h e r C o u r t of 
J u s t i c e refused to refer t he cons t i t u t iona l i t y issue to the C o n s t i t u t i o n a l 
C o u r t and d i smissed the second app l ican t company ' s appl ica t ion on the 
s a m e g r o u n d s as those set out in its j u d g m e n t of 17 D e c e m b e r 1993 in the 
first a p p l i c a n t c o m p a n y ' s ca se . 

T h e second app l ican t c o m p a n y lodged an amparo a p p e a l aga ins t t ha t 
j u d g m e n t wi th t he C o n s t i t u t i o n a l C o u r t . It c o n t e n d e d t h a t t he refusal of 
t he Balear ic Isles H i g h e r C o u r t o f ju s t i ce to m a k e a re fe r ra l r e g a r d i n g the 
cons t i t u t iona l i t y of sect ion 38(2) (2) of Law no. 5/90 had infr inged its 
r igh t s to t he p ro t ec t i on of t he cour t s a n d to a fair h e a r i n g (Article 24 of t he 
C o n s t i t u t i o n ) . It comp la ined , too, t h a t it h a d b e e n the vict im of dis-
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c r i m i n a t o r y t r e a t m e n t w h e n c o m p a r e d to f i rms e n g a g e d in o t h e r a r ea s of 

t h e g a m i n g sec tor (Art icle 14 of t h e C o n s t i t u t i o n ) . 

In a decis ion (auto) of 16 D e c e m b e r 1997 the C o n s t i t u t i o n a l C o u r t 

dec ided to d ismiss t he second app l ican t company ' s appea l and in so do ing 

re fe r red to t he g r o u n d s set out in its decis ion of 2 O c t o b e r 1997 on the first 

app l i can t c o m p a n y ' s appea l . 

T h e second app l i can t c o m p a n y s u b m i t t e d t h a t , unl ike o t h e r f irms in 

the g a m i n g sector , it h a d b e e n p r e v e n t e d by t h a t decis ion from c l a iming 

r e i m b u r s e m e n t of t he increases in d u t y it had pa id on its fruit m a c h i n e s 

p u r s u a n t to sect ion 38(2) (2) of Law no. 5/90. 

B. R e l e v a n t d o m e s t i c law 

/. The Constitution 

T h e re l evan t Ar t ic les of the 1978 C o n s t i t u t i o n provide: 

Article 9 § 3 

"The Constitution guarantees the rule of law, the application of norms according to 
rank, their publication, the non-retrospective nature of provisions laying down increased 
penalties or restricting individual rights, legal certainty, the accountability of public 
authorities and the prohibition of any arbitrary act on their part ." 

Article 14 

"Spanish nationals shall be equal before the law and ma)' not be discriminated against 
in any way on account of birth, race, sex, religion, opinion or any other condition or 
personal or social circumstance." 

Article 24 

" 1 . Everyone has the right to effective protection by the judges and courts in the 
exercise of his rights and his legitimate interests; in no circumstances may there be any 
denial of defence rights. 

2. Likewise, everyone has the right to [be heard by] an ordinary judge determined 
beforehand by law; everyone has the right to defend himself and to be assisted by a 
lawyer, to be informed of the charge against him, to have a trial in public without 
unreasonable delay and attended by all the safeguards, to adduce the evidence relevant 
to his defence, not to incriminate himself or to admit guilt and to be presumed inno
cent. 

Article 31 § 1 

"Everyone shall contribute towards the financing of public expenditure according to 
their financial means through a fair tax system based on the principles of equality and 
graduation and which, under no circumstances, shall incorporate a power to confiscate." 

T h e ju r i sd i c t ion of t he C o n s t i t u t i o n a l C o u r t is def ined as follows: 
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Article 161 § 1 

"The Constitutional Court shall have jurisdiction for the whole of Spanish territory 
and is competent to hear: 

(a) appeals against the alleged unconstitutionality of laws and regulations having the 
force of law 

(b) individual appeals for protection [recurso de amparo] against infringements of the 
rights and liberties referred to in Article 53 § 2 of the Constitution, in the circumstances 
and manner laid down by law; 

(c) disputes between the State and an autonomous community or between different 
autonomous communities over the scope of their powers. 

Amparo appea l s lie only in r e spec t of the r igh ts g u a r a n t e e d u n d e r 

Ar t ic les 14 to 29 of t he C o n s t i t u t i o n ; t he pr inciples of the rule of law and 

legal c e r t a i n t y g u a r a n t e e d by Art ic le 9 § 3 a r e t he re fo re beyond t h e scope 

of such a p p e a l s . 

Article 163 

"If in the course of proceedings a judicial body considers that a provision which has 
the status of law and is applicable in the proceedings and upon whose validity its decision 
depends might be contrary to the Constitution, it shall refer the issue to the Consti
tutional Court in the circumstances and manner and with the effects - which shall under 
no circumstances include suspensive effect - to be laid down by law." 

Article 164 

" 1 . Judgments of the Constitutional Court shall be published in the Official State 
Gazette together with any dissenting opinions. They shall be final with effect from the 
day after their publication and no appeal shall lie against them. Judgments declaring a 
law or a rule having the force of law unconstitutional and all judgments that are not 
merely in personam shall be binding on everyone. 

2. Unless stated otherwise in the judgment , parts of the law not declared uncon
stitutional shall remain in force." 

2. Institutional Law no. 211979 on the Constitutional Court 

C h a p t e r III of T i t l e II of t he In s t i t u t i ona l Law on the C o n s t i t u t i o n a l 

C o u r t is en t i t l ed " Q u e s t i o n s of cons t i tu t iona l i ty r e f e r r ed by j u d g e s and 

c o u r t s " a n d is worded as follows: 

Article 35 

" 1 . When a judge or court, of his or its own motion or at the request of a party, con
siders that a provision which has the status of law and is applicable in the proceedings 
and upon whose validity its decision depends might be contrary to the Constitution, he 
or it shall refer the mat te r to the Constitutional Court, in accordance with the pro
visions of the present Law. 
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2. The judge or court concerned shall make the referral only when the case is ready 
for trial and within the time allowed for giving judgment. It shall identify the laws or 
provisions having the status of law in issue and the Articles of the Constitution that are 
considered to have been violated and shall indicate and explain why the outcome of the 
proceedings depends on the validity of the provisions concerned. Before taking a final 
decision on whether to refer an issue to the Constitutional Court, the judge or court 
shall first hear any representations the parties and a representative of State Counsel's 
Office may wish to make regarding the relevance of the issue within a ten-day non-
extendable time-limit that shall apply to each of them. The judge shall give his decision 
within three days thereafter, no further action being required. No appeal shall lie 
against that decision. However, the constitutionality issue may be raised again in sub
sequent proceedings until such time as the judgment shall have become final." 

Article 36 

"A judge or court shall refer constitutionality issues to the Constitutional Court by-
sending a certified copy of the main case file and any representations made under the 
preceding Article." 

Article 37 

" 1 . On receipt of the case file the Constitutional Court shall follow the procedure 
laid down in paragraph 2 of this Article. However, it may in a reasoned decision declare 
the referral inadmissible after hearing representations by the Attorney-General alone if 
the procedural requirements have not been complied with or the referral is manifestly-
ill-founded. 

2. The Constitutional Court shall inform the Chamber of Deputies and the Senate 
(through their respective speakers), the Attorney-General and the Government 
(through the Ministry of Justice) of the referral. If it concerns a law or a provision having 
the status of law adopted by an Autonomous Community, the legislative and executive 
authorities shall also be informed. Each of these bodies shall be entitled to appear before 
the Constitutional Court and to make representations on the constitutionality issue 
within a non-extendable fifteen-day time-limit that shall apply to each of them. Once 
that period has expired, the court shall give judgment within fifteen days, unless it gives 
a reasoned decision explaining why it considers a longer period - not exceeding thirty-
days — to be necessary." 

C O M P L A I N T S 

T h e app l i can t c o m p a n i e s c o m p l a i n e d t h a t t h e refusal of the Ba lear ic 

Isles H i g h e r C o u r t of J u s t i c e to refer t he issue of t h e cons t i tu t iona l i ty of 

sec t ion 38(2) (2) of Law no. 5/90 inc reas ing fiscal du t i e s on fruit m a c h i n e s 

c o m b i n e d wi th t he d i smissa l of the i r amparo a p p e a l infr inged the i r r ight to 

a fair h e a r i n g as g u a r a n t e e d by Ar t ic le 6 § 1 of t he Conven t i on . T h e y 

po in ted to incons is tenc ies in the r e a s o n i n g of the C o n s t i t u t i o n a l C o u r t , 

which, having s tayed the h e a r i n g of t he amparo appea l un t i l it had dec ided 

t h e cons t i tu t iona l i ty issue re fe r red to it by t h e C a t a l o n i a H i g h e r C o u r t of 

J u s t i c e , w e n t on to d i smiss it de sp i t e hav ing dec la red the i m p u g n e d pro

vision u n c o n s t i t u t i o n a l . T h e app l ican t c o m p a n i e s also compla ined t h a t 
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o t h e r bus inesses o p e r a t i n g in t he s a m e sector h a d b e e n able to ob ta in 
r e i m b u r s e m e n t of t he inc reased d u t y af ter the C o n s t i t u t i o n a l C o u r t ' s 
a n n u l m e n t of sec t ion 38(2)(2) of Law no. 5/90 following the consti
t u t iona l i t y re fe r ra l by t he C a t a l o n i a H i g h e r C o u r t of J u s t i c e . As a resul t , 
t hey cons ide red tha t t hey had b e e n d i s c r i m i n a t e d aga ins t , c o n t r a r y to 
Art ic le 14 of the Conven t ion . 

P R O C E D U R E 

By v i r tue of Ar t ic le 5 § 2 of Pro tocol No. 11 to the C o n v e n t i o n a n d as 
from 1 N o v e m b e r 1998, w h e n t h a t Protocol c a m e into force, app l ica t ions 
a re e x a m i n e d by the C o u r t in acco rdance wi th t he provis ions of the Pro
tocol. 

T H E L A W 

1. T h e appl ican t c o m p a n i e s c o m p l a i n e d t h a t t he refusal of t he Balea
ric Isles H i g h e r C o u r t of J u s t i c e to refer t he issue of t he cons t i tu t iona l i ty 
of sect ion 38(2) (2) of Law no. 5/90 of 29 J u n e 1990 inc reas ing fiscal du t ies , 
c o m b i n e d wi th t he C o n s t i t u t i o n a l C o u r t ' s d ismissa l of t he i r amparo appea l , 
infr inged t he i r r ight to a fair h e a r i n g as g u a r a n t e e d by Art ic le 6 § 1 of the 
Conven t ion , t h e r e l evan t pa r t of which r eads : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... t r ibunal . . ." 

However , t he C o u r t r e i t e r a t e s tha t u n d e r the se t t l ed case- law of the 
Conven t i on ins t i t u t ions , Ar t ic le 6 § 1 of the Conven t i on does not apply 
to " d i s p u t e s " (contestations) r e l a t i ng to public law and , in pa r t i cu l a r , tax 
p roceed ings as such s ince they do not conce rn d i spu t e s over r i gh t s and 
obl iga t ions t h a t a re "civil" in c h a r a c t e r (see , a m o n g o t h e r a u t h o r i t i e s , 
C o m p a n y S. and T . v. Sweden , app l ica t ion no. 11189/84, C o m m i s s i o n de
cision of 11 D e c e m b e r 1986, Decis ions and R e p o r t s (DR) 50, p . 140; 
K u s t a n n u s O y V a p a a Ajat te l i ja AB, Vapaa-Aja t t e l i j a in Li i t to - F r i t an -
k a r n a s F o r b u n d r.y. and K i m m o S u n d s t r o m v. F in l and , appl ica t ion 
no. 20471/92 , C o m m i s s i o n decis ion of 15 Apri l 1996, D R 85-A, p. 44) . Nor 
is it sufficient to show t h a t a d i s p u t e is "pecun i a ry" in n a t u r e for it to be 
covered by the not ion of "civil r igh t s a n d ob l iga t ions" . A p a r t from fines 
imposed by way of " c r imina l pena l ty" , th is will be t h e case , in pa r t i cu l a r , 
w h e r e a n obl iga t ion which is p e c u n i a r y in n a t u r e der ives from tax legis
la t ion (see t he S c h o u t e n and M e l d r u m v. t he N e t h e r l a n d s j u d g m e n t of 
9 D e c e m b e r 1994, Ser ies A no. 304, pp . 20-21 , § 50; and , mutatis mutandis, 
t h e M a i l l a r d v. F r a n c e j u d g m e n t of 9 J u n e 1998, Reports of Judgments and 
Decisions 1998-III, p . 1304, § 41) . It follows t h a t this par t of t he appl ica t ions 
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mus t be re jec ted in acco rdance wi th Art ic le 35 § 3 as be ing incompa t ib l e 
ratione materiae w i th t he Conven t i on . 

2. T h e app l ican t c o m p a n i e s compla ined t h a t o t h e r firms o p e r a t i n g in 
t h e s a m e sec tor h a d b e e n able to ob t a in r e i m b u r s e m e n t of t he inc reased 
d u t y af ter the C o n s t i t u t i o n a l C o u r t annu l l ed sect ion 38(2)(2) of Law 
no. 5/90 following the re fe r ra l of a cons t i t u t i ona l issue by the C a t a l o n i a 
H i g h e r C o u r t of J u s t i c e . As a resul t they cons ide red t h a t t hey had been 
d i s c r i m i n a t e d aga ins t , c o n t r a r y to Ar t ic le 14 of t h e C o n v e n t i o n , which 
provides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, reli
gion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

T h e C o u r t po in t s ou t , however , t h a t this provision prohib i t s dis
c r i m i n a t i o n only in so far as t he en joyment of t he r igh t s and f reedoms set 
forth in t he Conven t i on a r e conce rned . As it has held above t h a t the com
p la in t s u n d e r Ar t ic le 6 § 1 of t h e C o n v e n t i o n a r e no t w i th in t h e scope of 
the C o n v e n t i o n , it follows t h a t this pa r t of t he app l ica t ions m u s t also be 
re jec ted as be ing incompa t ib l e ratione materiae wi th t he provisions of the 
C o n v e n t i o n , wi th in the m e a n i n g of Art ic le 35 § 3 . 

For t he se r ea sons , t he C o u r t , by a major i ty , 

Decides to j o in app l ica t ions nos. 41601/98 and 41775/98; 

Declares the app l ica t ions inadmiss ib le . 



V I D A C A R S A . E T O P E R G R U P S.L. c. E S P A G N E 

{Requêtes ri" 41601/98 et 41775/98) 

QUATRIÈME SECTION' 

DÉCISION DU 20 AVRIL 19992 

1. Siégeant en une chambre composée de M. M. Pd\onpM,président, M. G. Ress, M. A. Pastor 

Ridruejo, M. L. Caflisch, M. J . Makarczyk, M. I. Cabrai Barreto, M"" N. Va)ic, juges, et de 

M. V. Berger, greffier de section. 

2. Texte français original. 
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S O M M A I R E ' 

Applicabilité de l'article 6 à une procédure fiscale 

Article 6 § 1 

Applicabilité - Droits et obligation de caractère civil - Non-applicabilité de l'article 6 aux 
procédures fiscales - Nature patrimoniale du litige - Obligation de nature patrimoniale résul
tant d'un litige fiscal 

* 
* * 

Les requérantes sont deux sociétés qui officient dans le domaine des jeux de 
hasard. Elles doivent s'acquitter chaque année d'une taxe fiscale au titre des 
machines à sous qu'elles exploitent. Le montant de cette taxe pour l'année 1990 
fut initialement fixé par un décret-loi, puis majoré par une loi de 1990. Les requé
rantes formèrent des recours administratifs contre cette loi en demandant 
notamment qu'une question relative à la constitutionnalité de l'une de ses dis
positions fût soumise au Tribunal constitutionnel. Les juges du fond rejetèrent 
cette prétention ainsi que le recours sur le fond. Les requérantes formèrent des 
recours d'amparo contre cesjugcmcnts auprès du Tribunal constitutionnel. Il rejeta 
ces recours alors que, quelques mois auparavant, dans le cadre d'une question de 
constitutionnalité soumise par un autre tribunal, il avait déclaré la disposition en 
cause de la loi de 1990 inconstitutionnelle et nulle, permettant ainsi à d'autres 
sociétés d'obtenir le remboursement de la majoration fiscale. Les sociétés requé
rantes, quant à elles, ne purent obtenir ce remboursement. 

Article 6 § 1 : cet article n'est pas applicable aux procédures fiscales en tant que 
telles, celles-ci n'ayant pas trait à des contestations sur des droits et obligations de 
caractère civil. Le fait de démontrer qu'un litige est de nature patrimoniale n'est 
pas suffisant pour qu'il soit couvert par la notion de droits et obligations de carac
tère civil, notamment lorsque l'obligation résulte d'une législation fiscale : incom
patibilité catione materiae. 

Jurisprudence citée par la Cour 

Société S. et T. c. Suède, requête n" 11189/84, décision de la Commission du 
11 décembre 1986, Décisions et rapports 50 
Schouten et Mcldrum c. Pays-Bas, arrêt du 9 décembre 1994, série A n° 304 
Kustannus Oy Vapaa Ajattelija AB, Vapaa-Ajattelijain Lutto - Fritankarnas 
Fôrbund r.y. et Kimmo Sundstrom c. Finlande, requête n" 20471/92, décision de la 
Commission du 15 avril 1996, Décisions et rapports 85-B 
Maillard c. France, arrêt du 9 juin 1998, Recueil des arrêts et décisions 1998-III 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

/. Les circonstances communes aux deux requêtes 

Les r e q u é r a n t e s [Vidacar S.A. et O p e r g r u p S.L.] sont d e u x sociétés 

c o m m e r c i a l e s ayan t leur siège social à P a l m a de Ma jo rque ( E s p a g n e ) . 

El les sont r e p r é s e n t é e s devan t la C o u r pa r M c A. Salva M a r t i n , avocat au 

b a r r e a u de P a l m a de Ma jo rque . 

Les faits de la cause , te ls qu ' i l s ont é té exposés p a r les r e q u é r a n t e s , 

p e u v e n t se r é s u m e r c o m m e sui t . 

Les d e u x socié tés r e q u é r a n t e s ont p o u r act ivi té les j e u x de ha sa rd et 

n o t a m m e n t l ' exp lo i ta t ion de m a c h i n e s à sous . A ce t i t r e , el les doivent 

s ' a cqu i t t e r c h a q u e a n n é e d ' u n e t axe fiscale d é n o m m é e « t axe fiscale sur le 

j e u », c 'es t -à-di re ve r se r u n m o n t a n t a n n u e l forfa i ta i re p o u r c h a q u e 

m a c h i n e à sous . Le m o n t a n t de la t axe est révisé c h a q u e a n n é e pa r la loi 

b u d g é t a i r e annue l l e de l 'E ta t e spagnol . 

D a n s le p r é s e n t cas , l 'ar t ic le 39 § 2 du décret - loi du 24 d é c e m b r e 1989 

fixa à 141 750 pese t a s (ESP) le m o n t a n t de la t axe à payer au t i t r e de 

c h a q u e m a c h i n e à sous en 1990. Toute fo i s , l 'ar t ic le 38 § 2.2 de la loi n° 5/90 

du 29 j u i n 1990 (« la loi de 1990 »), i n s t a u r a n t des m e s u r e s u r g e n t e s en 

m a t i è r e b u d g é t a i r e , c réa u n e ma jo ra t i on s u p p l é m e n t a i r e appl icab le en 

1990, p o r t a n t ainsi le m o n t a n t de la t axe a n n u e l l e à 283 250 ESP par 

m a c h i n e à sous . 

Au t i t r e d e cet impô t , la p r e m i è r e r e q u é r a n t e paya au T r é s o r publ ic 

19 359 750 ESP pour l ' année 1990. La d e u x i è m e r e q u é r a n t e , q u a n t à elle, 

s ' a cqu i t t a d ' un m o n t a n t de 12 608 000 ESP pour c e t t e m ê m e a n n é e . 

En désaccord sur l ' appl ica t ion de ce t t e ma jo ra t ion s u p p l é m e n t a i r e et 

ap r è s avoir t e n t é sans succès d 'en ob ten i r le r e m b o u r s e m e n t a u p r è s du 

T r é s o r publ ic , les d e u x r e q u é r a n t e s i n t rodu i s i r en t chacune un recours 

« c o n t e n t i e u x - a d m i n i s t r a t i f » a u p r è s du T r i b u n a l s u p é r i e u r de jus t i ce des 

Ba léa res , a l l éguan t n o t a m m e n t la violat ion du pr incipe de la non-

ré t roac t iv i t é des sanc t ions plus sévères et de la sécur i té j u r i d i q u e ainsi que le 

p r inc ipe d ' éga l i t é p a r r a p p o r t a u x t a u x app l iqués à d ' a u t r e s j e u x . A cet 

effet, el les p r i è r e n t le t r i buna l d e saisir le T r i b u n a l cons t i tu t ionne l d 'une 

ques t ion re la t ive à la conformi té de l 'ar t icle 38 § 2.2 de la loi de 1990 avec les 

ar t ic les 9 § 3, 14 et 31 de la Cons t i t u t i on , avan t de t r a n c h e r leurs recours . 

2. Les circonstances propres à la requête ri 41601/98 

Par un j u g e m e n t du 17 d é c e m b r e 1993, le T r i b u n a l s u p é r i e u r de jus t i ce 

des B a l é a r e s refusa de dé fé re r au T r i b u n a l cons t i t u t i onne l la ques t ion 
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d ' i ncons t i t u t i onna l i t é et r e j e t a le r ecours sur le fond. S 'agissant du rejet 

de la r e q u ê t e t e n d a n t à ce q u e fût dé fé rée la q u e s t i o n d ' i ncons t i t u t i onna 

l i té , le t r i b u n a l se ré fé ra à un a r r ê t du T r i b u n a l cons t i t u t i onne l du 

16 ju i l l e t 1987 d é c l a r a n t conforme à la C o n s t i t u t i o n u n e loi du 29 j u i n 

1983 qu i avait c réé u n e ma jo ra t i on s u p p l é m e n t a i r e de la t axe fiscale des 

j e u x de h a s a r d , e t fit obse rve r q u e la j u r i d i c t i on cons t i t u t i onne l l e avai t 

e s t imé q u e la C o n s t i t u t i o n ne p roh iba i t pas la légis la t ion fiscale à ca rac 

t è re rétroact i f . 

C o n t r e ce j u g e m e n t , la société r e q u é r a n t e forma un recours d'amparo 

d e v a n t le T r i b u n a l cons t i t u t i onne l . D a n s son r ecour s , la r e q u é r a n t e fit 

valoir que le refus du T r i b u n a l s u p é r i e u r de j u s t i c e des B a l é a r e s de dé fé re r 

la ques t i on de P incons t i t u t i onna l i t é de l 'ar t icle 38 § 2.2 de la loi de 1990 

por t a i t a t t e i n t e à son droi t à la p ro tec t ion j u r i d i c t i onne l l e et à un p rocès 

é q u i t a b l e (ar t ic le 2 4 d e la C o n s t i t u t i o n ) . Elle se p la igni t aussi d ' ê t r e v ic t ime 

d ' un t r a i t e m e n t d i sc r imina to i r e pa r r appor t aux e n t r e p r i s e s t r a i t a n t 

d ' a u t r e s j e u x d e ha sa rd (ar t ic le 14de la C o n s t i t u t i o n ) . Elle a r g u a é g a l e m e n t 

d u fait q u ' u n a u t r e t r i buna l espagnol , à savoir le T r i b u n a l s u p é r i e u r de jus

tice de C a t a l o g n e , avai t , q u a n t à lui, décidé de dé fé re r au T r i b u n a l cons

t i t u t ionne l la ques t ion de P incons t i tu t ionna l i t é de l 'ar t icle 38 § 2.2 de la 

loi de 1990 dans le cadre d 'un recours p r é s e n t é pa r une a u t r e société de j e u x . 

En ra ison de ce fait, le T r i b u n a l cons t i tu t ionne l déc ida le repor t de l ' examen 

du recours de la société r e q u é r a n t e j u s q u ' à ce qu ' i l se p rononce sur le r e 

cours dont il avait é té saisi pa r le T r i b u n a l s u p é r i e u r de jus t i ce de 

C a t a l o g n e . C o n c e r n a n t ce t t e d e r n i è r e p r o c é d u r e , p a r un a r r ê t du 31 oc tobre 

1996, le T r i b u n a l cons t i tu t ionne l déc la ra incons t i tu t ionne l et , p a r t a n t , nul 

l 'ar t icle 38 § 2.2 de la loi de 1990 au mot i f que la disposi t ion l i t igieuse avait 

eu pour effet de p rovoquer u n e a u g m e n t a t i o n de la d e t t e fiscale pouvant 

ê t r e qual if iée d ' imprévis ib le et m a n q u a n t de jus t i f ica t ion suffisante de sor te 

qu ' i l y avait eu violat ion du pr incipe de la sécur i t é j u r i d i q u e . 

N o n o b s t a n t la p r é c é d e n t e décis ion, pa r u n a r r ê t du 2 oc tobre 1997, 

r e n d u en a s semblée p lén ic rc , le T r i b u n a l cons t i t u t i onne l , par sept voix 

con t r e q u a t r e , r e j e t a le r ecours d'amparo formé pa r la société r e q u é r a n t e . 

S 'agissant du gr ief t i ré de la violat ion du pr inc ipe de non-

d i sc r imina t ion , la h a u t e j u r id i c t ion re j e t a le gr ief en e s t i m a n t , n o t a m 

m e n t , q u e l ' éventue l le i ncons t i t u t i onna l i t é de l 'a r t ic le 38 § 2.2 de la loi d e 

1990 pouvai t se fonder non sur le p r inc ipe d ' éga l i t é énoncé à l 'ar t icle 14 

de la C o n s t i t u t i o n mais sur u n e inéga l i té basée sur des é l é m e n t s objectifs, 

tel le q u e p révue à l 'ar t ic le 31 § 1 de la C o n s t i t u t i o n . O r si c e t t e éven tue l le 

inéga l i t é pouvai t ê t r e cor r igée p a r le biais d ' a u t r e s p r o c é d u r e s cons t i tu 

t ionnel les , c o m m e le r ecour s ou la ques t ion d ' i ncons t i t u t i onna l i t é , elle 

ne pouvai t l ' ê t re pa r la voie du recours d'amparo. 

P o u r ce qu i est du gr ief t i ré de l 'ar t icle 24 de la C o n s t i t u t i o n , le T r i b u 

nal cons t i t u t i onne l r appe l a q u e , c o n f o r m é m e n t à sa j u r i s p r u d e n c e cons

t a n t e , la décis ion de soulever u n e ques t i on d ' i ncons t i t u t i onna l i t é é t a i t u n e 
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p ré roga t ive exclusive et définit ive de la ju r id ic t ion jud ic i a i r e . En consé

q u e n c e , le refus de s o u m e t t r e ce t t e ques t i on n ' e n t r a î n a i t , en p r inc ipe , 

a u c u n e violat ion d ' u n q u e l c o n q u e droi t f o n d a m e n t a l et ce la m ê m e si 

d ' a u t r e s t r i b u n a u x ava ien t décidé de s o u m e t t r e u n e ques t i on sur l 'in-

cons t i t u t i onna l i t é de la m ê m e disposi t ion de la loi de 1990. En l 'espèce, le 

T r i b u n a l cons t i t u t ionne l observai t q u e la société r e q u é r a n t e avait é té en 

m e s u r e de s o u m e t t r e au T r i b u n a l s u p é r i e u r de jus t i ce des B a l é a r e s tou tes 

les a l l éga t ions qu 'e l le avait e s t i m é e s ut i les à la défense de sa thèse sur 

l ' i ncons t i tu t ionna l i t é des d isposi t ions l i t ig ieuses de la loi de 1990, et que 

ledit t r ibuna l axait re je té les a r g u m e n t s ap rè s avoir procédé à une analyse 

r a i sonnée de leur b ien-fondé. C o n c e r n a n t l ' a r g u m e n t t i ré du fait q u ' e n t r e -

t e m p s , le T r i b u n a l cons t i tu t ionne l l u i - m ê m e avai t déc la ré incons

t i t u t i onne l l 'ar t icle 38 § 2.2 de la loi de 1990, la h a u t e j u r id i c t ion e s t i m a 

q u e la déc l a r a t i on d ' i ncons t i t u t i onna l i t é d ' u n e disposi t ion d é t e r m i n é e ne 

pouvai t ê t re é t e n d u e sans plus à une p r o c é d u r e de recours d'amparo dès 

lors q u e le c h a m p d ' app l ica t ion m a t é r i e l de ce d e r n i e r r ecours é ta i t 

réservé pa r la C o n s t i t u t i o n à ce r t a in s d ro i t s et l iber tés f o n d a m e n t a u x . 

Elle a jou ta q u e , si l ' a r rê t r e n d u d a n s le c ad re d ' un recours d'amparo é ta i t 

pos t é r i eu r à un a u t r e a r r ê t r e n d u d a n s le c ad re d ' une p r o c é d u r e en 

i ncons t i t u t i onna l i t é , il n ' é t a i t pas toujours possible de s 'en r e m e t t r e à 

ce t t e d e r n i è r e décis ion pour r é soudre le r ecour s d'amparo m ê m e si les deux 

p r o c é d u r e s c o n c e r n a i e n t la m ê m e dispos i t ion légale , en pa r t i cu l i e r lors

q u e , c o m m e c 'é ta i t le cas en l ' espèce , l ' a r rê t r e n d u d a n s le c ad re de la 

ques t ion d ' i ncons t i t u t i onna l i t é é ta i t fondé sur l 'ar t icle 9 § 3 de la Cons t i 

t u t i on (pr incipe de sécur i té j u r i d i q u e et de léga l i té ) , d isposi t ion ne figu

ran t pas p a r m i les d ro i t s et l iber tés couver t s pa r le r ecours d'amparo. Le 

t r ibuna l préc isa en o u t r e que , dès lors q u e n ' é t a i t pas e n j e u la r éduc t ion 

d ' une pe ine ou d ' u n e sanc t ion , la d é c l a r a t i o n p o s t é r i e u r e d ' incons t i tu 

t ionna l i t é d ' une d isposi t ion légale ne pouvai t e n t r a î n e r des conséquences 

sur les p r o c é d u r e s t e r m i n é e s p a r un j u g e m e n t ayant force de chose j u g é e . 

Le t r i buna l concluai t en sou l ignan t q u e le T r i b u n a l s u p é r i e u r de ju s t i ce 

des Ba léa re s avai t fait app l ica t ion de la d ispos i t ion l i t igieuse de la loi de 

1990 ap rè s avoir e s t i m é qu 'e l l e é ta i t con fo rme à la C o n s t i t u t i o n et que , 

p a r t a n t , il é ta i t inut i le de le saisir d ' une ques t ion d ' i ncons t i t u t i onna l i t é . 

Selon la r e q u é r a n t e , et à la différence d ' a u t r e s e n t r e p r i s e s du sec t eu r 

des j e u x , cet a r r ê t l 'a e m p ê c h é e de d e m a n d e r le r e m b o u r s e m e n t des 

ma jo ra t ions de la t axe sur les m a c h i n e s à sous payées en appl ica t ion de 

l 'ar t icle 38 § 2.2 de la loi de 1990. 

3. Les circonstances propres à la requête n" 41775/98 

P a r un j u g e m e n t du 16 s e p t e m b r e 1996, le T r i b u n a l s u p é r i e u r de j u s 

tice des B a l é a r e s refusa de dé fé re r au T r i b u n a l cons t i t u t ionne l la ques t ion 

d ' i ncons t i t u t i onna l i t é et re je ta le recours de la d e u x i è m e r e q u é r a n t e en se 
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fondan t sur le m ê m e s motifs q u e ceux exposés d a n s son j u g e m e n t du 

17 d é c e m b r e 1993 c o n c e r n a n t la p r e m i è r e r e q u é r a n t e . 

C o n t r e ce j u g e m e n t , la d e u x i è m e r e q u é r a n t e fo rma un recours 

à'amparo d e v a n t le T r i b u n a l cons t i t u t i onne l . D a n s son r ecour s , la r e q u é 

r a n t e fit valoir q u e le refus du T r i b u n a l s u p é r i e u r de ju s t i ce des Ba léa re s 

de dé fé re r la ques t i on d ' i ncons t i t u t i onna l i t é po r t a i t a t t e i n t e à son dro i t à 

la p ro tec t ion ju r id i c t ionne l l e et à un procès é q u i t a b l e (ar t ic le 24 de la 

C o n s t i t u t i o n ) , et s ' e s t ima v ic t ime d ' un t r a i t e m e n t d i s c r imina to i r e p a r 

r a p p o r t à d ' a u t r e s e n t r e p r i s e s t r a i t a n t d ' a u t r e s j e u x (ar t ic le 14 de la 

C o n s t i t u t i o n ) . 

P a r u n e décision (auto) du 16 d é c e m b r e 1997, le T r i b u n a l cons t i tu 

t ionne l r e j e t a le r ecour s en se r é f é r an t aux motifs énoncés d a n s son a r r ê t 

du 2 oc tobre 1997 r e n d u dans l 'affaire de la p r e m i è r e r e q u é r a n t e . 

Selon la d e u x i è m e r e q u é r a n t e , et à la différence d ' a u t r e s e n t r e p r i s e s du 

sec t eu r des j e u x , cet a r r ê t l'a e m p ê c h é e de d e m a n d e r le r e m b o u r s e m e n t 

des ma jo ra t ions de la t axe sur les m a c h i n e s à sous payées en app l ica t ion 

de l 'ar t icle 38 § 2.2 de la loi de 1990. 

B. Le d r o i t i n t e r n e p e r t i n e n t 

/. La Constitution 

Les ar t ic les p e r t i n e n t s de la C o n s t i t u t i o n de 1978 prévo ien t ce qui suit : 

Article 9 § 3 

« La Constitution garantit le principe de la légalité, la hiérarchie et la publicité des 

règles de droit, la non-rétroactivité des dispositions impliquant des sanctions plus 

sévères ou qui restreignent les droits individuels, la sécurité juridique, la responsabilité 

des pouvoirs publics et l'interdiction de toute action arbitraire de leur part. » 

Article 14 

« Les Espagnols sont égaux devant la loi ; ils ne peuvent faire l'objet d 'aucune dis

crimination pour des raisons de naissance, de race, de sexe, de religion, d'opinion ou 

pour n'importe quelle autre condition ou circonstance personnelle ou sociale. » 

Article 24 

« 1. Toute personne a le droit d'obtenir la protection effective des juges et des tribu

naux pour exercer ses droits et ses intérêts légitimes, sans qu'en aucun cas cette pro

tection puisse lui être refusée. 

2. De même, tous ont droit au juge ordinaire déterminé préalablement par la loi, de 

se défendre et de se faire assister par un avocat, d 'être informés de l'accusation portée 

contre eux, d'avoir un procès public sans délais indus et avec toutes les garanties, d'uti

liser les preuves pertinentes pour leur défense, de ne pas déclarer contre eux-mêmes, de 

ne pas s'avouer coupables et d'être présumés innocents. 

(...) » 
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Article 31 § 1 

« Toutes les personnes sont tenues de contribuer aux dépenses publiques, en fonction 

de leur capacité économique moyennant un système fiscal jus te fondé sur les principes 

d'égalité et de progressivité qui, en aucun cas, n 'aura l'effet d 'une confiscation. » 

La ju r id i c t ion du T r i b u n a l c o n s t i t u t i o n n e l se défini t ainsi : 

Article 161 § 1 

« Le Tribunal constitutionnel exerce sa juridiction sur tout le territoire espagnol et il 

est compétent pour connaître : 

a) du recours en inconstitutionnalité contre des lois et des dispositions ayant force de 
loi (...) 

b) du recours individuel de protection [recurso de amparo] pour violation des droits et 

des libertés visés à l'article 53 § 2 de la Constitution, dans les cas et sous les formes 

prévus par la loi ; 

c) des conflits de compétence entre l'Etat et les Communautés autonomes et des 

conflits de compétence entre les diverses communautés. 

(...) » 

Seuls les d ro i t s r e c o n n u s aux ar t ic les 14 à 29 de la C o n s t i t u t i o n peuven t 

faire l 'objet de recours à'amparo ; le p r inc ipe de légal i té et de sécur i t é 

j u r i d i q u e g a r a n t i à l ' a r t ic le 9 § 3 est donc exclu. 

Article 163 

« Lorsqu'un organe judiciaire considère au cours d'un procès qu'une disposition ayant 

rang de loi, s'appliquant en la matière et de la validité de laquelle dépend la décision 

judiciaire, pourrait être contraire à la Constitution, il saisit le Tribunal constitutionnel 

dans les conditions, sous la forme et avec les effets à établir par la loi, les effets ne pou

vant être en aucun cas suspensifs. » 

Article 164 

« 1. Les arrêts du Tribunal constitutionnel sont publiés au Journal Officiel, en 

même temps que les opinions dissidentes exprimées. Ils ont force de chose jugée à partir 

du jour qui suit leur publication et aucun recours ne peut être formé contre eux. Les 

arrêts qui déclarent inconstitutionnelle une loi ou une règle ayant rang de loi et tous 

ceux qui ne se limitent pas à reconnaître un droit subjectif, déploient leurs effets à 

l'égard de tous. 

2. Sauf dans les cas où l 'arrêt en décide autrement , la partie de la loi qui n'est pas 

déclarée inconstitutionnelle reste en vigueur. » 

2. La loi organique n" 2/1979 sur le Tribunal constitutionnel 

La loi o r g a n i q u e su r le T r i b u n a l cons t i t u t i onne l c o m p o r t e d a n s son 

t i t r e II un c h a p i t r e III i n t i t u l é « Sur les q u e s t i o n s d ' i ncons t i t u t i onna l i t é 

dé fé rées pa r les j u g e s et t r i b u n a u x », don t voici le t e x t e : 
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Article 35 

« 1. Lorsqu'un juge ou tribunal, d'office ou à la demande d'une partie, considère 

qu'une disposition ayant rang de loi, applicable en la matière et de la validité de laquelle 

dépend la décision à rendre, peut être contraire à la Constitution, il défère la question 

au Tribunal constitutionnel conformément aux prescriptions de la présente loi. 

2. Un tel organe judiciaire ne soulève la question qu'une fois l'affaire en état et dans 

le délai fixé pour statuer. Il doit préciser la loi, ou disposition ayant rang de loi, dont la 

constitutionnalité est mise en cause, indiquer l'article de la Constitution que l'on estime 

violé et spécifier et justifier en quoi l'issue de la procédure dépend de la validité de ladite 

disposition. Avant d 'adopter sa décision définitive sur la saisine du Tribunal constitu

tionnel, il doit entendre les parties et le ministère public afin qu'ils puissent formuler, 

dans un délai commun et non prorogeablc de dix jours, les observations qu'ils souhaitent 

sur la pertinence de la question. Le juge se prononce ensuite sans autre démarche, dans 

les trois jours. Aucun recours ne s'ouvre contre cette décision. Toutefois, la question 

d'inconstitutionnalité peut être soulevée à nouveau pendant les instances ultérieures 

jusqu'à l 'arrêt définitif. » 

Article 36 

« L'organe judiciaire défère la question d'inconstitutionnalité au Tribunal constitu

tionnel enjoignant une copie certifiée conforme du dossier principal et, s'il y en a, des 

observations prévues à l'article précédent. » 

Article 37 

« 1. Après réception du dossier, le Tribunal constitutionnel suit la procédure prévue 

au paragraphe 2 du présent article. Toutefois, il peut déclarer la question irrecevable 

par décision motivée après avoir entendu seulement le Procureur général de l 'Etat, 

lorsque les conditions de procédure ne se trouvent pas remplies ou que la question est 

manifestement mal fondée. 

2. Le Tribunal constitutionnel donne connaissance de la question à la Chambre des 

députés et au Sénat par l ' intermédiaire de leurs présidents respectifs, au Procureur 

général de l'Etat ainsi qu'au gouvernement, par l ' intermédiaire du ministère de la Jus

tice ; si elle met en cause une loi, ou une autre disposition ayant rang de loi, adoptée par 

une communauté autonome, il en donne aussi connaissance aux organes législatif et 

exécutif de celle-ci. Tous ces organes peuvent comparaître et formuler des observations 

sur la question déférée, dans un délai commun et non prorogeablc de quinze jours. Ce 

délai expiré, le Tribunal statue dans les quinze jours sauf si, par une décision motivée, il 

estime nécessaire un délai plus long, lequel ne peut dépasser trente jours . » 

GRIEFS 

Les r e q u é r a n t e s se p l a i g n e n t du refus du T r i b u n a l s u p é r i e u r de j u s t i c e 

des B a l é a r e s de dé fé re r la ques t i on re la t ive à la confo rmi té de l 'ar t ic le 38 

§ 2.2 d e la loi d u 29 j u i n 1990 p o r t a n t c réa t ion d ' u n e ma jo ra t i on de la t axe 

fiscale sur les m a c h i n e s à sous avec la C o n s t i t u t i o n , conjugué au rejet de 

leurs r ecours d'amparo ; el les y voient u n e a t t e i n t e à l eur droi t à u n procès 

équ i t ab l e g a r a n t i p a r l 'ar t ic le 6 § 1 de la Conven t i on . A cet égard , elles 
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sou l ignent le c a r a c t è r e con t r ad i c to i r e de l ' a t t i t ude du T r i b u n a l cons t i tu 

t ionnel qui , d ' une p a r t , o r d o n n a la suspens ion de l ' e x a m e n des recours 

d'amparo j u s q u ' à ce qu ' i l se p r o n o n c e sur la ques t i on d ' i ncons t i t u t i onna l i t é 

soumise pa r le T r i b u n a l s u p é r i e u r de ju s t i ce de C a t a l o g n e et , d ' a u t r e p a r t , 

r e j e t a les r ecour s d'amparo n o n o b s t a n t la d é c l a r a t i o n d ' i n co n s t i t u t i o n n a 

lité de la d isposi t ion l i t ig ieuse . Les r e q u é r a n t e s se p l a ignen t é g a l e m e n t 

que d ' a u t r e s e n t r e p r i s e s du m ê m e sec t eu r ont pu o b t e n i r le r e m b o u r s e 

m e n t des ma jo ra t i ons de t axes payées a p r è s que le T r i b u n a l cons t i tu 

t ionnel eut a n n u l é l 'ar t icle 38 § 2.2 de la loi de 1990, à la sui te d ' une 

ques t i on d ' i ncons t i t u t i onna l i t é soumise pa r le T r i b u n a l s u p é r i e u r de j u s 

tice de C a t a l o g n e . De ce fait, elles s ' e s t imen t v ic t imes d ' une d i sc r imina 

t ion con t r a i r e à l 'ar t ic le 14 de la Conven t ion . 

P R O C É D U R E 

A la su i te de l ' en t r ée en v igueur du Pro tocole n" 11 à la C o n v e n t i o n le 

l ' r n o v e m b r e 1998, les r e q u ê t e s sont e x a m i n é e s p a r la C o u r , en appl ica t ion 

de l 'ar t ic le 5 § 2 dud i t Pro toco le . 

E N D R O I T 

1. Les socié tés r e q u é r a n t e s se p l a ignen t q u e le refus du T r i b u n a l 

s u p é r i e u r de j u s t i c e des Ba léa re s de dé fé re r la q u e s t i o n de l ' incons t i tu-

t ionna l i t é de l 'ar t ic le 38 § 2.2 de la loi du 29 j u i n 1990 i n s t a u r a n t u n e 

ma jo ra t ion fiscale, conjugué au rejet de leurs r ecours d'amparo p a r le T r i 

buna l cons t i t u t i onne l , p o r t e a t t e i n t e à l eur dro i t à u n procès équ i t ab l e , tel 

q u e g a r a n t i par l ' a r t ic le 6 § 1 de la Conven t i on don t la p a r t i e p e r t i n e n t e se 

lit ainsi : 

« Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 

civil (...)» 

Toutefo is , la C o u r r appe l l e q u e , selon la j u r i s p r u d e n c e c o n s t a n t e des 

o r g a n e s de la C o n v e n t i o n , l 'ar t ic le 6 § 1 de la Conven t i on n ' es t pas appl i 

cable aux c o n t e s t a t i o n s r e s so r t i s san t exc lus ivement au d o m a i n e du droi t 

publ ic et n o t a m m e n t aux p r o c é d u r e s fiscales en t a n t que te l les , pu i sque 

celles-ci n 'on t pas t r a i t à des con t e s t a t i ons sur des dro i t s ou obl iga t ions de 

c a r a c t è r e civil (voir, pa r e x e m p l e , Société S. et T . c. S u è d e , r e q u ê t e 

n° 11189/84, décis ion de la C o m m i s s i o n du 11 d é c e m b r e 1986, Décis ions et 

r a p p o r t s (DR) 50, p . 160 ; K u s t a n n u s O y V a p a a Aja t te l i ja AB, V a p a a -

Ajat te l i ja in Li i t to - F r i t ä n k a r n a s F ö r b u n d r.y. et K i m m o S u n d s t r ö m 

c. F in l ande , r e q u ê t e n" 20471/92 , décis ion de la C o m m i s s i o n du 15 avril 

1996, D R 85-B, p. 44) . P a r a i l leurs , et ho rmis les a m e n d e s imposées à t i t r e 
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de « sanc t ion péna le », le fait de d é m o n t r e r q u ' u n l i t ige est de n a t u r e 

« p a t r i m o n i a l e » n 'es t pas suffisant p o u r qu ' i l soit couver t p a r la no t ion de 

« dro i t s et ob l iga t ions de c a r a c t è r e civil », n o t a m m e n t lo r sque l 'obl igat ion 

qu i est de n a t u r e p a t r i m o n i a l e r ésu l t e d ' u n e légis la t ion fiscale ( a r r ê t 

S c h o u t e n et M e l d r u m c. Pays-Bas du 9 d é c e m b r e 1994, sér ie A n" 304, 

pp . 20-21 , § 50 ; voir aussi , mutatis mutandis, a r r ê t Ma i l l a rd c. F r a n c e du 

9 j u i n 1998, Recueil des arrêts et décisions 1998-III, p . 1304, § 41) . Il s ' ensui t 

q u e c e t t e p a r t i e des r e q u ê t e s doit ê t r e r e j e t ée c o m m e é t a n t i ncompa t ib l e 

ratione materiae avec les d isposi t ions de la C o n v e n t i o n , c o n f o r m é m e n t à 

l 'ar t ic le 35 § 3. 

2. Les r e q u é r a n t e s se p l a ignen t q u e d ' a u t r e s e n t r e p r i s e s du m ê m e 

s e c t e u r ont pu o b t e n i r le r e m b o u r s e m e n t des ma jo ra t ions de t axes payées 

a p r è s q u e le T r i b u n a l cons t i t u t i onne l eu t a n n u l é l 'ar t ic le 38 § 2.2 de la loi 

d e 1990, à la sui te d ' u n e ques t i on d ' i ncons t i t u t i onna l i t é soumise pa r le 

T r i b u n a l s u p é r i e u r de j u s t i c e de C a t a l o g n e . D e ce fait, el les s ' e s t imen t 

v ic t imes d ' une d i s c r imina t i on con t r a i r e à l ' a r t ic le 14 de la C o n v e n t i o n , 

ainsi l ibellé : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit être assu

rée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

Toutefo is , la C o u r rappe l le q u e c e t t e d ispos i t ion n ' i n t e r d i t la dis

c r i m i n a t i o n q u e d a n s la j ou i s sance des dro i t s et l ibe r tés g a r a n t i s pa r la 

C o n v e n t i o n . O r elle a e s t imé ci-dessus q u e les griefs t i rés de l 'ar t ic le 6 § 1 

de la C o n v e n t i o n ne r e n t r e n t pas d a n s le c h a m p d ' app l ica t ion de la C o n 

ven t ion . Il découle q u e ce t t e p a r t i e des r e q u ê t e s doi t , elle auss i , ê t r e re je

t ée c o m m e é t a n t i ncompa t ib l e ratione materiae avec les d isposi t ions de la 

C o n v e n t i o n , au sens de l 'ar t icle 35 § 3. 

P a r ces motifs , la C o u r , à la ma jo r i t é , 

Décide de j o i n d r e les r e q u ê t e s n"5 41601/98 et 41775/98 ; 

Déclare les r e q u ê t e s i r recevables . 
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S U M M A R Y 1 

Private bank prevented from carrying on part of its activity (winding up of 
estates) owing to lack of l icence required by Legal Advisers Act 

Article 1 of Protocol No. 1 

Peaceful enjoyment ofpossessions - Possessions - Client base - Lack of interference with right to 
peaceful enjoyment of possessions - No "right'' because licence surrendered - Control of use of 
property - General interest - Private bank prevented from carrying on part of its activity 
(winding up of estates) owing to lack of licence required by Legal Advisers Act - Proportionality 
- Margin of appreciation 

* 

The applicant company was a private bank. For more than a hundred years it had 
carried on two related activities: tracing missing heirs (without charge) with a view 
to being subsequently instructed to wind up the estates (for which it charged a 
fee). In 1936 it had obtained the licence required by section 1(1) of the Legal 
Advisers Act to carry on its activity. In 1966, the applicant company had surren
dered its licence for tax reasons and continued its activity unlicensed. In 1985, 
however, a Bar Council brought action against the applicant company on the basis 
of an amendment to the Legal Advisers Act restricting access to the profession of 
legal adviser to lawyers. The court of appeal had prohibited the applicant company 
from acting or offering to act for heirs since it did not have the requisite licence 
under section 1(1) of Legal Advisers Act. The applicant company's applications for 
a licence had been turned down. It had appealed on points of law to the Federal 
Court, which confirmed that the applicant company could not wind up estates 
without a licence. Its appeal to the Constitutional Court was declared inad
missible. 

Held 
Article 1 of Protocol No. 1: Through its activity, the applicant company had built up 
a client base constituting an asset and, hence, a possession within the meaning of 
the first sentence of Article 1. Although it had been established in 1936 that the 
applicant company's activity of winding up estates meant that it required a licence, 
it had chosen of its own volition in 1966 to operate without a licence for tax reasons. 
Accordingly, there had been no interference in the applicant company's right to 
the peaceful enjoyment of its possessions as it had carried on its activity without a 
licence and did not therefore truly have a "right" under domestic law. Even if there 
had been an interference, it would have amounted to a measure controlling the use 
of property since the applicant company was able to pursue part of its activity. 
Moreover, the rules pursued an aim in the general interest, namely to regulate the 

1. This summary by the Registry does not bind the Court . 
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profession of legal advisers. In addition, since the sole effect of the measure was to 
bar the applicant company from acting in the winding up of estates, not to carry on 
its genealogical activity, the State had struck a fair balance between the means 
used and the aim pursued and not overstepped its margin of appreciation. 

Case-law cited by the Court 

Van Marie and Others v. the Netherlands, judgment of 26 June 1986, Series A 
no. 101 
Tre Traktorer AB v. Sweden, judgment of 7 July 1989, Series A no. 159 
Fredin v. Sweden (no. 1), judgment of 18 February 1991, Series A no. 192 
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THE FACTS 
T h e app l ican t c o m p a n y [ H o e r n e r Bank G m b H ] is a p r iva te b a n k in t he 

form of a l imi ted l iabil i ty c o m p a n y t h a t was set u p in 1850 a n d has its h e a d 
office a t H e i l b r o n n ( G e r m a n y ) . It was r e p r e s e n t e d before t he C o u r t by 
M r R. Zuck of t he S t u t t g a r t Bar . 

T h e facts of t he case , as p r e s e n t e d by the app l ican t company , m a y be 
s u m m a r i s e d as follows. 

A. T h e c i r c u m s t a n c e s o f the c a s e 

T h e app l i can t c o m p a n y has two m a i n act ivi t ies , which a r e closely con
nec ted . Firs t ly , it offers a service for t r a c ing mis s ing he i r s (Erbensuche) w i th 
a view to be ing s u b s e q u e n t l y i n s t r u c t e d to wind u p the deceased ' s e s t a t e . 
It t r aces he i r s , w h e t h e r or not t he i r iden t i ty is known, bo th in G e r m a n y 
and overseas , e i t h e r on beha l f of a u t h o r i t i e s or i n s t i t u t ions such as t he 
t e s t a m e n t a r y execu to r s or t he a d m i n i s t r a t o r s , or of its own in i t ia t ive . I t 
does so a t i ts own risk and bea r s t he costs . It receives no down p a y m e n t 
and , if it fails to loca te t he he i r s , n o r e m u n e r a t i o n . Secondly, once it has 
t r a c e d the he i r s , it offers i ts services in w i n d i n g up the e s t a t e (Nachlafi-
abwicklung), for which it is pa id a fee of b e t w e e n 8% a n d 10% of the va lue of 
t he e s t a t e . 

U n d e r t he first s e n t e n c e of t h e first p a r a g r a p h of sect ion 1(1) of t he 
Legal Advisers Act (Rechtsberatungsgesetz - see "Re levan t d o m e s t i c law" 
below), the app l i can t c o m p a n y was in 1936 g r a n t e d t he l icence it r e q u i r e d 
to ca r ry on its activity. It r e m a i n e d l icensed unt i l the 1960s. 

In a j u d g m e n t of 24 F e b r u a r y 1965 the F e d e r a l C o u r t for T a x C a s e s 
(Bundesfinanzhqf) held t h a t miss ing-he i r t r a c ing services were c o m m e r c i a l 
(gewerblich) in c h a r a c t e r and t h a t t h e r e was a close connec t ion b e t w e e n 
t h a t act ivi ty a n d t h e w i n d i n g u p of e s t a t e s . Accordingly, t he app l i can t 
c o m p a n y was r e q u i r e d to pay a t r a d e r s ' t ax (Gewerbesteuer). 

Following t h a t j u d g m e n t , in wh ich the F e d e r a l C o u r t for T a x Cases 
ru led only on fiscal i ssues , t he app l i can t c o m p a n y dec ided in 1966 to sur
r e n d e r its l icence u n d e r sec t ion 1(1) of the Lega l Advisers Act a n d to car ry 
on its bus iness un l i censed , on the basis of sect ion 1(5)(1) of t he Act (see 
"Re levan t d o m e s t i c law" below). At t he t i m e b o t h t he P r e s i d e n t of the 
H e i l b r o n n Reg iona l C o u r t a n d the F e d e r a l B a r Counci l (Bundesrechts-
anwaltskammer) cons ide red t h a t t he app l i can t c o m p a n y did not r e q u i r e a 
l icence to car ry on its activity. 

S u b s e q u e n t l y two s e p a r a t e sets of p roceed ings w e r e b r o u g h t aga ins t 
t he app l i can t c o m p a n y . 
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I. T h e first ac t ion was b r o u g h t in 1985 by the F r e i b u r g Bar Counc i l , 
re ly ing on the Lega l Advisers Act a n d the Unfa i r C o m p e t i t i o n Act (Gesetz 
gegen den unlauteren Wettbewerb). T h e Bar Counci l s u b m i t t e d in p a r t i c u l a r 
t h a t following a 1980 a m e n d m e n t t he app l i can t company ' s act ivi ty n o 
longer fell w i th in the t e r m s of the Legal Advisers Act , a n d accordingly t he 
c o m p a n y could not receive a l icence for it. 

T h e app l i can t c o m p a n y c o n t e n d e d t h a t owing to the close connec t ion 
b e t w e e n t r a c i n g hei rs a n d w i n d i n g up e s t a t e s it was not r e q u i r e d to have a 
l icence u n d e r sec t ion 1(1) of t he Legal Advisers Act . 

In a j u d g m e n t of 14 J u n e 1985 the C o n s t a n c e Regiona l C o u r t (Land-
gericht) a ccep t ed the app l i can t company ' s a r g u m e n t f inding t h a t its ac
tivity of giving legal advice in the wind ing up of e s t a t e s was a d i rec t 
offshoot of its ma in c o m m e r c i a l act ivi ty as genea log i s t s . 

O n a n a p p e a l by the F r e i b u r g Bar Counc i l , t he K a r l s r u h e C o u r t of 
Appea l (Oberlandesgericht) ove r ru l ed t he Reg iona l C o u r t ' s j u d g m e n t on 
31 D e c e m b e r 1986 a n d m a d e an o r d e r r e s t r a i n i n g the app l i can t c o m p a n y 
from ac t ing or offering to act for he i r s (Realisierung von Erbanspruchen), 
since it did not have t he requ is i t e l icence u n d e r sect ion 1(1) of t he Legal 
Advisers Act . T h e C o u r t of Appea l cons ide red t h a t t he genea log ica l activ
ity was m e r e l y a way of f inding c l ien ts in o rde r to ob ta in work wind ing u p 
e s t a t e s , t h a t be ing the m a i n p ro f i t -mak ing act ivi ty of t he app l ican t com
pany a n d one for which a l icence was r e q u i r e d . F u r t h e r m o r e , t he g e n e a 
logical act ivi ty was not necessar i ly connec t ed to t h a t of w ind ing u p e s t a t e s 
as t he two could be ca r r i ed on sepa ra t e ly . In any even t , t he l a t t e r was not 
u n d e r any c i r c u m s t a n c e s a subs id ia ry legal act ivi ty capab le of c o m i n g 
wi th in the excep t ions set out in sect ion 1 (5)( 1) of t he Legal Advisers Act . 
Last ly , t h a t cons t ruc t i on of t he provision did not infr inge t he r e l evan t 
provisions of t he Basic Law. 

T h e C o u r t of A p p e a l g r a n t e d t he app l i can t c o m p a n y a per iod of one 
year to m a k e the c h a n g e on condi t ion t h a t it i m m e d i a t e l y sough t t h e 
r equ i s i t e l icence u n d e r sect ion 1(1) of t he Legal Advisers Act . 

T h e app l i can t c o m p a n y m a d e a r e q u e s t for a l icence to t he c o m p e t e n t 
a u t h o r i t i e s , bu t it was t u r n e d down. T h e P r e s i d e n t of t he H e i l b r o n n 
Reg iona l C o u r t s t a t e d in p a r t i c u l a r t h a t t he r e q u e s t , which was for a 
l icence to act on beha l f of he i r s , fell ou t s ide t he ca tegor ies of act ivi t ies set 
out in sec t ion 1(1) of t he Legal Advisers Act . T h a t s t a t u t e h a d b e e n 
a m e n d e d in 1980 and t h e r a n g e of services which legal advisers were en
t i t led to offer subs tan t i a l ly cu r t a i l ed , t he r igh t to pe r fo rm mos t legal ser
vices be ing rese rved to lawyers . C o n s e q u e n t l y , l icences could be g r a n t e d 
only for such act ivi t ies as w e r e exhaus t ive ly set out in sec t ion 1(1) of t he 
Legal Advisers Act . T h e act ivi ty re fe r red to by t he app l i can t c o m p a n y was 
not one of t h e m . 

At t he s a m e t i m e t h e app l i can t c o m p a n y lodged a n appea l on poin ts of 
law wi th t he F e d e r a l C o u r t (Bundesgerichtslwf), which was d i smissed in a 
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j u d g m e n t of 16 M a r c h 1989. Like the C o u r t of Appea l , t he F e d e r a l C o u r t 
cons ide red t h a t t he app l ican t c o m p a n y could not act in t he w ind ing up of 
e s t a t e s w i thou t t he r equ i s i t e l icence. 

T h e app l i can t c o m p a n y t h e n lodged a cons t i t u t i ona l a p p e a l w i th the 
F e d e r a l C o n s t i t u t i o n a l C o u r t (Bundesverfassungsgericht). S i t t i ng as a com
m i t t e e of t h r e e j u d g e s , the C o n s t i t u t i o n a l C o u r t dec ided on 22 Augus t 
1995 to d ismiss t h a t appea l . 

II. T h e second ac t ion aga ins t t he app l ican t c o m p a n y was b r o u g h t in 
1990 by the K a r l s r u h e Bar Counc i l on the s a m e g r o u n d s as those re l ied on 
in t he first act ion. 

In a j u d g m e n t of 9 A u g u s t 1990 the K a r l s r u h e Reg iona l C o u r t found in 
favour of the Bar Counc i l . 

T h e K a r l s r u h e C o u r t of Appea l d i smissed the app l i can t company ' s 
appea l on 10 Apri l 1991. 

I ts appea l on po in t s of law to t he F e d e r a l C o u r t was also d i smissed , in a 
j u d g m e n t of 3 0 J a n u a r y 1992. 

T h e app l i can t c o m p a n y t h e n lodged a cons t i t u t iona l appea l wi th the 
F e d e r a l C o n s t i t u t i o n a l C o u r t , which , s i t t ing as a c o m m i t t e e of t h r e e 
j u d g e s , dec ided on 22 Augus t 1995 to d ismiss t he a p p e a l . 

B. R e l e v a n t d o m e s t i c law 

T h e Lega l Advisers Act (Rechtsberatungsgesetz), which c a m e in to force in 
1935, provides t h a t t he profession of legal adviser (Rechtsberater) may , sub

j e c t to c e r t a i n condi t ions , b e exerc ised by people no t possess ing legal 
qual i f ica t ions . 

T h e first s e n t e n c e of t he first p a r a g r a p h of sec t ion 1(1) s t a t e s t h a t 
" r ega rd l e s s of w h e t h e r it c o n s t i t u t e s a m a i n or subs id ia ry act ivi ty or is 
p e r f o r m e d for a fee or free of c h a r g e , legal work [Besorgung fremder 
Rechlsangelegenheiten], inc lud ing the giving of legal advice , m a y be per
fo rmed for t h i rd p a r t i e s only by pe r sons l icensed to do so by the re levan t 
a u t h o r i t i e s " . 

Sec t ion 1(5)(1) of t he Act provides t h a t " t he fact t h a t c o m m e r c i a l or 
i ndus t r i a l u n d e r t a k i n g s pe r fo rm legal work for t h e i r c u s t o m e r s t h a t is 
closely connec t ed to the i r m a i n act ivi ty [die mil einem Geschdft ihres Gewerbe-
triebs in unmittelbarem Zusammenhang stehen] shall no t cons t i t u t e an in
f r ingemen t of this Act" . 

COMPLAINT 
T h e app l i can t c o m p a n y c o m p l a i n e d of t he d o m e s t i c c o u r t s ' refusal , 

based on sec t ion 1(1) a n d (5) of t he Legal Advisers Act , to al low it to ca r ry 
on its act ivi ty as genea log i s t s in t he wide sense . It m a i n t a i n e d t h a t t h a t 
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refusal a m o u n t e d to an in t e r f e r ence wi th its r igh t to t he peaceful enjoy
m e n t of its possess ions , c o n t r a r y to Ar t ic le 1 of Protocol No. 1. 

THE LAW 

T h e app l i can t c o m p a n y c o m p l a i n e d of t he d o m e s t i c c o u r t s ' refusal , 
based on sect ion 1(1) and (5) of the Legal Advisers Act , to allow it to ca r ry 
on its act ivi ty as genea log i s t s in the wide sense . It m a i n t a i n e d tha t t h a t 
refusal a m o u n t e d to an in t e r f e r ence wi th its r ight to t he peaceful enjoy
m e n t of its possess ions , c o n t r a r y to Ar t ic le 1 of Protocol No. 1. 

Art ic le 1 of Protocol No. 1 r e a d s as follows: 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or penal
ties." 

In t h e app l i can t c o m p a n y ' s submiss ion , t h e act ivi t ies of t r a c i n g he i r s 
and wind ing up e s t a t e s w e r e indissociable from a financial s t andpo in t . By 
r e q u i r i n g it to have a l icence u n d e r sect ion 1 (1) of t he Legal Advisers Act , 
while in prac t ice deny ing it such a l icence, the d o m e s t i c cour t s had 
depr ived the app l i can t c o m p a n y of t he very essence of its ex i s t ence . It 
would have been wholly unrea l i s t i c for it to res t r i c t its act ivi t ies to g e n e a 
logical work as its sole source of income was t he wind ing up of e s t a t e s , an 
act ivi ty which it had b e e n al lowed to car ry on un l icensed from 1966 to 
1985. 

T h e C o u r t cons iders t h a t t h e r igh t re l ied u p o n by t h e app l i can t com
pany m a y be l ikened to t he r ight of p r o p e r t y e m b o d i e d in Art ic le 1 of 
Protocol No. 1: t h r o u g h its act ivi ty ca r r i ed on for a lmost 150 yea r s in t he 
s p h e r e s of t r a c ing he i r s a n d wind ing u p e s t a t e s , t he app l ican t c o m p a n y 
had built u p a c l ient base ; this had in m a n y respec t s the n a t u r e of a p r iva te 
r ight a n d c o n s t i t u t e d an asset and , hence , a possession wi th in t he m e a n i n g 
of the first s e n t e n c e of Ar t ic le 1 (see t he V a n M a r i e a n d O t h e r s v. t he 
N e t h e r l a n d s j u d g m e n t of 26 J u n e 1986, Ser ies A no. 101, p . 13, § 41) . 

It r e i t e r a t e s t h a t "Art ic le 1 in s u b s t a n c e g u a r a n t e e s the r ight of p rop 
e r ty ... It compr i ses ' t h r e e d is t inc t ru les ' : the first ru le , set ou t in t he first 
s e n t e n c e of the first p a r a g r a p h , is of a g e n e r a l n a t u r e a n d e n u n c i a t e s t he 
pr inciple of the peaceful en joymen t of p rope r ty ; the second ru le , c o n t a i n e d 
in t he second s e n t e n c e of the first p a r a g r a p h , covers dep r iva t i on of pos
sessions and subjects it to c e r t a i n condi t ions ; the th i rd ru le , s t a t e d in t he 
second p a r a g r a p h , recognises t h a t t he C o n t r a c t i n g S t a t e s a r e en t i t l ed , 
a m o n g s t o t h e r t h ings , to con t ro l the use of p rope r ty by enforc ing such laws 
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as they d e e m necessa ry in the g e n e r a l i n t e r e s t . . . However , the t h r e e rules 
a re not ' d i s t inc t ' in t h e sense of be ing u n c o n n e c t e d : t he second and th i rd 
ru les a r e conce rned wi th p a r t i c u l a r i n s t ances of i n t e r f e r ence wi th the 
r ight to peaceful en joyment of p r o p e r t y and should the re fo re be cons t rued 
in t h e l ight of t he g e n e r a l pr inc ip le e n u n c i a t e d in t h e first ru le ..." (see, 
a m o n g o t h e r a u t h o r i t i e s , t he T r e T r a k t o r e r AB v. Sweden j u d g m e n t of 
7 J u l y 1989, Ser ies A no. 159, pp. 21-22, § 54, and the F r e d i n v. Sweden 
(no. 1) j u d g m e n t of 18 F e b r u a r y 1991, Ser ies A no . 192, p . 17, § 41) . 

T h e C o u r t no tes t h a t in the in s t an t case the a u t h o r i t i e s had from 1935 
cons ide red t h a t the app l ican t company ' s act ivi ty of w i n d i n g u p e s t a t e s was 
ak in to " p e r f o r m i n g legal work for t h i r d p a r t i e s " a n d t h a t t he c o m p a n y 
r e q u i r e d a l icence u n d e r sect ion 1(1) of t he Legal Advisers Act (sec 
"Re levan t d o m e s t i c law" above) . In 1966, following a decis ion by the 
F e d e r a l C o u r t for T a x Cases tha t t he app l i can t company ' s act ivi ty was 
globally c o m m e r c i a l for tax pu rposes , t he c o m p a n y chose of i ts own 
voli t ion to o p e r a t e w i thou t a l icence. Ye t at t he t i m e the Fede ra l C o u r t for 
T a x C a s e s did not cons ider w h e t h e r the app l i can t c o m p a n y ' s activity was 
lawful u n d e r t h e Lega l Advisers Act. It was t he re fo re as a resu l t of its own 
i n t e r p r e t a t i o n of the effects of t ha t j u d g m e n t r e g a r d i n g w h e t h e r or not it 
n e e d e d a l icence t h a t t h e app l i can t c o m p a n y chose of i ts own vol i t ion to 
o p e r a t e un l i censed . 

Accordingly, t he C o u r t does not cons ider t h a t t h e r e has b e e n an in te r 
ference in t he app l i can t company ' s r ight to peaceful en joyment of its pos
sessions as it c a r r i ed on its act ivi ty w i thou t a l icence a n d did not the re fore 
t ru ly have a " r i g h t " u n d e r d o m e s t i c law. T h e posi t ion would have been 
different if it had possessed such a l icence. I n d e e d , in such c i r c u m s t a n c e s , 
the Legal Advisers Act, as a m e n d e d in 1980, c o n t a i n e d t r ans i t i ona l pro
visions and g u a r a n t e e d the p ro t ec t i on of acqu i r ed r igh t s (Bestandsschutz) • 

Lastly, even if t h e r e h a d been a n i n t e r f e r ence in the p r e s e n t case , it 
would ind i spu tab ly have a m o u n t e d to a m e a s u r e con t ro l l ing the use of 
p r o p e r t y since the appl ican t c o m p a n y was able to p u r s u e pa r t of its ac
tivity. In any even t , t he m e a s u r e in issue was jus t i f ied u n d e r t he second 
p a r a g r a p h of Art ic le 1. 

First ly, t h e a m e n d m e n t to t h e Lega l Advisers Act p u r s u e d a n a i m in the 
g e n e r a l i n t e r e s t , n a m e l y to r e g u l a t e the profession of legal advisers by 
provid ing the g e n e r a l publ ic wi th g u a r a n t e e s t h a t those exerc i s ing the 
profession h a d the r equ i s i t e skills. T h e C o u r t ' s power to review com
pl iance wi th d o m e s t i c law is l imi ted . It is in t he first place for the na t iona l 
a u t h o r i t i e s to i n t e r p r e t and apply t h a t law (see t he T r e T r a k t o r e r AB 
j u d g m e n t ci ted above, p . 23, § 58) . 

As to w h e t h e r t h e r e was a r ea sonab l e r e l a t i o n s h i p of p ropor t iona l i ty 
b e t w e e n t h e m e a n s employed a n d the a im sought to be rea l i sed (see the 
T r e T r a k t o r e r AB j u d g m e n t c i ted above , p . 23 , § 59 ) , t he C o u r t no t e s t h a t 
the sole effect of t he m e a s u r e in issue was to b a r t he app l i can t c o m p a n y 
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from ac t ing in t he wind ing up of e s t a t e s . It r e m a i n e d en t i t l ed to ca r ry on 
its genea log ica l act ivi ty and to t r ace he i r s as soon as succession p roceed 
ings b e g a n . 

C o n s e q u e n t l y , the C o u r t cons iders t h a t in any event t he r e s p o n d e n t 
S t a t e did not go beyond its m a r g i n of app rec i a t ion w h e n dec id ing t h a t t h e 
w ind ing u p of e s t a t e s was p a r t of t he act ivi ty of a legal adviser for which a 
l icence was r e q u i r e d u n d e r sect ion 1(1) of t he Lega l Advisers Act . T h a t 
m e a s u r e p u r s u e d a l e g i t i m a t e a im a n d did not violate t he p ropo r t i ona l i t y 
pr inc ip le . 

It follows t h a t t he app l i ca t ion is mani fes t ly i l l -founded wi th in t he 
m e a n i n g of Art ic le 35 § 3 of t he Conven t i on . 

For t he se r easons , t he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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S O M M A I R E 

Banque privée, empêchée de pratiquer une partie de son activité (liquida
tion de success ions) , faute de l'obtention d'une autorisation requise par la 
loi sur le conseil juridique 

Article 1 du Protocole n° 1 

Respect des biens - Biens - Clientèle - Absence d'ingérence dans le droit au respect des biens -
Absence de « droit » en raison d'une renonciation - Réglementer l'usage d'un bien - Intérêt 
général - Banque privée, empêchée de pratiquer une partie de son activité (liquidation de suc
cessions), faute de l'obtention d'une autorisation requise par la loi sur le conseil juridique -
Proportionnalité - Marge d'appréciation 

* 
* * 

La requérante est une banque privée. Elle mena pendant plus de cent ans deux 
activités liées : elle effectuait des recherches généalogiques, sans rémunération, 
dans le but d'offrir ensuite ses services pour la liquidation des successions, per
cevant alors des honoraires. Elle obtint en 1936 l'autorisation requise pour l'exer
cice de son activité et prévue par l'article 1 § 1 de la loi sur le conseil juridique. En 
1966, la requérante renonça à cette autorisation pour des raisons fiscales et conti
nua à exercer librement son activité. Mais, en 1985, un barreau d'avocats intenta 
une action contre la requérante sur le fondement d'une modification de ladite loi 
qui limitait l'accès à la profession de conseil juridique au profit des avocats. La 
cour d'appel interdit à la requérante de proposer ou d'effectuer tout acte visant à 
défendre les intérêts des héritiers faute de disposer de l'autorisation de l'article 1 
§ 1 de la loi sur le conseil juridique. La requérante fut déboutée de ses demandes 
d'autorisation. Elle se pourvut devant la Cour fédérale suprême qui confirma 
qu'elle ne pouvait procéder à la liquidation de successions sans l'autorisation. Son 
recours devant la Cour constitutionnelle ne fut pas admis. 

Article 1 du Protocole n" 1 : par son activité, la requérante s'était constituée une 
clientèle s'analysant en une valeur patrimoniale et donc en un bien au sens de la 
première phrase de cette disposition. Alors même que dès 1936 il était établi que 
l'activité de la requérante portant sur la liquidation de successions nécessitait une 
autorisation, la requérante décida en 1966, de son plein gré pour des considéra
tions fiscales, de renoncer à ladite autorisation. Dès lors, il n'y a pas eu ingérence 
dans le droit de la requérante au respect de son bien, car, exerçant son activité sans 
autorisation, elle ne disposait pas réellement d'un « droit » en droit interne. A 
supposer même qu'il y ait eu ingérence en l'espèce, cette ingérence consistait en 
une mesure de réglementation des biens, la requérante pouvant continuer d'exer
cer une partie de son activité. Cette réglementation poursuivait d'ailleurs un but 

1. Rédigé par le greffe, il ne lie pas la Cour 
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d'intérêt général, à savoir réglementer la profession de conseil juridique. De sur
croît, la requérante n'étant empêchée que de procéder à la liquidation des succes
sions, et pas de mener son activité de généalogiste, un rapport raisonnable de 
proportionnalité entre les moyens employés et le but visé a été respecté par l'Etat 
qui n'a pas excédé sa marge d'appréciation. 

Jurisprudence citée par la Cour 

Van Marie et autres c. Pays-Bas, arrêt du 26 juin 1986, série An" 101 
Tre Traktôrer AB c. Suède, arrêt du 7 juillet 1989, série A n° 159 
Fredin c. Suède (n° 1), arrêt du 18 février 1991, série A n" 192 
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(...) 

E N F A I T 

La r e q u é r a n t e [ H o e r n e r Bank G m b H ] , société à r e sponsab i l i t é l imi tée 

c réée en 1850, est u n e b a n q u e pr ivée don t le siège social est à H e i l b r o n n 

(A l l emagne ) . D e v a n t la Cour , elle est r e p r é s e n t é e p a r M c R. Zuck , avocat 

au b a r r e a u de S t u t t g a r t . 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r la r e q u é r a n t e , 

p e u v e n t se r é s u m e r c o m m e sui t . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

La r e q u é r a n t e exerce deux act ivi tés p r inc ipa les , qu i sont é t r o i t e m e n t 

l iées . D ' u n e p a r t , elle p ropose ses services et effectue des r e c h e r c h e s de 

généa log ie {Erbensuche), d a n s l 'op t ique d ' ê t r e c h a r g é e u l t é r i e u r e m e n t de 

la l iqu ida t ion de la succession : sur o rd re de d iverses a u t o r i t é s ou ins

t i t u t ions , te ls des e x é c u t e u r s t e s t a m e n t a i r e s ou des l i qu ida t eu r s de suc

cession, ou de sa p r o p r e in i t ia t ive , elle r e c h e r c h e des hé r i t i e r s , connus ou 

inconnus , en A l l e m a g n e et à l ' é t r a n g e r . C e t t e r e c h e r c h e s 'effectue aux 

r i sques et aux frais de la r e q u é r a n t e . Elle ne perçoi t pas d ' avances et, si 

une r e c h e r c h e s 'avère in f ruc tueuse , elle ne reçoit a u c u n d é d o m m a g e 

m e n t . D ' a u t r e p a r t , u n e fois les hé r i t i e r s r e t r o u v é s , elle p ropose ses ser

vices p o u r a s s u r e r la l iqu ida t ion de la succession (Nachlafiabwicklung), 

m o y e n n a n t des hono ra i r e s qui se s i t uen t e n t r e 8 et 10 % de la succession. 

C o n f o r m é m e n t à l 'ar t icle 1 § 1, a l inéa 1", p r e m i è r e p h r a s e , de la loi sur 

le conseil j u r i d i q u e (Rechtsberatungsgesetz - voir « Le droi t i n t e r n e per 

t i nen t » c i -dessous) , la r e q u é r a n t e ob t in t en 1936 l ' au to r i sa t ion nécessa i re 

pour e x e r c e r son ac t iv i té , qu ' e l l e g a r d a j u s q u e dans les a n n é e s 60. 

P a r un a r r ê t du 24 février 1965, la C o u r fédéra le des f inances (Bun-

desfinanzhoj) a e s t imé que l 'act ivi té de généa log i s t e é t a i t de n a t u r e com

merc i a l e (gewerblich) et qu ' i l ex is ta i t un l ien é t ro i t e n t r e celle-ci et la 

l iqu ida t ion de successions. Dès lors, la r e q u é r a n t e devai t ve r se r la p a t e n t e 

(Gewerbesteuer). 

A la su i te de cet a r r ê t , d a n s leque l la C o u r fédéra le des f inances s 'é ta i t 

u n i q u e m e n t p r o n o n c é e sur des ques t i ons fiscales, la r e q u é r a n t e r e n o n ç a 

en 1966 à l ' au to r i sa t ion p révue à l ' a r t ic le 1 § 1 de la loi sur le consei l j u r i 

d ique et exe rça l i b r e m e n t son ac t iv i té , c o n f o r m é m e n t à l ' a r t ic le 1 § 5 n° 1 

de la m ê m e loi (voir « Le dro i t i n t e r n e p e r t i n e n t » c i -dessous) . A l ' époque , 

aussi b ien le p r é s i d e n t du t r i b u n a l r ég iona l de H e i l b r o n n q u e le b a r r e a u 

fédéral des avocats (Bundesrechtsanwaltskammer) e s t i m a i e n t q u e l 'act ivi té de 

la r e q u é r a n t e n ' é t a i t pas soumise à l ad i t e au to r i s a t i on . 

La r e q u é r a n t e fit pa r la sui te l 'objet de deux p r o c é d u r e s d i s t inc tes 

d i r igées à son e n c o n t r e . 
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I. La p r e m i è r e ac t ion fut i n t e n t é e en 1985 p a r le b a r r e a u des avocats 

de F r i b o u r g sur le f o n d e m e n t de la loi sur le conseil j u r i d i q u e et de la loi 

sur la c o n c u r r e n c e déloyale {Gesetz gegen den unlauteren Wettbewerb). Le ba r 

r e a u invoqua n o t a m m e n t le fait q u ' à la su i te de la modif icat ion de la loi 

sur le conseil j u r i d i q u e en 1980, l 'activité de la r e q u é r a n t e ne t o m b a i t p lus 

sous le coup de l ad i t e loi et ne pour ra i t dès lors faire l 'objet d ' u n e a u t o 

r i sa t ion . 

La r e q u é r a n t e fit valoir q u ' e n ra ison d u l ien é t ro i t e n t r e la r e c h e r c h e 

g é n é a l o g i q u e e t la l iqu ida t ion de successions, elle é t a i t d i spensée d 'ob te 

n i r l ' au to r i sa t ion p révue à l 'ar t ic le 1 § 1 de la loi sur le conseil j u r i d i q u e . 

P a r un j u g e m e n t du 14 j u i n 1985, le t r i buna l rég iona l (Landgericht) de 

K o n s t a n z souscri t à l ' a r g u m e n t a t i o n de la r e q u é r a n t e , e s t i m a n t que l 'ac

t ivité de conseil j u r i d i q u e re la t ive à la l iqu ida t ion de success ions découla i t 

d i r e c t e m e n t de l 'act ivi té c o m m e r c i a l e p r inc ipa le de généa log i s t e . 

Sur appe l du b a r r e a u de F r ibourg , la cour d ' appe l (Oberlandesgericht) de 

K a r l s r u h e , p a r u n a r r ê t du 31 d é c e m b r e 1986, in f i rma le j u g e m e n t du t r i 

buna l rég iona l et i n t e rd i t à la r e q u é r a n t e de p ropose r ou d 'e f fec tuer tou t 

ac te v i san t à dé fendre les i n t é r ê t s des hé r i t i e r s (Realisierung von Erbansprii-

chen), fau te de d isposer de l ' au to r i sa t ion r equ i se pa r l 'ar t icle 1 § 1 de la loi 

sur le conseil j u r i d i q u e . D ' a p r è s la cour d ' appe l , l 'act ivi té de généa log i s t e ne 

cons t i t ua i t q u ' u n m o d e pa r t i cu l i e r d ' acquis i t ion de c l ien ts afin de pouvoir 

p rocéde r à la l iqu ida t ion de success ions , qu i é ta i t l 'act ivi té lucra t ive pr in 

c ipale , su je t te à au to r i s a t i on , de la r e q u é r a n t e . D e plus, l 'act ivi té de 

généa log i s t e n ' é t a i t pas fo rcémen t liée à celle de l i q u i d a t e u r de success ions , 

les deux act ivi tés pouvan t ê t r e dissociées . De t o u t e façon, en a u c u n cas la 

seconde ne consis ta i t en u n e act ivi té j u r i d i q u e accessoi re , suscept ib le de 

t o m b e r sous le coup des excep t ions p révues à l ' a r t ic le 1 § 5 n° 1 de la loi sur le 

conseil j u r i d i q u e . Enfin, ce t t e i n t e r p r é t a t i o n de ladi te d ispos i t ion ne 

méconna i s s a i t pas les ar t ic les p e r t i n e n t s de la Loi f o n d a m e n t a l e . 

La cour d ' appe l accorda à la r e q u é r a n t e u n e pé r iode t r an s i t o i r e d ' un 

an , à condi t ion qu ' e l l e sollicite i m m é d i a t e m e n t l ' au to r i sa t ion r equ i se p a r 

l 'ar t ic le 1 § 1 de la loi sur le conseil j u r i d i q u e . 

La r e q u é r a n t e fit c e t t e d e m a n d e en vain d e v a n t les d i f férentes a u t o 

r i tés c o m p é t e n t e s . Le p r é s i d e n t du t r i buna l rég iona l de H e i l b r o n n i nd iqua 

n o t a m m e n t q u e sa d e m a n d e aux fins de pouvoir ef fectuer des ac tes v i san t 

à dé fendre les i n t é r ê t s des hé r i t i e r s al lai t au -de là de la l iste des act ivi tés 

p révues à l ' a r t ic le 1 § 1 de la loi sur le conseil j u r i d i q u e . En effet, c e t t e loi 

avait é té modif iée en 1980 et la profession de conseil j u r i d i q u e cons idé ra 

b l e m e n t f e r m é e au profit des avocats . Seules les act ivi tés l i m i t a t i v e m e n t 

é n u m é r é e s à l ' a r t ic le 1 § 1 de la loi sur le conseil j u r i d i q u e , dont celle 

évoquée pa r la r e q u é r a n t e ne faisait pas p a r t i e , p o u r r a i e n t dès lors faire 

l 'objet d ' u n e au to r i s a t i on . 

P a r a l l è l e m e n t , la r e q u é r a n t e se pourvu t d e v a n t la C o u r fédéra le 

s u p r ê m e (Bundesgerichtshof), qu i la d é b o u t a pa r un a r r ê t du 16 m a r s 1989. A 
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l ' ins ta r de la cour d ' appe l , elle e s t i m a q u e la r e q u é r a n t e ne pouvai t pro

céde r à la l iquida t ion de la succession sans d i sposer de l ' au to r i sa t ion 

r equ i se . 

L a r e q u é r a n t e i n t e n t a alors un recours cons t i t u t i onne l devan t la C o u r 

cons t i t u t i onne l l e fédéra le (Bundesverfassungsgericht). S t a t u a n t en comi té de 

trois m e m b r e s , celle-ci déc ida le 22 aoû t 1995 de ne pas a d m e t t r e le 

r ecou r s . 

IL La seconde ac t ion à l ' encon t re de la r e q u é r a n t e fut i n t e n t é e en 1990 

p a r le b a r r e a u des avocats de K a r l s r u h e su r le m ê m e f o n d e m e n t que la 

p r e m i è r e . 

P a r un j u g e m e n t du 9 août 1990, le t r i buna l rég iona l de K a r l s r u h e fit 

dro i t à la d e m a n d e du b a r r e a u . 

P a r u n a r r ê t d u 10 avril 1991, la cour d ' appe l de K a r l s r u h e d é b o u t a la 

r e q u é r a n t e . 

Le pourvoi de celle-ci devan t la C o u r fédérale s u p r ê m e fut é g a l e m e n t 

re je té p a r u n a r r ê t du 30 j a n v i e r 1992. 

L a r e q u é r a n t e i n t e n t a a lors u n r ecour s cons t i t u t ionne l devan t la C o u r 

cons t i t u t i onne l l e fédéra le . S t a t u a n t en comi t é de trois m e m b r e s , celle-ci 

déc ida le 22 août 1995 de ne pas a d m e t t r e le r ecours . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

La loi sur le conseil j u r i d i q u e (Rechtsberatungsgesetz), e n t r é e en v igueur 

en 1935, prévoit que les p e r s o n n e s qu i ne d i sposen t pas d ' un d i p l ô m e e n 

droi t p e u v e n t exe rce r , sous c e r t a i n e s cond i t ions , la fonct ion de conseil 

j u r i d i q u e (Rechtsberater). 

Ainsi l 'ar t ic le 1 § 1, a l inéa 1 e r , p r e m i è r e p h r a s e , de ce t t e loi énonce que 

« des ac tes j u r i d i q u e s pour le c o m p t e de t ie rs [Besorgung fremder Rechtsange

legenheiten],y compr i s le conseil j u r i d i q u e , ne peuven t ê t r e accompl is - sans 

qu ' i l y ait à faire de d i s t inc t ion e n t r e ac t iv i té p r inc ipa le ou accessoi re ou 

act iv i té r é m u n é r é e ou g r a t u i t e - que pa r des p e r s o n n e s a u x q u e l l e s l 'au

to r i t é c o m p é t e n t e a a t t r i b u é u n e a u t o r i s a t i o n ». 

L 'a r t i c le 1 § 5 n° 1 de la m ê m e loi s t ipu le « qu ' i l n ' e s t pas co n t r a i r e aux 

d ispos i t ions de la p r é s e n t e loi q u e des e n t r e p r i s e s c o m m e r c i a l e s ou 

indus t r i e l l e s effectuent c e r t a i n s ac tes j u r i d i q u e s , qu i sont é t r o i t e m e n t liés 

à l eur act ivi té p r inc ipa le , p o u r le c o m p t e de leurs c l ients [die mit einem 

Geschäft ihres Gewerbetriebs in unmittelbarem Zusammenhang stehen] ». 

G R I E F 

La r e q u é r a n t e se p la in t du refus des t r i b u n a u x i n t e r n e s , fondé sur 

l 'ar t ic le 1 §§ 1 et 5 de la loi su r le conseil j u r i d i q u e , de lui p e r m e t t r e 

d ' e x e r c e r au sens la rge son act ivi té de généa log i s t e . Elle a l l ègue q u e ce 
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refus cons t i tue u n e a t t e i n t e au droi t au respec t de ses b iens , c o n t r a i r e à 

l 'ar t icle 1 du Protocole n" 1. 

E N D R O I T 

La r e q u é r a n t e se p la in t du refus des t r i b u n a u x i n t e r n e s , fondé sur 

l 'ar t ic le 1 §§ 1 et 5 de la loi sur le conseil j u r i d i q u e , de lui p e r m e t t r e 

d ' e x e r c e r au sens l a rge son act ivi té de généa log i s t e . Elle a l lègue q u e ce 

refus cons t i t ue u n e a t t e i n t e au droi t au respec t de ses b iens , con t r a i r e à 

l 'ar t ic le 1 du Protocole n" 1. 

L 'ar t ic le 1 du Pro tocole n° 1 se lit ainsi : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e s e s b i e n s . N u l n e p e u t ê t r e 

p r ivé d e sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s n e p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

d e m e t t r e e n v i g u e u r les lois qu ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r l e p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

D ' a p r è s la r e q u é r a n t e , l 'act ivi té de généa log i s t e et celle cons i s t an t à 

l iqu ider les success ions sont indissociables d ' un poin t de vue é c o n o m i q u e . 

E n s o u m e t t a n t la d e u x i è m e à l ' au to r i sa t ion p révue à l 'ar t ic le 1 § 1 de la loi 

sur le conseil j u r i d i q u e , ma i s sans la lui acco rde r e n p r a t i q u e , les t r ibu

naux i n t e r n e s a u r a i e n t privé la r e q u é r a n t e de la s u b s t a n c e m ê m e d e son 

ex i s t ence . En effet, il se ra i t tou t à fait i r réa l i s te pour elle de se l imi t e r à la 

p r e m i è r e act ivi té , seule la seconde lui a s s u r a n t des r evenus , et elle a pu 

exe rce r celle-ci sans a u t o r i s a t i o n de 1966 à 1985. 

La C o u r e s t i m e q u e le droi t invoqué pa r la r e q u é r a n t e p e u t ê t r e assi

mi lé au dro i t de p r o p r i é t é consacré à l 'ar t icle 1 du Pro tocole n° 1 : g râce à 

son act ivi té p e n d a n t p r è s de cen t c i n q u a n t e ans d a n s le d o m a i n e de la 

généa log ie et de la l i qu ida t ion de success ions , la r e q u é r a n t e avai t réuss i à 

c o n s t i t u e r u n e c l ien tè le ; r e v ê t a n t à b e a u c o u p d ' éga rds le c a r a c t è r e d 'un 

dro i t pr ivé, elle s 'analysai t en u n e va leu r p a t r i m o n i a l e , donc en u n b ien au 

sens de la p r e m i è r e p h r a s e de l 'ar t icle 1 ( a r r ê t V a n M a r i e et a u t r e s 

c. Pays-Bas du 26 j u i n 1986, sér ie A n° 101, p . 13, § 4 1 ) . 

Elle rappe l le q u e « l 'ar t ic le 1 g a r a n t i t en s u b s t a n c e le dro i t de p r o p r i é t é 

(...). Il con t i en t « t rois n o r m e s d i s t inc tes » : la p r e m i è r e , qui s ' ex p r i me 

d a n s la p r e m i è r e p h r a s e d u p r e m i e r a l inéa et revê t u n c a r a c t è r e géné ra l , 

énonce le pr inc ipe du respec t de la p r o p r i é t é ; la d e u x i è m e , f igurant dans 

la seconde p h r a s e du m ê m e a l inéa , vise la p r iva t ion de p r o p r i é t é et la 

s o u m e t à c e r t a i n e s condi t ions ; q u a n t à la t ro i s i ème , cons ignée d a n s le 

second a l inéa , elle r e c o n n a î t aux E t a t s c o n t r a c t a n t s le pouvoir , e n t r e 

a u t r e s , de r é g l e m e n t e r l 'usage des b iens c o n f o r m é m e n t à l ' in té rê t g é n é r a l 

et en m e t t a n t en v igueur les lois qu ' i l s j u g e n t nécessa i r e s à ce t t e fin (...). 
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Il ne s 'agit pas pour a u t a n t de règles dépou rvues de r a p p o r t e n t r e elles : 

la d e u x i è m e et la t ro i s i ème on t t r a i t à des e x e m p l e s pa r t i cu l i e r s 

d ' a t t e i n t e s au dro i t de p r o p r i é t é ; dès lors, el les doivent s ' i n t e r p r é t e r à 

la l u m i è r e du pr inc ipe consac ré p a r la p r e m i è r e (...) » (voir, e n t r e a u t r e s , 

les a r r ê t s T r e T r a k t ô r e r AB c. Suède du 7 ju i l le t 1989, sér ie A n" 159, 

pp . 21-22, § 5 4 , et F red in c. Suède (n" 1) du 18 février 1991, sér ie A n " 192, 

p. 17, § 4 1 ) . 

La C o u r relève q u ' e n l 'espèce les a u t o r i t é s ava ien t cons idéré dès 1935 

q u e l 'act ivi té de la r e q u é r a n t e p o r t a n t sur la l iqu ida t ion de success ions 

s ' appa ren t a i t à « l ' a ccompl i s semen t d ' ac tes j u r i d i q u e s pour le c o m p t e d e 

t ie rs » et qu 'e l l e é ta i t soumise à l ' au to r i sa t ion p révue à l 'ar t icle 1 § 1 de la 

loi sur le consei l j u r i d i q u e (voir « Le dro i t i n t e r n e p e r t i n e n t » c i -dessus) . 

En 1966, ap r è s que la C o u r fédéra le des f inances eut qual if ié l 'act ivi té d e 

la r e q u é r a n t e d a n s son e n s e m b l e de c o m m e r c i a l e pour des ra i sons fiscales, 

c e t t e d e r n i è r e r e n o n ç a de son ple in gré à l ' acquis i t ion de ladi te a u t o 

r i sa t ion . O r , à l ' époque , la C o u r fédéra le des f inances n 'ava i t pas e x a m i n é 

l 'act ivi té de la r e q u é r a n t e sous l 'angle de la loi sur le conseil j u r i d i q u e . 

C ' e s t donc à p a r t i r de sa p r o p r e i n t e r p r é t a t i o n des conséquences de cet 

a r r ê t sur la nécess i té ou non d ' a c q u é r i r l ' au to r i sa t ion q u e la r e q u é r a n t e y 

a d é l i b é r é m e n t r e n o n c é . 

Dès lors, la C o u r e s t ime qu ' i l n 'y a pas eu ingé rence d a n s le dro i t de la 

r e q u é r a n t e au respec t de son b ien , é t a n t d o n n é qu 'e l l e a exe rcé son act i 

vité sans a u t o r i s a t i o n et qu ' e l l e ne disposai t donc pas r é e l l e m e n t d 'un 

« dro i t » en dro i t i n t e r n e . La s i t ua t ion au ra i t é té d i f férente si elle avait 

d isposé d ' u n e te l le a u t o r i s a t i o n ; d ' a i l l eurs , d a n s c e t t e h y p o t h è s e , la loi su r 

le conseil j u r i d i q u e , te l le que modif iée en 1980, prévoyait des d ispos i t ions 

t r a n s i t o i r e s et a s su ra i t la p r o t e c t i o n des dro i t s acquis (Bestandsschutz). 

Enfin, à suppose r m ê m e qu ' i l y ait eu i ngé rence en l ' espèce , elle devai t 

sans con te s t e s ' ana lyser en u n e m e s u r e de r é g l e m e n t a t i o n des b iens , é t a n t 

d o n n é que la r e q u é r a n t e a pu c o n t i n u e r d ' e x e r c e r u n e p a r t i e de son act i 

v i té . De t o u t e façon, la m e s u r e l i t igieuse é ta i t jus t i f iée au r e g a r d clu 

second a l inéa de l 'ar t icle 1. 

T o u t d ' abord , la modi f ica t ion de la loi sur le consei l j u r i d i q u e pour

suivait un bu t d ' i n t é r ê t g é n é r a l : r é g l e m e n t e r la profession de conseil 

j u r i d i q u e , en g a r a n t i s s a n t au publ ic la c o m p é t e n c e de ceux qui l ' exe rcen t . 

P o u r ce qui est de l ' i n t e r p r é t a t i o n d e c e t t e loi p a r les t r i b u n a u x i n t e r n e s , 

la C o u r rappe l le qu 'e l l e ne jou i t que d ' u n e c o m p é t e n c e l imi tée pour le 

con t rô le du respec t du dro i t i n t e r n e , et qu ' i l a p p a r t i e n t a u p r e m i e r chef 

aux a u t o r i t é s na t i ona l e s d ' i n t e r p r é t e r et d ' a p p l i q u e r leurs lois ( a r r ê t T r e 

T r a k t ô r e r AB p réc i t é , p . 23 , § 58) . 

Q u a n t au lien r a i s o n n a b l e d e p r o p o r t i o n n a l i t é e n t r e les moyens 

employés et le but visé ( a r r ê t T r e T r a k t ô r e r AB préc i t é , p . 23 , § 59), la 

C o u r relève q u e la m e s u r e l i t ig ieuse n ' a eu pour conséquence q u e d ' in

t e r d i r e à la r e q u é r a n t e de p r o c é d e r à la l iqu ida t ion de success ions , a lors 
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qu 'e l l e p e u t tou jours e x e r c e r son act ivi té de généa log i s t e et r e c h e r c h e r les 
hé r i t i e r s d è s l ' ouve r tu re d ' u n e success ion. 

En c o n s é q u e n c e , la C o u r e s t ime q u ' e n tou t é t a t de cause l 'E ta t défen

d e u r n ' a pas excédé sa m a r g e d ' a p p r é c i a t i o n en c o n s i d é r a n t q u e la l iqui

da t i on de successions cons t i tua i t une act ivi té de conseil j u r i d i q u e soumise 

à l ' au to r i sa t ion p révue à l ' a r t ic le 1 § 1 de la loi sur le conseil j u r i d i q u e . 

C e t t e m e s u r e poursuiva i t u n bu t l ég i t ime et ne violait pas le pr inc ipe de 

p r o p o r t i o n n a l i t é . 

Il s ' ensui t q u e la r e q u ê t e est m a n i f e s t e m e n t ma l fondée au sens de 
l 'ar t icle 35 § 3 de la Conven t i on . 

Pa r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y ' 

Eviction of serviceman from quarters belonging to State 

Article 1 of Protocol No. 1 

Peaceful enjoyment of property - Property - Landlord and tenant - Quarters belonging to State 
-Eviction by State - Eviction of serviceman from quarters belonging to State - Right to lire in 
a specific property 

* 
* * 

The applicant, a regular soldier, had obtained the use of lodgings in Madrid by 
signing an "administrative special-quarlers-allocation form" supplied by the mili
tary body responsible for dealing with the housing needs of military personnel, who 
were liable to be transferred at regular intervals. Subsequently, a royal decree had 
been issued requiring certain servicemen in the provisional reserve force, in which 
the applicant was serving, to surrender possession of their quarters to the State. 
The applicant was obliged to vacate the premises. The Higher Court of Justice 
dismissed his application for judicial review of the decision requiring him to leave 
and upheld the eviction order. The Constitutional Court dismissed his amparo 
appeal. 

Held 
Article 1 of Protocol No. 1: The applicant's mere expectation that regulations 
governing the use of military quarters would not be modified could not be con
sidered a right of property. The applicant had been given the use of housing "in his 
capacity as a serviceman" at a rent that was much lower than it would have been 
under a private lease. He had not signed a lease agreement but an "administrative 
special-quarters-allocation form" supplied by the army authorities and had not 
suggested that the use of the quarters could be equated to an agreement under 
private law. Policy regarding the provision of military quarters had been estab
lished in response to the need for servicemen to be given appropriate accom
modation as they were subject to frequent transfers while in service. The right to 
live in a particular property not owned by the applicant did not constitute a 
"possession" within the meaning of Article 1 of Protocol No. 1. Furthermore, 
allowing a "user" such as the applicant (who was not even a tenant) to remain 
indefinitely in premises belonging to the State would prevent the authorities from 
performing their obligation to administer State property in accordance with their 
statutory and constitutional duties. Incompatible ratione materiae. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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T H E F A C T S 

T h e app l ican t [Mr J .L.S.] is a Span i sh n a t i o n a l . H e was b o r n in 1953 
a n d lives at Pozuelo de Ala rcon ( M a d r i d ) . H e is a soldier in t he provis ional 
rese rve force. 

T h e facts of t he case , as p r e s e n t e d by the app l i can t , may be sum
m a r i s e d as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

O n 19 M a y 1983 the app l i can t s igned an " a d m i n i s t r a t i v e special-
q u a r t e r s - a l l o c a t i o n fo rm" a t t he A r m y Q u a r t e r m a s t e r - G e n e r a l , thereby-
o b t a i n i n g the use of lodgings in M a d r i d . T h e q u a r t e r m a s t e r s - g e n e r a l 
were set u p by a royal dec r ee of 25 F e b r u a r y 1928 to m e e t t he hous ing 
needs of mi l i t a ry pe r sonne l , who were l iable to be t r a n s f e r r e d at r e g u l a r 
in te rva ls . 

In 1989 the app l ican t m a d e a r e q u e s t u n d e r Law no. 17/1989 of 17 J u l y 
1989 for a t r ans f e r to t he provis ional rese rve force. It was g r a n t e d by a 
dec r ee (no. 421/02441/90) issued by the Min i s t ry of Defence on 8 F e b r u a r y 
1990. T h e t r ans f e r was i r revers ib le u n d e r a d m i n i s t r a t i v e r egu l a t i ons . 

O n 22 J a n u a r y 1991 Royal D e c r e e no. 1751/1990 of 20 D e c e m b e r 1990 
was pub l i shed . It e s t ab l i shed the A r m e d Forces H o u s i n g Board (Invifas) 
a n d abol i shed the q u a r t e r m a s t e r s - g e n e r a l . By Art ic le 8 (see "Relevant 
d o m e s t i c law" be low) , c e r t a i n s e rv i cemen in the provis ional reserve force 
were r e q u i r e d to s u r r e n d e r possess ion of t he i r q u a r t e r s to the S t a t e before 
1 J a n u a r y 1992. 

O n 10 N o v e m b e r 1992 the D i r e c t o r - G e n e r a l of Invifas in fo rmed the 
appl ican t t h a t his q u a r t e r s should have b e e n vaca ted before 1 J a n u a r y 
1992. O n 16 D e c e m b e r 1993 the app l ican t was given two m o n t h s to leave 
and was told t h a t fai lure to do so would resu l t in possession p roceed ings 
b e i n g b r o u g h t . Invifas pu t in m o t i o n an a d m i n i s t r a t i v e p r o c e d u r e aga ins t 
t he app l i can t , w h o on 6 F e b r u a r y 1995 was o r d e r e d to leave t he q u a r t e r s 
by a decis ion of t he S e c r e t a r y of S t a t e for Mi l i t a ry A d m i n i s t r a t i o n . 

O n 13 J u l y 1995 the app l i can t m a d e a n app l i ca t ion to t he M a d r i d 
H i g h e r C o u r t of J u s t i c e for jud ic ia l review of t h a t decis ion. 

M e a n w h i l e , Invifas sough t an o r d e r from the M a d r i d inves t iga t ing 
j u d g e r e q u i r i n g t he app l i can t to vaca t e t he p r e m i s e s ( the H i g h e r C o u r t of 
J u s t i c e had not o r d e r e d a s tay of execu t ion of t h e decis ion of 6 F e b r u a r y 
1995). O n 28 D e c e m b e r 1996 t h e inves t iga t ing j u d g e m a d e an o rde r 
a u t h o r i s i n g evict ion. 

T h e app l i can t lodged a n appea l wi th t h e M a d r i d Audiencia Provincial, 
which reversed the i m p u g n e d decis ion on 27 M a y 1997 ho ld ing t h a t t he 
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execu t ion of t he admin i s t r a t i ve evict ion o r d e r was d i s p r o p o r t i o n a t e since 
t h e app l i ca t ion for jud ic i a l review was still p e n d i n g . 

T h e 1990 dec r ee was pa r t ly a m e n d e d by Royal D e c r e e no . 219/1997 of 
14 F e b r u a r y 1997, which was not , however , appl icable to s e rv i cemen in t he 
provis ional rese rve force. N o n e t h e l e s s , it did p e r m i t aggr ieved p a r t i e s to 
apply in ce r t a in c i r c u m s t a n c e s for a s tay of execu t ion of o rde r s for pos
session. T h e app l i can t m a d e such an appl ica t ion on 29 J u n e 1997. How
ever, owing to t he fact t h a t he had moved, it was not hea rd . 

In a j u d g m e n t of 27 J u n e 1997, which was served on 9 J u l y 1997, t he 
H i g h e r C o u r t of J u s t i c e d i smissed the app l i can t ' s app l ica t ion for jud ic ia l 
review a n d u p h e l d the o r d e r for possess ion. It no ted a t t he ou t se t t h a t t he 
app l i can t h a d b e e n a l loca ted his q u a r t e r s in his capac i ty as a s e rv i ceman 
a n d t h a t publ ic s e rvan t s w e r e in a n object ive legal posi t ion t h a t could be 
modif ied wi thou t u n d e r m i n i n g the rule of law. A public s e rvan t ' s posi t ion 
was the re fo re not i m m u t a b l e from the t i m e he took u p office, bu t was 
gove rned by the pr inc ip le t h a t t h e ru les r e g u l a t i n g the s t a t u s of publ ic 
s e r v a n t s h a d b e e n accep ted . I n r e j ec t ing t h e app l i can t ' s submiss ions , t h e 
cour t r e fe r red to a S u p r e m e C o u r t j u d g m e n t of 25 Apri l 1995 in which it 
was he ld t h a t t he law on u r b a n le t t ings a n d the provisions gove rn ing 
low-rent hous ing did not apply to mi l i t a ry q u a r t e r s or to t r ans fe r s of pos
session of such q u a r t e r s . T h e app l i can t ' s c l a ims were t he re fo re i l l -founded 
since none of t he r igh ts t he appl ican t m i g h t previously have enjoyed as a 
t e n a n t h a d b e e n infr inged; nor had he b e e n unlawfully depr ived of his 
l eg i t ima t e r igh t s . 

T h e app l ican t s u b s e q u e n t l y lodged a n amparo a p p e a l w i th the Cons t i 
tu t iona l C o u r t , which was d i smissed in a decis ion of 3 N o v e m b e r 1997 on 
the g r o u n d t h a t t h e r e was no cons t i t u t iona l basis for t he appea l . T h e 
C o n s t i t u t i o n a l C o u r t he ld t h a t t h e cour t be low h a d given sufficient r e a 
sons for re jec t ing t he app l i can t ' s submiss ions r e g a r d i n g the re t rospec t ive 
app l ica t ion of D e c r e e no. 1751/1990 (see "Re levan t d o m e s t i c law" below). 
It f u r the r no t ed tha t evict ion from the q u a r t e r s did not a m o u n t to a pen
al ty for t he pu rpose s of Ar t ic le 9 § 3 of t he C o n s t i t u t i o n a n d t h a t , in any 
event , no amparo appea l lay in respec t of b r e a c h e s of t h a t provision, in 
which the p roh ib i t ion on giving re t rospec t ive effect to n o r m s t h a t w e r e 
res t r ic t ive of r i gh t s was to be found. 

B. R e l e v a n t d o m e s t i c law 

The Spanish Constitution 

A r t i c l e 9 § 3 

" T h e C o n s t i t u t i o n g u a r a n t e e s t h e r u l e o f l aw, t h e a p p l i c a t i o n of n o r m s a c c o r d i n g to 

r a n k , t h e i r p u b l i c a t i o n , t h e n o n - r e t r o s p e c t i v e n a t u r e of p r o v i s i o n s l a y i n g d o w n i n c r e a s e d 
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p e n a l t i e s o r r e s t r i c t i n g i n d i v i d u a l r i g h t s , l e g a l c e r t a i n t y , t h e a c c o u n t a b i l i t y of p u b l i c 

a u t h o r i t i e s a n d t h e p r o h i b i t i o n of a n y a r b i t r a r y ac t on t h e i r p a r t . " 

Royal Decree no. 1751/1990 of20 December 1990 

A r t i c l e 1 

" I n t h e l i gh t of t h e n e e d for m i l i t a r y d e f e n c e p l a n n i n g a n d in o r d e r to e n h a n c e t h e 

o p e r a t i o n a l e f f ec t iveness of t h e A r m e d F o r c e s a n d f ac i l i t a t e t h e g e o g r a p h i c a l m o b i l i t y of 

t h e i r m e m b e r s , t h e M i n i s t r y of D e f e n c e s h a l l t a k e a p p r o p r i a t e m e a s u r e s t o p r o v i d e for 

t h e h o u s i n g n e e d s of m e m b e r s of t h e A r m e d F o r c e s r e s u l t i n g f rom t h e r e q u i r e m e n t for 

t h e m t o b e m o b i l e ; . . . " 

A r t i c l e 8 

" 4 ( a ) S e r v i c e m e n in t h e p r o v i s i o n a l r e s e r v e force w h e n t h i s R o y a l D e c r e e e n t e r s i n t o 

force [23 J a n u a r y 1993] a n d o c c u p y i n g m i l i t a r y q u a r t e r s s h a l l be e n t i t l e d t o live in s u c h 

q u a r t e r s for life p r o v i d e d t h e y sat isfy t h e a g e r e q u i r e m e n t for j o i n i n g t h e r e s e r v e force 

for t h e i r r a n k , r e g i m e n t a n d pos t a s la id d o w n by L a w n o . 17 /1989 of 19 J u l y o r will sa t i s fy 

t h a t r e q u i r e m e n t w i t h i n a m a x i m u m of five y e a r s . 

All o t h e r m e m b e r s of t h e p r o v i s i o n a l r e s e r v e force sha l l v a c a t e t h e i r q u a r t e r s b e f o r e 

1 J a n u a r y 1992 . " 

COMPLAINTS 

T h e app l i can t , re ly ing on Art ic le 6 § 1 of t h e Conven t i on a n d Art ic le 1 of 
Protocol N o . 1, c o m p l a i n e d t h a t the d o m e s t i c cour t s had failed to answer 
his submiss ion t h a t t he re t rospec t ive app l i ca t ion of a d ec r ee r e s t r i c t i ng 
individual r igh t s was c o n t r a r y to t h e ru le of law. H e fu r the r m a i n t a i n e d 
tha t t he fact t h a t he had been depr ived of t he use of his q u a r t e r s in such 
c i r c u m s t a n c e s had a m o u n t e d to an exp rop r i a t i on . 

THE LAW 

1. T h e app l ican t compla ined t h a t t he d o m e s t i c cour t s had failed to 
decide w h e t h e r t he r e t rospec t ive app l ica t ion of a d ec r ee r e s t r i c t i n g indi
vidual r i gh t s was con t r a ry to t h e ru le of law. H e rel ied on Art ic le 6 § 1 of 
t he C o n v e n t i o n , t he re levan t pa r t of which r eads : 

" I n t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d t o 

a fair ... h e a r i n g ... by [a] ... t r i b u n a l . . . " 

T h e C o u r t no tes t h a t in its j u d g m e n t of 27 J u n e 1997 the M a d r i d 
H i g h e r C o u r t o f j u s t i c e po in t ed out t h a t t he app l ican t h a d b e e n a l located 
his q u a r t e r s in his capac i ty as a s e rv i ceman a n d t h a t t h e legal posi t ion of 
publ ic s e rvan t s work ing for t he a u t h o r i t i e s could be a l t e r e d wi thou t 
u n d e r m i n i n g the ru le of law. It also said t h a t his legal posi t ion was not 



308 J .L.S. v. SPAIN DECISION 

i m m u t a b l e a n d no ted t h a t t he app l i can t h a d s igned an " a d m i n i s t r a t i v e 
spec ia l -quar te r s -a l loca t ion fo rm" suppl ied by the A r m y Q u a r t e r m a s t e r -
G e n e r a l and so was subject to t he law govern ing re la t ions b e t w e e n publ ic 
s e rvan t s a n d the a u t h o r i t i e s , not p r iva te law (see, on this subject , Larkos 
v. Cyprus [ G C ] , no. 29515/95 , § 30, E C H R 1999-1). F u r t h e r m o r e , in its 
decis ion of 3 N o v e m b e r 1997 on the amparo a p p e a l , t he C o n s t i t u t i o n a l 
C o u r t held t h a t t he cour t below had given sufficient r easons for re jec t ing 
the app l i can t ' s submiss ions r e g a r d i n g the r e t rospec t ive app l i ca t ion of 
D e c r e e no. 1751/1990 and no t ed tha t his evict ion from his q u a r t e r s did 
not , as the app l i can t had m a i n t a i n e d , a m o u n t to a pena l t y wi th in t he 
m e a n i n g of Art ic le 9 § 3 of the C o n s t i t u t i o n ( tha t Art ic le only p r e c l u d i n g 
re t rospec t ive effect be ing given to provisions if t hey were in t h e n a t u r e of a 
pena l ty ) . 

In the l ight of t he foregoing, and as t he C o n s t i t u t i o n a l C o u r t found, the 
C o u r t no tes t h a t t he app l i can t ' s case was e x a m i n e d in adversa r i a l p ro 
ceedings by a d m i n i s t r a t i v e and judic ia l bodies whose decis ions had a legal 
basis . T h e C o u r t po in t s out t h a t u n d e r Art ic le 19 of t he C o n v e n t i o n its 
task is to e n s u r e t he obse rvance of t he e n g a g e m e n t s u n d e r t a k e n by the 
C o n t r a c t i n g P a r t i e s to t he Conven t ion . It no tes t h a t it has no ju r i sd ic t ion 
to decide w h e t h e r provisions of domes t i c law were correc t ly c o n s t r u e d and 
appl ied , it be ing solely for those cour t s to i n t e r p r e t domes t i c law. It no tes 
tha t t he i r decis ions w e r e based on the legis la t ion in force and finds in t h a t 
r e g a r d t h a t it does not a p p e a r t h a t the Span ish c o u r t s ' cons t ruc t ion of t he 
s t a t u t o r y provisions appl icable in t he p r e s e n t case was a rb i t r a ry . It no t e s 
t h a t at var ious s t ages in t he p roceed ings the app l ican t was able to pu t 
forward t he a r g u m e n t s he cons ide red re levan t to his case . T h e fact t h a t he 
lost t he case c a n n o t in itself suffice to just i fy f inding a viola t ion of t he 
pr inciple tha t provis ions shal l not be app l ied wi th re t rospec t ive effect or, 
consequen t ly , of t he Conven t i on provision re l ied on. T h e r e is n o t h i n g in 
the case file to sugges t a viola t ion by the Span i sh cour t s of t he app l i can t ' s 
r ight to a fair t r ia l , as g u a r a n t e e d by Art ic le 6 § 1 of t he Conven t ion . 

It follows t h a t th is p a r t of t he appl ica t ion is mani fes t ly i l l-founded a n d 
m u s t be re jec ted in acco rdance wi th Ar t ic le 35 § 3 of t he C o n v e n t i o n . 

2. T h e app l i can t m a i n t a i n e d t h a t t he fact t h a t he was depr ived of t he 
use of t he q u a r t e r s a l loca ted to h i m a m o u n t e d to a de facto e x p r o p r i a t i o n . 
H e rel ied on Ar t ic le 1 of Protocol No. 1, the re levan t pa r t of which p ro 
vides: 

" E v e r y n a t u r a l or l ega l p e r s o n is e n t i t l e d t o t h e p e a c e f u l e n j o y m e n t o f h i s p o s s e s s i o n s . 

N o o n e sha l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d s u b j e c t to 

t h e c o n d i t i o n s p r o v i d e d for by l aw a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l l aw . . ." 

T h e C o u r t finds tha t the app l i can t ' s m e r e e x p e c t a t i o n t h a t the r egu
lat ions govern ing the use of mi l i t a ry q u a r t e r s would not be modif ied c a n n o t 
be cons idered a r igh t of p rope r ty . It no te s t h a t t he app l i can t was given the 
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use of t he hous ing "in his capac i ty as a s e r v i c e m a n " a t a r e n t t h a t was 
m u c h lower t h a n it would have b e e n u n d e r a p r iva te lease . H e did not sign 
a lease a g r e e m e n t (see, for an e x a m p l e of a case w h e r e a lease was s igned, 
Larkos c i ted above) , bu t a n " a d m i n i s t r a t i v e spec ia l -quar te r s -a l loca t ion 
fo rm" suppl ied by the A r m y Q u a r t e r m a s t e r - G e n e r a l . Nor did he seek to 
sugges t t h a t use of the q u a r t e r s could be e q u a t e d to a n a g r e e m e n t u n d e r 
p r iva te law. T h e C o u r t no t e s t h a t t he policy r e g a r d i n g the provis ion of 
mi l i t a ry q u a r t e r s was es tab l i shed in r e sponse to t he need for s e rv i cemen to 
be given a p p r o p r i a t e a c c o m m o d a t i o n as they were subject to f r equen t 
t r ans fe r s whi le in service. It po in t s out t h a t a r ight to live in a pa r t i cu l a r 
p r o p e r t y not owned by the app l ican t does not c o n s t i t u t e a "possess ion" 
wi th in t h e m e a n i n g of Ar t ic le 1 of Pro tocol No . 1 (see A d r i a n a , Pao la and 
D i a m a n d a D u r i n i v. I taly, app l i ca t ion no . 19217/91, C o m m i s s i o n decis ion of 
1 2 J a n u a r y 1994, Decis ions and R e p o r t s 76-B, p . 76). F u r t h e r m o r e , a l lowing 
a " u s e r " such as the app l ican t (who was not even a t e n a n t ) to r e m a i n in
defini te ly in p r e m i s e s be long ing to t h e S t a t e would p r even t t h e a u t h o r i t i e s 
from p e r f o r m i n g the i r obl iga t ion to a d m i n i s t e r S t a t e p r o p e r t y in accord
ance wi th t he i r s t a t u t o r y a n d cons t i t u t iona l du t i e s . 

It follows t h a t this p a r t of t he app l ica t ion is i ncompa t ib l e ratione materiae 
wi th t he provis ions of the C o n v e n t i o n , for the purposes of Art ic le 35 § 3. 

For t he se r ea sons , the C o u r t u n a n i m o u s l y 

Declares t he app l ica t ion inadmiss ib le . 
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S O M M A I R E ' 

Eviction d'un militaire de son logement de fonction appartenant à l'Etat 

Article 1 du Protocole n" 1 

Respect des biens - Biens - Propriétaire et locataire - Logement de fonction appartenant à 
l'Etat - Eviction par l'Etat - Eviction d'un militaire de son logement appartenant à lElat -
Droit d'habiter un logement déterminé 

* 
* * 

Le requérant, militaire de carrière, obtint l'usage d'un logement à Madrid en 
signant un « document administratif d'adjudication de logement spécial » auprès 
d'un organisme militaire chargé de satisfaire les besoins en logement du personnel 
militaire sujet à des mutations fréquentes. Par la suite, un décret royal fut pris, 
selon lequel certains militaires en situation de réserve transitoire, situation dans 
laquelle se trouvait alors le requérant, devaient restituer les logements militaires à 
l'Etat. Le requérant fut contraint de quitter son logement. Le Tribunal supérieur 
de justice rejeta son recours « contentieux-administratif» contre la décision 
d'éviction et confirma l'ordre d'éviction de son logement. Le Tribunal constitu
tionnel débouta le requérant du recours A'amparo que celui-ci avait introduit. 

Article 1 du Protocole n" 1 : la simple at tente du requérant que la réglementation 
relative à l'utilisation des logements militaires ne soit pas modifiée ne saurait être 
considérée comme un droit de propriété. Il s'est vu accorder l'utilisation du loge
ment en sa qualité de militaire à un prix très avantageux par rapport aux loyers 
privés. Il n'a pas signé de bail mais un « document administratif d'adjudication de 
logement spécial » auprès de l 'administration militaire, et n'a pas prétendu que 
l'utilisation de son logement pouvait s'assimiler à un contrat de droit privé. La 
politique d'octroi de logements était fondée sur la difficulté et la nécessité pour les 
militaires de trouver des logements adéquats lors de leurs fréquentes mutations 
professionnelles. Le droit d'habiter une résidence déterminée, dont on n'est pas le 
propriétaire, ne constitue pas un « bien » au sens du présent article. Par ailleurs, 
autoriser un « utilisateur » tel que le requérant, qui n'a même pas la qualité de 
locataire, à se maintenir indéfiniment dans un logement appartenant à l'Etat 
constituerait un obstacle à l'exercice du devoir pour les autorités d'administrer les 
biens de l'Etat conformément aux exigences de la Constitution et des lois : 
incompatibilité ratione materiae. 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. J .L.S.] est un r e s so r t i s san t e spagno l , né en 1953 et 

r é s idan t à Pozuelo de Alarcon ( M a d r i d ) . Il est mi l i t a i r e e n s i t ua t ion de 

réserve t r ans i t o i r e . 

Les faits de la c ause , te ls qu ' i l s ont é té exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e sui t . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Le 19 ma i 1983, le r e q u é r a n t s igna a u p r è s du P a t r o n a t des ma i sons 

mi l i t a i res de l ' a r m é e de t e r r e un « d o c u m e n t a d m i n i s t r a t i f d ' ad jud ica t ion 

de l o g e m e n t spécial » et ob t in t ainsi l 'usage d ' un l o g e m e n t à M a d r i d . Les 

p a t r o n a t s ava ien t é té c réés pa r déc re t royal du 25 février 1928 pour com

ble r les besoins de l o g e m e n t a d é q u a t du pe r sonne l mi l i t a i r e , suscept ib le 

de m u t a t i o n s f r é q u e n t e s . 

En 1989, le r e q u é r a n t d e m a n d a son t r ans fe r t à la rése rve t r a n s i t o i r e en 

ver tu de la loi n° 17/1989 d u 17 ju i l l e t 1989, s i t ua t ion a d m i n i s t r a t i v e i r ré

versible qu ' i l ob t in t p a r l ' o rd re min i s té r i e l n" 421/02441/90 du 8 février 

1990 du m i n i s t è r e de la Défense . 

Le 22 j a n v i e r 1991 fut publ ié le déc re t royal n" 1751/1990 du 

20 d é c e m b r e 1990, qui c r é a l ' Ins t i tu t pour le l o g e m e n t des forces a r m é e s 

(Invifas) et s u p p r i m a les p a t r o n a t s des ma i sons mi l i t a i r e s . Son ar t ic le 8 

(voir, c i -dessous, « Le dro i t i n t e r n e p e r t i n e n t ») prévoyai t , p o u r ce r t a in s 

mi l i t a i res en s i tua t ion de réserve t r a n s i t o i r e , la r e s t i t u t i on des l o g e m e n t s 

mi l i t a i res à l 'E ta t avan t le 1" j a n v i e r 1992. 

Le 10 n o v e m b r e 1992, le d i r e c t e u r g é n é r a l de l 'Invifas i n fo rma le 

r e q u é r a n t qu ' i l a u r a i t dû r e s t i t u e r son l o g e m e n t avant le 1" j a n v i e r 1992. 

Le 16 d é c e m b r e 1993, le r e q u é r a n t fut invité à q u i t t e r le l o g e m e n t d a n s un 

déla i de deux mois , o r d r e qui sera i t e x é c u t é , le cas é c h é a n t , au moyen 

d ' une p r o c é d u r e d ' expuls ion . A la su i te de la p r o c é d u r e admin i s t r a t i ve 

e n t a m é e pa r l 'Invifas à l ' encon t re du r e q u é r a n t , ce d e r n i e r fut con t r a in t 

de q u i t t e r son l o g e m e n t p a r une décis ion du 6 février 1995 du sec ré ta i r e 

d 'E t a t à l ' a d m i n i s t r a t i o n mi l i t a i r e . 

Le 13 jui l let 1995, le r e q u é r a n t saisit le T r ibuna l supér ieur de jus t ice de 

Madr id d 'un recours « con ten t ieux-admin is t ra t i f » cont re la décision préci tée . 

E n t r e - t e m p s , l 'Invifas avai t d e m a n d é au j u g e d ' i n s t ruc t i on de Madr id 

de c o n t r a i n d r e le r e q u é r a n t à q u i t t e r son l o g e m e n t , d a n s la m e s u r e où le 

T r i b u n a l s u p é r i e u r de j u s t i c e n ' ava i t pas d é c r é t é le surs is de la décis ion du 

6 février 1995. P a r u n e décis ion du 28 d é c e m b r e 1996, le j u g e d ' in s t ruc t ion 

a u t o r i s a l 'expuls ion. 

Le r e q u é r a n t p r é s e n t a alors un recours devan t VAudiencia Provincial de 

M a d r i d qui , pa r u n e décis ion du 27 ma i 1997, inf i rma la décis ion a t t a q u é e , 
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e s t i m a n t q u e l ' exécut ion de l 'acte a d m i n i s t r a t i f d é c r é t a n t l 'expuls ion 

é ta i t d i s p r o p o r t i o n n é e , c o m p t e t e n u du fait que le r ecour s c o n t e n t i e u x -

a d m i n i s t r a t i f e n t a m é p a r le r e q u é r a n t é ta i t tou jours p e n d a n t . 

Le déc re t royal n° 219/1997 du 14 février 1997 modif ia p a r t i e l l e m e n t le 

déc re t de 1990, mais sans toutefois t en i r c o m p t e des mi l i t a i res en réserve 

t r a n s i t o i r e . Il p e r m e t t a i t c e p e n d a n t , sous c e r t a i n e s condi t ions , de sollici

t e r le r epor t des expuls ions déjà déc idées , ce que le r e q u é r a n t fit le 29 juin 

1997. Sa d e m a n d e ne fut n é a n m o i n s pas t r a i t é e en ra ison du fait qu ' i l avait 

c h a n g é de domic i le . 

Pa r un a r r ê t du 27 j u i n 1997, notifié le 9 ju i l l e t 1997, le T r i b u n a l supé

r i e u r de j u s t i c e re je ta le r ecours c o n t e n t i e u x - a d m i n i s t r a t i f p r é s e n t é p a r le 

r e q u é r a n t et conf i rma l 'o rdre d 'évict ion de son domici le . L ' a r r ê t r appe l a 

d ' e m b l é e q u e son l o g e m e n t lui avait é té a t t r i b u é en ve r tu de sa condi t ion de 

mi l i t a i r e , et q u e les fonc t ionna i res au service de l ' a d m i n i s t r a t i o n sont pla

cés d a n s une s i tua t ion j u r i d i q u e object ive suscept ib le d ' ê t r e modif iée sans 

enf re indre le p r inc ipe de léga l i té , u n e tel le s i tua t ion n ' é t a n t donc pas 

in t ang ib le pa r r a p p o r t a u m o m e n t de l 'affectat ion du fonc t ionna i re à son 

pos te , mais rég ie pa r le p r inc ipe de l ' accep ta t ion du r é g i m e du s t a t u t de 

fonc t ionna i re . Pour r é p o n d r e aux a l l éga t ions du r e q u é r a n t , le T r i b u n a l 

s u p é r i e u r de ju s t i ce se ré fé ra à un a r r ê t du T r i b u n a l s u p r ê m e du 25 avril 

1995 qui préc isa i t que la loi sur les b a u x u rba in s et les d isposi t ions rég i s san t 

les l o g e m e n t s à loyer m o d é r é ne s ' app l iqua ien t pas aux l o g e m e n t s mil i

t a i r e s et aux cessions de l eu r u t i l i sa t ion ; les p r é t e n t i o n s du d e m a n d e u r 

é t a i en t donc mal fondées d a n s la m e s u r e où a u c u n droi t q u e le r e q u é r a n t 

a u r a i t pu avoir a n t é r i e u r e m e n t en t a n t que loca ta i re n 'ava i t é t é m é c o n n u 

et a u c u n e pr iva t ion i l légale de ses dro i t s l ég i t imes ne s 'é ta i t p r o d u i t e . 

Le r e q u é r a n t saisit a lors le T r i b u n a l cons t i tu t ionne l d ' un recours 

d'amparo. P a r u n e décision du 3 n o v e m b r e 1997, la h a u t e ju r id ic t ion re je ta le 

recours c o m m e é t a n t dépourvu de fondemen t cons t i tu t ionne l . La décision 

précisa q u e la ju r id ic t ion a quo avait donné u n e réponse suf f i samment mot i 

vée aux d e m a n d e s du r e q u é r a n t en re la t ion avec l 'appl icat ion ré t roac t ive du 

déc re t n° 1751/1990 (voir, c i-dessous, « Le droi t i n t e r n e p e r t i n e n t »). Elle 

no ta i t , p a r a i l leurs , que l 'expulsion du logemen t ne cons t i tue pas une sanc

t ion au sens de l 'art icle 9 § 3 de la C o n s t i t u t i o n et q u ' e n tou t é t a t de cause 

l ' in te rd ic t ion de la ré t roac t iv i té des n o r m e s l imi ta t ives des droi t s f igure à 

l 'ar t icle 9 § 3 de la Cons t i t u t i on , qu i n 'es t pas suscept ib le de recours d'amparo. 

B . Le d r o i t i n t e r n e p e r t i n e n t 

Constitution espagnole 

A r t i c l e 9 § 3 

« L a C o n s t i t u t i o n g a r a n t i t le p r i n c i p e de la l é g a l i t é , la h i é r a r c h i e et la p u b l i c i t é d e s 

n o r m e s , la n o n - r é t r o a c t i v i t é d e s d i s p o s i t i o n s i m p l i q u a n t d e s s a n c t i o n s q u i ne f a v o r i s e n t 
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p a s ou q u i r e s t r e i g n e n t d e s d r o i t s i n d i v i d u e l s , la s é c u r i t é j u r i d i q u e , la r e s p o n s a b i l i t é d e s 

p o u v o i r s p u b l i c s et l ' i n t e r d i c t i o n d e t o u t e a c t i o n a r b i t r a i r e d e l e u r p a r t . » 

Décret royal n° 1751/1990 du 20 décembre 1990 

A r t i c l e 1 

« Le m i n i s t è r e de la D é f e n s e , t e n a n t c o m p t e d e s n é c e s s i t é s de p l a n i f i c a t i o n de la 

d é f e n s e m i l i t a i r e , e n v u e d e c o n t r i b u e r à r e n d r e les fo rces a r m é e s o p é r a t i o n n e l l e s et à 

f ac i l i t e r la m o b i l i t é g é o g r a p h i q u e d e ses m e m b r e s , a d o p t e r a les m e s u r e s o p p o r t u n e s 

p o u r c o u v r i r les b e s o i n s d e l o g e m e n t d e s m e m b r e s d e s fo rces a r m é e s d é r i v é s de l e u r 

m o b i l i t é ; (...) » 

A r t i c l e 8 

« 4" C e u x q u i se t r o u v e n t e n s i t u a t i o n d e r é s e r v e t r a n s i t o i r e à l ' e n t r é e e n v i g u e u r d u 

p r é s e n t d é c r e t roya l [le 23 j a n v i e r 1993] et q u i o c c u p e n t u n l o g e m e n t m i l i t a i r e , p o u r r o n t 

c o n t i n u e r à y h a b i t e r j u s q u ' à l e u r d é c è s s 'ils o n t l ' â g e p o u r p a s s e r à la r é s e r v e , p r é v u p a r 

la loi 1 7 / 1 9 8 9 d u 19 j u i l l e t p o u r c h a q u e g r a d e , c o r p s et p o s t e , ou s'ils a t t e i n d r o n t ce t âge 

d a n s c i n q a n s ou m o i n s . 

L e r e s t a n t d u p e r s o n n e l e n s i t u a t i o n d e r é s e r v e t r a n s i t o i r e d e v r a q u i t t e r son loge 

m e n t , d a n s t o u s les c a s , a v a n t le 1" j a n v i e r 1992. » 

G R I E F S 

Invoquan t les a r t ic les 6 § 1 de la C o n v e n t i o n et 1 du Pro toco le n° 1, le 

r e q u é r a n t se p la in t de ce que les ju r id i c t ions i n t e r n e s n ' on t pas d o n n é de 

r é p o n s e à sa p r é t e n t i o n se lon laque l le l ' appl ica t ion r é t roac t ive d 'un décre t 

r e s t r e i g n a n t des droi t s individuels est con t r a i r e au pr inc ipe de légal i té . Il 

e s t i m e pa r a i l leurs q u e le fait d 'avoir é t é privé de l 'u t i l i sa t ion de son 

l ogemen t d a n s ces condi t ions cons t i tue u n e exp rop r i a t i on . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t de ce q u e les j u r id i c t ions i n t e r n e s ne se sont 

pas p r o n o n c é e s sur la ques t i on de savoir si l ' appl ica t ion ré t roac t ive d 'un 

déc re t r e s t r e i g n a n t des d ro i t s individuels est c o n t r a i r e au pr inc ipe de 

légal i té . Il invoque l 'ar t ic le 6 § 1 de la C o n v e n t i o n d o n t la pa r t i e per 

t i n e n t e est ainsi l ibellée : 

« T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soi t e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 

t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t o b l i g a t i o n s d e c a r a c t è r e 

civil (...) » 

La C o u r re lève que le T r i b u n a l s u p é r i e u r de j u s t i c e de M a d r i d r a p p e l a 

d a n s son a r r ê t du 27 j u i n 1997 q u e l 'u t i l i sa t ion du l o g e m e n t du r e q u é r a n t 

lui fut a t t r i b u é e en v e r t u de sa condi t ion de mi l i t a i r e , et q u e la s i tua t ion 

j u r i d i q u e des fonc t ionna i res a u service de l ' a d m i n i s t r a t i o n é ta i t sus-
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cept ib le d ' ê t r e modif iée sans en f re ind re le p r inc ipe de légal i té . L ' a r r ê t 

p réc i sa en o u t r e q u ' u n e tel le s i t ua t ion n ' é t a i t donc pas in t ang ib le et que le 

r e q u é r a n t avai t souscri t u n « d o c u m e n t a d m i n i s t r a t i f d ' ad jud ica t ion de 

l o g e m e n t spécial » a u p r è s du P a t r o n a t des ma i sons mi l i t a i r e s de l ' a r m é e 

de t e r r e , de so r te qu' i l é ta i t assu je t t i au droi t r ég i s san t les r e l a t i ons e n t r e 

les fonc t ionna i res et l ' a d m i n i s t r a t i o n et non au dro i t privé (voir, à ce sujet , 

l ' a r rê t Larkos c. Chypre [ G C ] , n" 29515/95 , § 30, C E D H 1999-1). Pa r a i l leurs , 

d a n s sa décis ion du 3 n o v e m b r e 1997 r e n d u e en amparo, le T r i b u n a l cons

t i t u t i onne l e s t i m a q u e la j u r i d i c t i on a quo avait d o n n é u n e r é p o n s e suffi

s a m m e n t mot ivée aux d e m a n d e s du r e q u é r a n t en r e l a t ion avec l 'appl ica

t ion r é t roac t ive du d é c r e t n" 1751/1990, et no t a p a r a i l leurs que l 'évict ion 

du l o g e m e n t ne cons t i tua i t pas , c o m m e le r e q u é r a n t le p r é t e n d a i t , une 

sanc t ion au sens de l 'ar t icle 9 § 3 de la C o n s t i t u t i o n , qui n ' i n t e rd i t que la 

r é t roac t iv i t é des d isposi t ions ayant ce c a r a c t è r e de sanc t ion . 

Au vu de ce qu i p r écède , et c o m m e cela a é t é c o n s t a t é p a r le T r i b u n a l 

cons t i t u t i onne l , la C o u r re lève que la cause du r e q u é r a n t a é té e x a m i n é e 

d a n s le cad re d ' u n e p r o c é d u r e con t r ad i c to i r e p a r des o r g a n e s a d m i n i s 

t ra t i fs et j ud i c i a i r e s qu i on t fondé en droi t l eurs décis ions. La C o u r r ap 

pel le q u ' a u x t e r m e s de l 'a r t ic le 19 de la Conven t i on elle a p o u r t â che 

d ' a s s u r e r le respec t des e n g a g e m e n t s r é s u l t a n t de la C o n v e n t i o n p o u r les 

p a r t i e s c o n t r a c t a n t e s . Elle rappe l le auss i qu ' e l l e n 'es t pas c o m p é t e n t e 

p o u r se p r o n o n c e r sur la ques t i on de savoir si l ' i n t e r p r é t a t i o n ou l 'ap

p l ica t ion des disposi t ions du droi t i n t e r n e é ta i t co r rec te ou non , u n e te l le 

i n t e r p r é t a t i o n re levan t exc lus ivement des j u r id i c t ions i n t e r n e s . Elle 

c o n s t a t e que les t r i b u n a u x i n t e r n e s on t r e n d u leurs décis ions e n se fon

d a n t sur la légis la t ion en v igueur et cons idè re , à cet égard , qu ' i l n ' a p p a r a î t 

pas q u e les j u r id i c t i ons espagno les a ien t fait m o n t r e d ' a r b i t r a i r e d a n s 

l ' i n t e r p r é t a t i o n des d isposi t ions légales appl icables en l 'espèce. Elle no t e 

q u ' a u x d i f férents s t ades de la p r o c é d u r e le r e q u é r a n t a pu p r é s e n t e r les 

a r g u m e n t s qu ' i l j u g e a i t p e r t i n e n t s p o u r la défense de sa cause . Le fait 

qu ' i l n ' a pas o b t e n u ga in de cause ne sau ra i t suffire en soi à conc lure à u n e 

violat ion du pr inc ipe de non- ré t roac t iv i t é e t , p a r c o n s é q u e n t , de la dis

posi t ion invoquée de la C o n v e n t i o n . Rien d a n s le doss ier ne p e r m e t en 

effet de déce le r u n e q u e l c o n q u e a p p a r e n c e de viola t ion p a r les j u r id i c t i ons 

espagno les du droi t à u n procès é q u i t a b l e , tel que r econnu à l 'ar t icle 6 § 1 

de la Conven t ion . 

Il s ' ensui t q u e ce t t e pa r t i e de la r e q u ê t e est m a n i f e s t e m e n t m a l fondée 

et doit ê t r e r e j e t ée , c o n f o r m é m e n t à l 'ar t ic le 35 § 3 de la Conven t i on . 

2. Le r e q u é r a n t es t ime que la p r iva t ion d 'u t i l i sa t ion du l o g e m e n t qu ' i l 

s 'é ta i t vu a t t r i b u e r cons t i tue une e x p r o p r i a t i o n de fait, et invoque l 'a r t ic le 1 

du Pro tocole n° 1, don t la p a r t i e p e r t i n e n t e dispose : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e ses b i e n s . N u l n e p e u t ê t r e 

p r ivé de sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e e t d a n s les c o n d i t i o n s p r é v u e s pal

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . » 
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La C o u r e s t i m e q u ' o n ne sau ra i t cons idé re r c o m m e un droi t de pro

p r i é t é la s imple a t t e n t e du r e q u é r a n t q u e la r é g l e m e n t a t i o n re la t ive à 

l 'u t i l i sa t ion des l o g e m e n t s mi l i t a i res ne soit pas modif iée . Elle no te q u e le 

r e q u é r a n t s 'est vu acco rde r l 'u t i l i sa t ion d u l o g e m e n t « en sa qua l i t é de 

mi l i t a i re » et à u n pr ix t r è s a v a n t a g e u x pa r r a p p o r t aux loyers pr ivés . Il n 'a 

pas s igné de bail (voir, a contrario, l ' a r rê t Larkos p r éc i t é ) , mais un « docu

m e n t a d m i n i s t r a t i f d ' ad jud ica t ion de l o g e m e n t spécial » a u p r è s du Pa t ro 

na t des ma i sons mi l i t a i r e s , et n ' a m ê m e pas p r é t e n d u q u e l 'u t i l i sa t ion de 

son l o g e m e n t pouvai t s ' ass imi ler à un c o n t r a t d e dro i t pr ivé . La C o u r 

relève q u e ce t t e po l i t ique d 'oct roi de ces l o g e m e n t s é ta i t fondée su r la 

difficulté et la nécess i té pour les mi l i t a i res de t r o u v e r des l o g e m e n t s adé

q u a t s lors de leurs f r équen t e s m u t a t i o n s profess ionnel les . Elle rappe l le 

que le droi t d ' h a b i t e r u n e rés idence d é t e r m i n é e , d o n t on n 'es t pas pro

p r i é t a i r e , ne c o n s t i t u e pas u n « b ien » au sens de l 'ar t ic le 1 du Protocole 

n" 1 (Adr i ana , Pao la et D i a m a n d a Dur in i c. I ta l ie , r e q u ê t e n" 19217/91, 

décis ion de la C o m m i s s i o n du 12 j a n v i e r 1994, Décis ions et r a p p o r t s 76-A, 

p . 76). Pa r a i l leurs , au to r i s e r un « u t i l i s a t e u r » tel que le r e q u é r a n t , qui 

n ' a m ê m e pas la q u a l i t é de loca ta i re , à se m a i n t e n i r i ndé f in imen t d a n s un 

l o g e m e n t a p p a r t e n a n t à l 'E ta t m e t t r a i t obs tac le à l 'exercice d u devoir 

pour les a u t o r i t é s d ' a d m i n i s t r e r les b iens de l 'Eta t c o n f o r m é m e n t aux 

exigences de la C o n s t i t u t i o n et des lois. 

Il s 'ensui t que c e t t e p a r t i e de la r e q u ê t e est i ncompa t ib l e ratione materiae 

avec les d isposi t ions de la Conven t ion , au sens de son ar t ic le 35 § 3. 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y ' 

Independence and impartiality of Court of Impeachment 

Article 6 § 1 

Independent and impartial tribunal - Independence and impartiality of Court of Impeachment -
Composition of Court of Impeachment responsible for trial of former Minister - Independence 
and impartiality of lay judges elected by Parliament to sit in Court ofImpeachment - Security of 
tenure - Freedom of judges from outside influence - Impartiality of judges having taken pre-trial 
decisions - Scope and nature ofpre-trial decisions - Effect of extensive publicity on impartiality 
of judges - Reasonable lime - Criminal proceedings lasting Jour years and eight months -
Complexity of case - Absence of delays attributable to authorities 

Article 6 § § 1 and 3 

Determination of criminal charge - Court of Inquiry proceedings preceding criminal charge -
Applicability of Article 6 to pre-trial proceedings - Prejudice to fairness of subsequent proceed
ings 

* 
* * 

The applicant was Minister of Justice from 1982 to 1989. In 1989 the Parliamen
tary Ombudsman published a report in which criticism was made of the applicant's 
handling of applications by Tamil refugees for family reunification. There followed 
public criticism of the government's refugee policy and of the applicant personally, 
and the matter was debated extensively in the media. A Supreme Court judge was 
appointed in July 1990 to chair a Court of Inquiry, which collected 18,000 pages of 
documentary evidence and held 104 sessions, hearing 61 witnesses over a period of 
18 months. On two occasions appeals were made to the Supreme Court on pro
cedural matters . In January 1993 the Court of Inquiry issued a report which 
included severe criticism of the applicant's discharge of his official duties. On that 
basis, Parliament decided to institute proceedings against him in the Court of 
Impeachment. The applicant contested the independence and impartiality of the 
court, which was composed of an equal number of Supreme Court judges 
(including several who had participated in the examination of the appeals from the 
Court of Inquiry) and lay judges elected by Parliament in proportion to the num
ber of seats held by each political party. The Court of Impeachment held that nei
ther the fact that a Supreme Court judge had chaired the Court of Inquiry nor the 
fact that certain Supreme Court judges had previously dealt with appeals from the 
Court of Inquiry gave any reasonable grounds to doubt the independence or 
impartiality of the Court of Impeachment. Furthermore, it did not consider that 
the participation of lay judges elected by Parliament gave rise to any issue of 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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independence or impartiality. The trial was adjourned in June 1994 after the 
applicant suffered a stroke, but the Court of Impeachment decided in April 1995 to 
continue the case, having found on the basis of medical evidence that the applicant 
was sufficiently fit. The applicant did not, however, at tend any subsequent 
sessions. He was found guilty in june 1995. 

Held 
(1) Article 6 §§ 1 and 3: In so far as the applicant complained about the proceed
ings before the Court of Inquiry, the purpose of those proceedings was to allow the 
court to produce a report which could form a basis for Parliament to decide 
whether to press charges against certain persons. The proceedings were not as such 
concerned with the determination of a criminal charge and the complaint was to 
that extent incompatible ralione materiae with the provisions of the Convention. 
This did not mean that Article 6 had no application to pre-trial proceedings: in 
particular, certain of its requirements might be relevant in so far as the fairness of 
the trial was likely to be seriously prejudiced by an initial failure to comply with 
them. However, considering the proceedings as a whole and having regard to their 
object and to the measures taken to protect the witnesses' interests, the proceed
ings had not affected the applicant's defence to the extent that the subsequent 
impeachment proceedings could not be fair: manifestly ill-founded. 
(2) Article 6 § 1: As to the independence and impartiality of the Court of 
Impeachment - firstly, the lay judges were appointed for six years and it was not 
possible for any authority, including Parliament, to change the composition of the 
court or in any other way influence its members: neither the mere fact that they 
were appointed by Parliament nor the possibility that political sympathies might 
play a part in the process of appointment could be seen as casting legitimate doubt 
on the court's independence and impartiality. It had not been established that they 
had other links with Parliament which could give rise to misgivings. Secondly, the 
mere fact that Supreme Court judges had participated in appeals against decisions 
of the Court of Inquiry and that some of them had subsequently been members of 
the Court of lmpeachment could not in itself be regarded as justifying fears as to 
their impartiality. Having regard to the scope and nature of the decisions in which 
they participated, the fear that they lacked impartiality could not be regarded as 
objectively justified. Nor could the fact that the judges in the Court of lmpeach
ment were colleagues of the judge who had presided the Court of Inquiry or the 
fact that the latter had held its sessions in the Supreme Court's premises be 
regarded as justifying such fears. Thirdly, to the extent that the applicant may 
have been faced with extensive publicity and media coverage, this had to be seen 
against the background of his position as Minister ofjustice and the public interest 
in the matter . There was no evidence to support the conclusion that any of the 
judges had been influenced by the publicity or that the applicant had otherwise 
been prejudiced: manifestly ill-founded. 

As to the length of the proceedings - the applicant had not been substantially 
affected before the date on which he was officially informed of the Court of 
Inquiry's task and the fact that he would be called as a witness (October 1990). The 
proceedings ended in june 1995 and therefore lasted four years and eight months. 
However, the case was a complicated one and the applicant had not indicated any 
periods of inactivity which were due to the conduct of the national authorities. 
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Making an overall assessment of the length, the Court found that the proceedings 
had not exceeded what could be considered a reasonable time: manifestly ill-
founded. 
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T H E F A C T S 

T h e app l i can t [Mr. Erik N i n n - H a n s e n ] is a Dan i sh c i t izen, b o r n in 1922. 
H e res ides in C h a r l o t t e n l u n d , D e n m a r k . T h e app l ican t was a m e m b e r of 
P a r l i a m e n t for m a n y years and served, inter alia, as Min i s t e r of J u s t i c e 
from 1982 unt i l J a n u a r y 1989. Before t h e C o u r t t he app l i can t was rep
r e s e n t e d by M r K. M o g e n s e n and M r A. K i e r k e g a a r d , lawyers p rac t i s ing in 
C o p e n h a g e n . 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

In t he a u t u m n of 1988 the P a r l i a m e n t a r y O m b u d s m a n s t a r t e d an 
inves t iga t ion of t he Min i s t ry o f jus t i ce ' s a d m i n i s t r a t i o n in 1986-88 of cases 
c o n c e r n i n g T a m i l r e fugees ' app l ica t ions for family reuni f ica t ion . In his 
r epo r t of 1 M a r c h 1989 the O m b u d s m a n cr i t ic ised t h e way the Min is t ry of 
J u s t i c e a n d the D i r e c t o r a t e for Al iens (Direktoratet for Udlandinge) had 
h a n d l e d t he appl ica t ions for family reuni f ica t ion of T a m i l r e fugees . 

T h e O m b u d s m a n ' s r epo r t received cons ide rab le publ ic a t t e n t i o n and 
r e s u l t e d in publ ic cr i t ic ism of t he g o v e r n m e n t ' s re fugee policy. T h e pol
itical u n r e s t abou t refugee ques t ions con t inued , especial ly abou t re fugees ' 
possibi l i t ies of family reuni f ica t ion a n d t h e publ ic cr i t ic ism was increas
ingly d i r ec t ed aga ins t t h e app l i can t personal ly . 

O n several occasions m e m b e r s of P a r l i a m e n t a t t e m p t e d to induce the 
g o v e r n m e n t to invite a specially commiss ioned C o u r t of I nqu i ry wi th 
public cour t sessions to inves t iga te t he app l i can t ' s conduct in connec t ion 
wi th t h e T a m i l r e fugees ' app l ica t ions for family reuni f ica t ion . W h e r e a s 
t he app l i can t had no object ions t h e r e t o the g o v e r n m e n t r e s i s t ed a n d such 
a p roposa l was not a d o p t e d . 

O n 23 Apri l 1990 t h e D a n i s h S t a t e te levision t r a n s m i t t e d a p r o g r a m m e 
in which the app l i can t ' s conduc t and the d i scha rge of his official du t i e s 
were severely cri t icised. In t he following two weeks the te levis ion pro
g r a m m e r e s u l t e d in an ex tens ive publ ic d e b a t e in all D a n i s h m e d i a . This 
caused the P r i m e M i n i s t e r to issue a p ress re lease on 8 M a y 1990 in which 
it a p p e a r e d t h a t t he g o v e r n m e n t a n d t h e pol i t ical pa r t i e s , which t o g e t h e r 
wi th t he g o v e r n m e n t compr i s ed a p a r l i a m e n t a r y major i ty , now a g r e e d 
t h a t t h e ques t i on of t he a d m i n i s t r a t i o n of t he T a m i l r e fugees ' family 
reun i f i ca t ion should be inves t iga ted . F r o m t h e p ress re lease it also 
a p p e a r e d t h a t t h e g o v e r n m e n t would p ropose a c h a n g e in t he Admin i s 
t r a t i o n of J u s t i c e Act (Retsplejeloven) a i m i n g especial ly a t such a n invest i
ga t ion . 
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T h e bill was p roposed by the M i n i s t e r of J u s t i c e on 15 M a y 1990 a n d 
a d o p t e d on 1 3 J u n e 1990. 

Following the adop t ion of the bill the P r i m e M i n i s t e r add re s sed a l e t t e r 
on 29 J u n e 1990 to t he P r e s i d e n t of the S u p r e m e C o u r t which r ead as fol
lows ( t r a n s l a t i o n ) : 

" A c c o r d i n g to s e c t i o n 2 1 a of t h e A d m i n i s t r a t i o n of J u s t i c e Ac t t h e Off ice of t h e P r i m e 

M i n i s t e r h a s d e c i d e d , on b e h a l f of t h e M i n i s t r y of J u s t i c e , t o r e q u e s t a S u p r e m e C o u r t 

j u d g e t o c o n d u c t a n i n v e s t i g a t i o n of t h e d e c i s i o n - m a k i n g p r o c e s s a n d t h e a d m i n i s t r a t i o n 

c o n n e c t e d w i t h t h e h a n d l i n g of c a s e s c o n c e r n i n g t h e f a m i l y r e u n i f i c a t i o n of r e f u g e e s 

f rom Sri L a n k a . T h e i n v e s t i g a t i o n sha l l cove r t h e p e r i o d f rom t h e c o n c l u s i o n of p e a c e in 

Sri L a n k a in t h e s u m m e r of 1987 u n t i l it w a s d e c i d e d t o n o r m a l i s e t h e h a n d l i n g of t h e s e 

c a s e s in J a n u a r y 1989 . 

In t h e i n v e s t i g a t i o n it sha l l be e x a m i n e d w h e t h e r a n y b o d y in p u b l i c se rv ice o r d u t y in 

c o n n e c t i o n w i t h t h e p r o c e e d i n g s h a s c o m m i t t e d s u c h f au l t s o r n e g l i g e n c e w h i c h m a y 

r e s u l t in a n a t t e m p t t o p l ace l ega l r e s p o n s i b i l i t y . 

It h a s b e e n d e c i d e d t h a t t h e i n v e s t i g a t i o n p u r s u a n t t o s e c t i o n 2 1 a (3) of t h e A d m i n 

i s t r a t i o n of J u s t i c e Act sha l l be c o n d u c t e d in c a m e r a . 

T h e Off ice of t h e P r i m e M i n i s t e r will c o n s i d e r n o m i n a t i n g a p e r s o n t o r e p r e s e n t t h e 
S t a t e d u r i n g t h e c a s e . 

W i t h r e f e r e n c e t o t h e a b o v e t h e P r e s i d e n t of t h e S u p r e m e C o u r t is h e r e b y r e q u e s t e d 
to p r o p o s e a S u p r e m e C o u r t j u d g e t o c o n d u c t t h e i n v e s t i g a t i o n . " 

O n 3 J u l y 1990 the P r e s i d e n t of the S u p r e m e C o u r t p roposed S u p r e m e 
C o u r t j u d g e H . O n 10 J u l y 1990 the Office of t he P r i m e M i n i s t e r re 
q u e s t e d H . to inves t iga te t he m a t t e r as m e n t i o n e d in t he l e t t e r of 2 9 J u n e 
1990. F u r t h e r m o r e , on 10 J u l y 1990 the lawyer N. was appo in t ed to r ep 
r e s e n t t he publ ic , i.e. a c t ing as i n t e r r o g a t o r in t he p roceed ings . T h u s , on 
10 Ju ly 1990 a C o u r t of Inqu i ry was set u p on the t e r m s of r e fe rence as 
desc r ibed in the l e t t e r of 29 J u n e 1990. O n 25 J a n u a r y 1991 the invest i 
ga t ion was e x t e n d e d to cover also t he per iod af ter J a n u a r y 1989. 

D u r i n g the s u m m e r and a u t u m n of 1990 the C o u r t of Inqu i ry 
(Unders0gelsesretten) r e q u e s t e d d o c u m e n t a r y evidence from, inter alia, 
var ious min i s t r i e s , t he D i r e c t o r a t e for Aliens a n d the P a r l i a m e n t a r y 
O m b u d s m a n . T h i s m a t e r i a l compr i s ed a to ta l of a p p r o x i m a t e l y 18,000 
pages . 

T h e C o u r t of Inqu i ry s u b s e q u e n t l y held 104 sessions a n d h e a r d 61 
wi tnesses . T h e h e a r i n g of wi tnesses c o m m e n c e d on 20 N o v e m b e r 1990 a n d 
e n d e d on 29 May 1992. T h e first seven sessions w e r e he ld in c a m e r a . O n 
19 D e c e m b e r 1990, however , t he P r i m e M i n i s t e r a n d the M i n i s t e r of 

J u s t i c e ag reed , as r e q u e s t e d by the app l i can t , t h a t t h e inves t iga t ion should 
be conduc t ed in publ ic . T h e t r a n s c r i p t s of t he above seven sessions were 
accordingly m a d e accessible to t he publ ic and the app l ican t was accord
ingly al lowed to go t h r o u g h the se t r ansc r i p t s . 
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A l ready on 26 O c t o b e r 1990 the C o u r t of Inqu i ry had in formed the 
app l i can t of i ts t a sk a n d t h a t he would be cal led as a w i tnes s in t h e case . 
Like all o t h e r wi tnesses test ifying before the C o u r t of Inqui ry , he was 
asked w h e t h e r he wished a legal a s s i s t an t (bisidder) d u r i n g the p roceed
ings, bu t he dec l ined . Before t he h e a r i n g of t he app l i can t he was given an 
o p p o r t u n i t y to a c q u a i n t h imse l f wi th t he w r i t t e n m a t e r i a l which formed 
the basis of t h e in te rv iew. T h e app l i can t tes t i f ied on 2, 3 , 4 , 15, 16, 22 a n d 
29 Apri l a n d 2 1 , 22 and 24 O c t o b e r 1991 as well as on 4, 11 and 17 M a r c h 
1992. Before his t e s t i m o n i e s he was in fo rmed t h a t he h a d the r igh t to 
r e m a i n si lent and t h a t , in case he chose to give t e s t imony , th is would not 
be u n d e r o a t h . 

O n 29 M a y 1992 t h e C o u r t of I n q u i r y e n d e d its e x a m i n a t i o n of wit
nesses and the p res id ing j u d g e s t a t ed , wi th r e g a r d to t he submiss ion of 
w r i t t e n s t a t e m e n t s , as follows ( t r a n s l a t i o n ) : 

". . . T h e C o u r t of I n q u i r y is no t g o i n g t o p r o n o u n c e a j u d g m e n t - w h i c h w o u l d p r e 

s u p p o s e lega l a r g u m e n t s f r o m c o u n s e l - b u t i s s u e a r e p o r t - i .e. a r e c o m m e n d a t i o n t o 

o t h e r s - w i t h r e g a r d t o t h e i s s u e s w h i c h h a v e b e e n e x a m i n e d d u r i n g t h e i n v e s t i g a t i o n . 

If a n y b o d y w i s h e s to m a k e w r i t t e n s u b m i s s i o n s t o t h e C o u r t it c a n n o t a t t h e o u t s e t be 

e x p e c t e d t h a t t h e C o u r t will t a k e t h e i n i t i a t i v e t o a r r a n g e a n a d v e r s a r i a l p r o c e d u r e , 

r e q u e s t i n g r e p l i e s , r e b u t t a l a n d c o u n t e r - r e b u t t a l f rom e v e r y b o d y w h o h a s m a d e s t a t e 

m e n t s . As c a n be a s c e r t a i n e d f r o m t h e C o u r t ' s w o r k , e v e r y b o d y w h o h a s g i v e n t e s t i 

m o n y w i t h o u t b e i n g u n d e r o a t h h a s h a d a n o p p o r t u n i t y - w i t h lega l a s s i s t a n c e - to 

o b i a i u k n o w l e d g e of t h e e v i d e n c e w h i c h t h e C o u r t of I n q t i i n has o b t a i n e d in o r d e r to 

p r e p a r e t h e r e p o r t . S o m e - m a n y - h a v e m a d e u s e of t h i s o p p o r t u n i t y , o t h e r s h a v e no t . 

E v e r y b o d y h a s h a d a n o p p o r t u n i t y t o r a i s e q u e s t i o n s a n d t o s u g g e s t t h a t f u r t h e r evi

d e n c e be p r o d u c e d a n d t h i s o p p o r t u n i t y h a s a l s o b e e n u s e d by w i t n e s s e s w h o h a v e no t 

w i s h e d l ega l a s s i s t a n c e . T h e C o u r t of I n q u i r y h a s c o m p l i e d w i t h t h e s e w i s h e s w i t h o u t 

e x c e p t i o n , a n d n o b o d y h a s b e e n p r e v e n t e d f r o m s t a t i n g - a l s o in a m o r e g e n e r a l w a y -

h i s v i ews o n t h e i s s u e s o f t h e c a s e d u r i n g t h e h e a r i n g s . If a n y b o d y d e s p i t e t h i s i n t e n d s 

t o m a k e s u b m i s s i o n s t o t h e C o u r t t h e y a r e n o t p r e v e n t e d f rom d o i n g so, b u t t h e 

p r e p a r a t i o n of t h e r e p o r t h a s - a s I sa id - c o m m e n c e d a n d o u g h t obv ious ly t o b e 

f i n i shed as swif t ly as p o s s i b l e . " 

T h e final d a t e for t he submiss ion of w r i t t e n s t a t e m e n t s was fixed by the 
C o u r t of Inqu i ry at 1 A u g u s t 1992, but on appea l to t h e S u p r e m e C o u r t t he 
t ime- l imi t was e x t e n d e d to 21 S e p t e m b e r 1992. T h e S u p r e m e C o u r t - sit
t i ng wi th five j u d g e s , four of w h o m p a r t i c i p a t e d in the s u b s e q u e n t pro
ceed ings in the C o u r t of I m p e a c h m e n t - s t a t e d in its decis ion of 17 Augus t 
1992 t h a t t he C o u r t of I n q u i r y would not be obl iged to t ake in to cons ider
a t ion obse rva t ions s u b m i t t e d l a t e r t h a n t h a t d a t e . F u r t h e r m o r e , it s t a t e d 
t h a t hav ing r e g a r d , inter alia, to t he pu rpose of the C o u r t of Inqu i ry it 
would not be obl iged to in i t i a te an adver sa r i a l p r o c e d u r e and forward 
received w r i t t e n s t a t e m e n t s to o t h e r wi tnesses . 

O n l O J u n e a n d 3 0 J u l y 1992 the C o u r t of Inqu i ry g r a n t e d the wi tnesses 
t h e r ight to r e a d t h r o u g h t h e cour t t r a n s c r i p t s of t he t e s t i m o n i e s given by 
o t h e r wi tnesses at t he offices of t he legal a s s i s t an t s to t he e x t e n t wh ich the 
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legal a s s i s t an t s cons ide red it necessary in o r d e r to assist t he i r c l ients 
proper ly . It was t h u s p r e s u p p o s e d t h a t wi tnesses w e r e not given access t o 
t e s t imon ie s of o t h e r wi tnesses which the a s s i s t an t s cons ide red i r r e l evan t 
in re la t ion to t he i r c l ien ts . O n 10 S e p t e m b e r 1992 the decis ion was u p h e l d 
by the S u p r e m e C o u r t , which th is t i m e also was composed of five j u d g e s , 
four of w h o m s u b s e q u e n t l y p a r t i c i p a t e d in t he p roceed ings in the C o u r t of 
I m p e a c h m e n t . 

O n 9 J a n u a r y 1991 a n d 17 S e p t e m b e r 1992 the C o u r t of Inqu i ry not i 
fied, inter alia, t he app l ican t t ha t it did not find sufficient r ea son to give 
h im pe rmiss ion to go t h r o u g h the cour t t r a n s c r i p t s of t e s t imon ie s which 
w e r e given by o t h e r w i tnes ses d u r i n g the publ ic sess ions of t h e cour t as he 
was not ass is ted by a legal a s s i s t an t . 

O n 15 D e c e m b e r 1992 the C o u r t of Inqu i ry ' s r epo r t was finished and it 
was publ i shed on 14 J a n u a r y 1993. T h e repor t itself compr i sed a to ta l of 
2,218 pages and the t r ansc r ip t s from the hea r ings c o m p r i s e d a to ta l of 
2,782 pages . T h e r e p o r t con t a ined , inter alia, se r ious cr i t ic ism of t he 
app l i can t ' s d i scha rge of his official d u t i e s in his capac i ty as M i n i s t e r of 
J u s t i c e in respec t of t he h a n d l i n g of the T a m i l r e fugees ' family reunif i 
ca t ion cases . It also con t a ined cr i t ic ism of t he ac t ions of o t h e r pe r sons , 
inc luding t h e P r i m e M i n i s t e r a t t h e t i m e . O n 14 J a n u a r y 1993 t h e 
g o v e r n m e n t res igned . 

O n the basis of t he repor t P a r l i a m e n t dec ided on 11 J u n e 1993 to 
ins t i tu t e p roceed ings aga ins t the app l ican t before t he C o u r t of I m p e a c h 
m e n t (Rigsretten) p u r s u a n t to the provis ions of t he C o u r t of I m p e a c h m e n t 
Act (Rigsretsloven). By i n d i c t m e n t of 14 J u n e 1993 the p r o s e c u t o r s , 
a p p o i n t e d by P a r l i a m e n t , c h a r g e d the app l i can t wi th a violat ion of sec t ion 
5(1) of Act no. 117 of 15 Apri l 1964 conce rn ing M i n i s t e r s ' respons ib i l i t ies 
whilst in office (lov nr. 117 of 15. april 1964 orn ministres ansvarlighed - " the 
1964 Ac t " ) . Accord ing to th is provis ion a Min i s t e r is l iable to p u n i s h m e n t 
if he wilfully or by gross neg l igence d i s r ega rds t he d u t i e s which fall on 
him u n d e r the C o n s t i t u t i o n , or u n d e r o t h e r laws, or due to the n a t u r e of 
his office. 

T h e app l ican t was c h a r g e d wi th hav ing d i s r e g a r d e d his du t i e s u n d e r 
t h e Al iens Act (Udlandingeloven) to t h e e x t e n t t h a t a n u m b e r of a l iens 
could not ob t a in a family reuni f ica t ion a l t h o u g h they had, u n d e r t he Act, a 
r ight t h e r e t o . 

T h e case c o m m e n c e d in the C o u r t of I m p e a c h m e n t on 7 D e c e m b e r 
1993. W h e r e a s no one cha l l enged the impa r t i a l i t y a n d i n d e p e n d e n c e of 
t he individual j u d g e s t he app l ican t cha l l enged the impa r t i a l i t y a n d inde
p e n d e n c e of t he cour t as such , r e fe r red , inter alia, to Art ic le 6 of t he C o n 
ven t ion a n d r e q u e s t e d t he cour t to d ismiss (afvise) the case . In o r d e r to 
s u b s t a n t i a t e t he a l l ega t ions the app l ican t f u r t h e r m o r e r e q u e s t e d t he 
h e a r i n g of t h e S u p r e m e C o u r t j u d g e w h o h a d p re s ided over t h e C o u r t of 
Inquiry a n d of a lawyer w h o had p a r t i c i p a t e d in t h a t inquiry . 
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As r e g a r d s t he h e a r i n g of the two wi tnesses t he cour t re jec ted the 
r e q u e s t by twenty-one votes to t h r e e on 7 D e c e m b e r 1993 s t a t i n g the fol
lowing ( t r ans l a t i on ) : 

" I t a p p e a r s f rom t h e p u b l i c r e p o r t w h i c h h a s b e e n m a d e by t h e C o u r t of I n q u i r y in t h e 

T a m i l c a s e h o w t h a t c o u r t ' s w o r k w a s p l a n n e d a n d c a r r i e d o u t . T o h e a r e v i d e n c e in t h i s 

r e s p e c t m u s t a c c o r d i n g l y b e r e g a r d e d a s s u p e r f l u o u s . 

T h e d e f e n c e h a s no t c h a l l e n g e d t h e i m p a r t i a l i t y of a n y of t h e p a r t i c i p a t i n g S u p r e m e 

C o u r t j u d g e s b u t h a s in t h e p r e l i m i n a r y s u b m i s s i o n s r e g a r d i n g t h e d i s m i s s a l of t h e case 

in p a r t i c u l a r r e f e r r e d t o t h e fact t h a t t h e C o u r t o f I n q u i r y w a s c h a i r e d by a S u p r e m e 

C o u r t j u d g e a n d t h a t i t s m e e t i n g s w e r e h e l d in t h e S u p r e m e C o u r t ' s off ices to t h e e x t e n t 

t h a t t h e p u b l i c at l a r g e w a s left w i t h t h e i m p r e s s i o n t h a t t h e S u p r e m e C o u r t a s s u c h h a s 

in a d v a n c e b e e n invo lved in t h e c a s e . W h e n c o n s i d e r i n g th i s o b j e c t i o n t h e q u e s t i o n of 

w h a t c o m m u n i c a t i o n s S u p r e m e C o u r t j u d g e H . m i g h t h a v e h a d w i t h c o l l e a g u e s in t h e 

S u p r e m e C o u r t a b o u t t h e T a m i l c a s e o r r e l a t e d q u e s t i o n s c a n n o t be c o n s i d e r e d to be of 

a n y i m p o r t a n c e . 

S i n c e t h e e v i d e n c e c o n c e r n i n g t h e c o n n e c t i o n a d v o c a t e N . m i g h t h a v e h a d w i t h t h e 

m e d i a d u r i n g t h e p e r i o d of t i m e t h e C o u r t o f I n q u i r y w a s s i t t i n g c a n n o t be c o n s i d e r e d of 

i m p o r t a n c e for t h e q u e s t i o n of d i s m i s s i n g t h e c a s e c i t h e r , t h e s e j u d g e s v o t e in f avour of 

r e j e c t i n g t h e r e q u e s t o f c a l l i n g S u p r e m e C o u r t j u d g e H . a n d a d v o c a t e N . to s u b m i t 

e v i d e n c e . " 

T h e minor i ty of t h r e e j u d g e s did not find sufficient r ea son to reject the 
r e q u e s t . 

Fol lowing fu r the r ora l a r g u m e n t s t he C o u r t of I m p e a c h m e n t decided 
on t h e ques t i on of d i smiss ing t h e case on 5 J a n u a r y 1994. In re jec t ing 
t he r e q u e s t for d ismissa l the u n a n i m o u s cour t s t a t e d as follows ( t r ans 
la t ion) : 

" T h e c o m p o s i t i o n of t h e C o u r t o f I m p e a c h m e n t is set o u t in A r t i c l e 59 of t h e C o n 

s t i t u t i o n . T h e p r o v i s i o n t h a t t h e C o u r t sha l l cons i s t o f a n e q u a l n u m b e r o f S u p r e m e 

C o u r t j u d g e s a n d j u d g e s e l e c t e d by P a r l i a m e n t m u s t be b a s e d o n t h e a s s u m p t i o n t h a t 

t h e s p e c i a l c a s e s w h i c h fall u n d e r t h e C o u r t ' s c o m p e t e n c e o u g h t t o be d e l i v e r e d by a 

g r o u p of j u d g e s w h i c h c o m p r i s e s no t on ly p e r s o n s t r a i n e d in l a w b u t a l s o p e r s o n s w i t h 

s p e c i a l k n o w l e d g e of p o l i t i c a l m a t t e r s . H a v i n g r e g a r d t o t h e fact t h a t c h a r g e s a r e 

b r o u g h t by P a r l i a m e n t i t h a s b e e n d e c i d e d t h a t m e m b e r s o f P a r l i a m e n t c a n n o t b e 

e l e c t e d t o o r a c t a s m e m b e r s of t h e C o u r t o f I m p e a c h m e n t . T h e p r o v i s i o n a c c o r d i n g t o 

w h i c h m e m b e r s a n d t h e s u b s t i t u t e s a r e e l e c t e d for s ix y e a r s in a p r o p o r t i o n a t e w a y 

s e c u r e s t h a t m e m b e r s a r e n o t e l e c t e d in o r d e r t o p a r t i c i p a t e in a p a r t i c u l a r c a s e a n d 

t h a t t h e e l e c t i o n s re f lec t t h e [po l i t i ca l p a r t i e s ' ] n u m b e r of s e a t s in P a r l i a m e n t . It m u s t 

be c o n s i d e r e d n a t u r a l a n d l e g i t i m a t e t h a t t h e p e r s o n s , w h o a r c e l e c t e d a s m e m b e r s o f 

t h e C o u r t , a r e a s s o c i a t e d w i t h t h e po l i t i c a l p a r l i e s , b u t th i s d o e s no t m e a n , of c o u r s e , 

t h a t w h e n d e c i d i n g a c a s e b e f o r e t h e C o u r t t h e y s h o u l d be c o n s i d e r e d a s ' p a r t y m e n ' w h o 

wil l r e ly m o r e o r less o n w h a t t h e i r p o l i t i c a l b a s e m i g h t t h i n k a b o u t t h e c a s e . A g a i n s t 

t h i s b a c k g r o u n d t h e r e is n o s u b s t a n t i a t i o n in c o u n s e l ' s s u b m i s s i o n s t h a t t h e e l e c t i o n by 

P a r l i a m e n t of h a l f of t h e j u d g e s m a k e s t h e C o u r t of I m p e a c h m e n t ' a d e l i c a t e l ega l con

s t r u c t i o n ' a n d ' in a d v a n c e m a k e s it d i f f icul t for t h e C o u r t t o a p p e a r i n d e p e n d e n t a n d 

i m p a r t i a l in t h i s c a s e ' . 
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As r e g a r d s t h e p a r t i c i p a t i n g S u p r e m e C o u r t j u d g e s c o u n s e l for t h e d e f e n c e h a s s u b 

m i t t e d , a m o n g o t h e r t i l i ngs , t h a t t h e C o u r t o f I n q u i r y in t h e T a m i l c a s e w a s c h a i r e d by a 

S u p r e m e C o u r t j u d g e w h o sa t in t h e off ices of t h e S u p r e m e C o u r t a n d t h a t , t h e r e f o r e , 

t h e v iew w a s f o r m e d by t h e p u b l i c at l a r g e t h a t t h e S u p r e m e C o u r t a s s u c h w a s invo lved 

in t h e w o r k of t h e C o u r t of I n q u i r y . T h i s v i e w h a s n o b a s i s in fac t , s o m e t h i n g [ t h e 

a p p l i c a n t ] m u s t be a w a r e of. E v e n a s s u m i n g t h a t t h i s v iew m i g h t a p p e a r a m o n g t h e 

p u b l i c t h i s c a n n o t c o n s t i t u t e a r e a s o n for finding t h a t t h e r e c a n be a n y l e g i t i m a t e d o u b t s 

a s t o t h e i m p a r t i a l i t y of t h e p a r t i c i p a t i n g S u p r e m e C o u r t j u d g e s . N o r d o e s t h e fact t h a t 

t h e S u p r e m e C o u r t , p u r s u a n t to s e c t i o n 2 1 ( 4 ) of t h e A d m i n i s t r a t i o n of J u s t i c e A c t , 

e x a m i n e d c e r t a i n a p p e a l s a g a i n s t d e c i s i o n s of a p r o c e d u r a l c h a r a c t e r t a k e n by t h e C o u r t 

o f I n q u i r y , o r t h e fact t h a t t h e C o u r t of I n q u i r y w a s c h a i r e d by a c o l l e a g u e of t h e p a r t i 

c i p a t i n g S u p r e m e C o u r t j u d g e s , give a n y r e a s o n a b l e g r o u n d s for s u c h d o u b t s . 

T h e fac t s of t h e c a s e s d e c i d e d by t h e E u r o p e a n C o u r t o f H u m a n R i g h t s , w h i c h h a v e 

b e e n r e f e r r e d t o by c o u n s e l for t h e d e f e n c e , a r e in t h e C o u r t ' s v iew q u i t e d i f f e r e n t f rom 

t h o s e of t h e p r e s e n t c a s e . T h e r e f o r e , t h e s e d e c i s i o n s c a n n o t s u p p o r t c o u n s e l ' s v i e w 

e i t h e r . It is n o t e d in t h i s r e s p e c t t h a t t h e r e q u i r e m e n t t h a t a c o u r t s h a l l a p p e a r t o be 

i m p a r t i a l i m p l i e s , a c c o r d i n g t o t h e c a s e - l a w of t h e C o u r t of H u m a n R i g h t s , t h a t t h e r e 

o u g h t no t t o be a n y l e g i t i m a t e d o u b t a s t o t h e i m p a r t i a l i t y of t h e j u d g e s . 

T h e o b j e c t i o n s of a g e n e r a l c h a r a c t e r w h i c h c o u n s e l for t h e d e f e n c e h a s r a i s e d a g a i n s t 
b o t h t h e j u d g e s e l e c t e d by P a r l i a m e n t a n d t h e p a r t i c i p a t i n g S u p r e m e C o u r t j u d g e s 
c a n n o t in t h e c i r c u m s t a n c e s , e i t h e r a s s u c h o r a s a w h o l e , c o n s t i t u t e t h e bas i s for a n y 
l e g i t i m a t e d o u b t s a s to w h e t h e r t h e C o u r t of I m p e a c h m e n t fulfils t h e r e q u i r e m e n t s of 
i m p a r t i a l i t y w h i c h a c o u r t is o b l i g e d to c o m p l y w i t h a c c o r d i n g to A r t i c l e 6 § 1 of t h e 
C o n v e n t i o n . 

T h e C o u r t o f I m p e a c h m e n t sha l l in i ts e v a l u a t i o n of w h e t h e r [ t h e a p p l i c a n t ) is g u i l t y 
o f t h e c h a r g e s b r o u g h t a g a i n s t h i m o n l y c o n s i d e r t h e e v i d e n c e w h i c h is b r o u g h t to t h e 
a t t e n t i o n of t h e C o u r t . A s a s t a r t i n g - p o i n t it is a c c o r d i n g l y of n o i m p o r t a n c e for t h i s c a s e 
o n w h a t g r o u n d s P a r l i a m e n t d e c i d e d to p r e s s c h a r g e s . T h e s u b m i s s i o n s of c o u n s e l for 
t h e d e f e n c e , h o w e v e r , g ive t h e C o u r t r e a s o n t o m a k e t h e fo l lowing r e m a r k s a b o u t t h e 
C o u r t of I n q u i r y a n d i ts c o m p e t e n c e . 

A c c o r d i n g t o i t s a s s i g n m e n t t h e C o u r t of I n q u i r y , inter alia, h a d t o c o n s i d e r w h e t h e r 

' a n y b o d y in p u b l i c s e r v i c e o r d u t y in c o n n e c t i o n w i t h t h e p r o c e e d i n g s h a s c o m m i t t e d 

s u c h f au l t s o r n e g l i g e n c e w h i c h m a y r e s u l t in a n a t t e m p t t o p l a c e l ega l r e s p o n s i b i l i t y ' . 

T h u s , t h e C o u r t of I n q u i r y m a d e a n e v a l u a t i o n of e v i d e n c e a s we l l a s l e g a l e v a l u a t i o n s , 

b u t it h a d no m a n d a t e t o d e c i d e - a n d d i d n o t d e c i d e - w h e t h e r [ t h e a p p l i c a n t ] c o m 

m i t t e d a p u n i s h a b l e o f fence . A c c o r d i n g l y , it d id no t h a v e , a n d d i d no t e x e r c i s e , a j u d i c i a l 

f u n c t i o n in t h e s e n s e p r o v i d e d for in A r t i c l e 61 of t h e C o n s t i t u t i o n . T h e a s s i g n m e n t of 

t h e C o u r t o f I n q u i r y w a s a c c o r d i n g l y n o t c o n t r a r y t o t h e p r o h i b i t i o n in t h i s p r o v i s i o n 

a g a i n s t c r e a t i n g spec ia l c o u r t s w i t h t h e p o w e r to e x e r c i s e j u d i c i a l f u n c t i o n s . T h e r e a s o n s 

w h i c h h a v e b e e n dec i s i ve for P a r l i a m e n t ' s d e c i s i o n to p r e s s c h a r g e s a r e of n o i m p o r t a n c e 

for t h e C o u r t of I m p e a c h m e n t ' s d e c i s i o n s in t h i s c a s e . W h a t h a s b e e n s u b m i t t e d by 

c o u n s e l for t h e d e f e n c e a b o u t t h e c o r r e l a t i o n b e t w e e n t h e l e g i s l a t i v e , t h e e x e c u t i v e a n d 

t h e j u d i c i a l p o w e r s in c o n n e c t i o n w i t h t h e s e t t i n g - u p of t h e C o u r t o f I n q u i r y , o r t h e c r i 

t i c i s m of a g e n e r a l c h a r a c t e r w h i c h h a s b e e n d i r e c t e d a g a i n s t s p e c i a l c o u r t s o r c o u r t s of 

i n q u i r y ... a r e n o t o f a n y i m p o r t a n c e in r e s p e c t of t h e q u e s t i o n of d i s m i s s i n g t h e p r e s e n t 

i m p e a c h m e n t c a s e e i t h e r . 

A s r e g a r d s t h e i n q u i r y ' s i m p o r t a n c e a s t o t h e p r o c e e d i n g s in t h i s c a s e , c o u n s e l for t h e 

d e f e n c e h a s s u b m i t t e d t h a t t h e poss ib i l i t y of a d i r e c t t a k i n g of e v i d e n c e t h r o u g h t h e 
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h e a r i n g of w i t n e s s e s in t h e C o u r t of I m p e a c h m e n t is lost o r at l ea s t c o n s i d e r a b l y 

r e d u c e d d u e t o t h e fact t h a t m o s t of t h o s e p e r s o n s w h o sha l l give e v i d e n c e h a v e d o n e so 

p r e v i o u s l y i n t h e C o u r t o f I n q u i r y . I t is n o r m a l , h o w e v e r , a n d n o t c o n t r a r y t o t h e 

p r i n c i p l e of d i r e c t e v i d e n c e t h a t a w i t n e s s in a c r i m i n a l c a s e a t a n e a r l i e r s t a g e h a s 

m a d e s t a t e m e n t s to t h e po l ice o r in c o u r t . L i k e in o t h e r c r i m i n a l c a s e s , t h e C o u r t of 

I m p e a c h m e n t m u s t c o n s i d e r t h e w e a k n e s s e s w h i c h m a y follow f rom t h i s a s a n c l e m e n t 

in t h e e v a l u a t i o n of e v i d e n c e . 

C o u n s e l for t h e d e f e n c e h a s , f u r t h e r m o r e , s u b m i t t e d t h a t t h e c a s e h a s for m a n y y e a r s 

b e e n m e n t i o n e d a n d c o m m e n t e d u p o n in t h e m e d i a to q u i t e a n e x t r a o r d i n a r y e x t e n t 

a n d in a w a y w h i c h w a s so le ly d e t r i m e n t a l t o [ t h e a p p l i c a n t ] so t h a t he n o w a p p e a r s to b e 

c o n v i c t e d in a d v a n c e . E v e n if t h e d e s c r i p t i o n of t h e m e d i a c o v e r a g e is m o r e o r less cor 

rec t t h e r e is no l e g i t i m a t e r e a s o n t o be l i eve t h a t t h e C o u r t o f I m p e a c h m e n t c a n n o t d i s 

r e g a r d t h i s a n d d e c i d e sole ly o n t h e b a s i s o f t h e e v i d e n c e b e f o r e i t . 

A c c o r d i n g l y , in r e s p e c t of t h e o b j e c t i o n r e l a t e d t o m a t t e r s o t h e r t h a n t h e q u e s t i o n of 

t h e i m p a r t i a l i t y of t h e C o u r t t h e r e is n o l e g i t i m a t e r e a s o n e i t h e r t o d o u b t t h a t [ t h e 

a p p l i c a n t ] will h a v e a fair t r i a l w i t h i n t h e m e a n i n g of A r t i c l e 6 of t h e C o n v e n t i o n . 

F i n a l l y , i t i s c o n s i d e r e d t h a t c o u n s e l ' s s u b m i s s i o n s t h a t t h e c a s e h a s n o t a d v a n c e d 

w i t h i n a r e a s o n a b l e t i m e (Ar t i c l e 6 § 1 of t h e C o n v e n t i o n ) c a n n o t c o n s t i t u t e t h e bas i s for 

d i s m i s s i n g t h e c a s e . 

C o n s e q u e n t l y , t h e C o u r t f inds n o r e a s o n t o a c c e p t t h e r e q u e s t for d i s m i s s a l . " 

Fol lowing the above decis ion t h e C o u r t of I m p e a c h m e n t r e s u m e d i ts 
e x a m i n a t i o n of t he case . O n 16 M a r c h 1994 a d i spu t e a rose b e t w e e n the 
p rosecu t ion a n d the defence as to t he use of t he t r ansc r ip t s from the C o u r t 
of Inqu i ry w h e n h e a r i n g wi tnesses in o rde r to confront t he se wi tnesses , if 
necessary , wi th t h e i r previous s t a t e m e n t s . 

O n 22 M a r c h 1994 the C o u r t of I m p e a c h m e n t dec ided by twenty-one 
votes to t h r e e to allow the use of these t r a n s c r i p t s . In its decis ion t he 
major i ty s t a t e d as follows ( t r a n s l a t i o n ) : 

" T h e d i s p u t e c o n c e r n s o n l y w h e t h e r t h e t r a n s c r i p t s f rom t h e C o u r t o f I n q u i r y s h o u l d 

be s u b m i t t e d a n d w h e t h e r t h e s e t r a n s c r i p t s m a y be u s e d t o c o n f r o n t [ w i t n e s s e s w i t h 

t h e i r p r e v i o u s s t a t e m e n t s ] . T h e t r a n s c r i p t s d o no t c o n t a i n t h e C o u r t of I n q u i r y ' s 

e v a l u a t i o n s o r c o n c l u s i o n s b u t r e c a l l t h e s t a t e m e n t s [ t h e a p p l i c a n t ] a n d w i t n e s s e s m a d e 

b e f o r e t h e C o u r t of I n q u i r y a s t a k e n d o w n by t h e j u d g e a n d a c c e p t e d by t h e w i t n e s s . 

P e r m i s s i o n to c o n f r o n t [ w i t n e s s e s w i t h t h e s e s t a t e m e n t s ] m e a n s o n l y t h a t [ t h e app l i 

c a n t ] a n d w i t n e s s e s m a y be q u e s t i o n e d a b o u t t h e d i f f e r e n c e s s h o u l d t h e i r s t a t e m e n t s 

d u r i n g t h e t r i a l d e v i a t e f rom t h e i r p r e v i o u s s t a t e m e n t s . 

A c c o r d i n g to n o r m a l p r a c t i c e in c r i m i n a l c a s e s b o t h c o u r t t r a n s c r i p t s c o n t a i n i n g 

s t a t e m e n t s f r o m t h e a c c u s e d a n d w i t n e s s e s a s wel l a s po l i ce r e p o r t s c o n t a i n i n g s t a t e 

m e n t s t o t h e po l i c e a r e s u b m i t t e d . T h e s u b m i s s i o n is m a d e p u r s u a n t t o s e c t i o n 83+ of 

t h e A d m i n i s t r a t i o n o f j u s t i c e A c t w h i c h c o r r e s p o n d s t o s e c t i o n 29 of t h e I m p e a c h m e n t 

A c t , a n d t h e s u b m i s s i o n is m a d e d e s p i t e t h e fact t h a t t h e s e d o c u m e n t s c a n n o t a s a m a i n 

r u l e be u s e d a s i n d e p e n d e n t e v i d e n c e d u r i n g t h e t r i a l ( s ee s e c t i o n 8 7 7 ( 2 ) , n o s . 2 a n d 3 , 

a n d (3) of t h e A d m i n i s t r a t i o n o f j u s t i c e A c t ) . T h u s , it is in a c c o r d a n c e w i t h n o r m a l 

p r a c t i c e in c r i m i n a l c a s e s t h a t t h e t r a n s c r i p t s f r o m t h e C o u r t o f I n q u i r y a r e s u b m i t t e d 

d u r i n g t h e t r i a l in t h e C o u r t of I m p e a c h m e n t a n d s e c t i o n s 50 a n d 5 5 , s e c o n d s e n t e n c e , of 

t h e I m p e a c h m e n t Ac t c a n n o t l e a d t o a n y o t h e r r e s u l t . F u r t h e r m o r e , it is n o t e d t h a t t h e 
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C o u r t of I n q u i r y t r a n s c r i p t s a r e p u b l i c . W e d o no t find r e a s o n in t h e s e c i r c u m s t a n c e s to 
a c c e p t t h e p r o t e s t s m a d e by c o u n s e l for t h e d e f e n c e . 

S e c t i o n s 50 a n d 5 5 , s e c o n d s e n t e n c e , of t h e I m p e a c h m e n t Ac t d e a l o n l y w i t h c o u r t 
t r a n s c r i p t s c o n c e r n i n g p r e l i m i n a r y e x a m i n a t i o n s a r r a n g e d by t h e C o u r t of I m p e a c h 
m e n t , b u t r e s e m b l e o t h e r w i s e m a i n l y s e c t i o n 8 7 7 ( 2 ) , n o s . 2 a n d 3 , of t h e A d m i n i s t r a t i o n 
of J u s t i c e Ac t . T h e q u e s t i o n h o w t h e C o u r t o f I n q u i r y t r a n s c r i p t s m a y be u s e d d u r i n g t h e 
t r i a l in t h e C o u r t of I m p e a c h m e n t sha l l t h u s b e d e c i d e d a c c o r d i n g t o t h e r u l e s c o n t a i n e d 
in s e c t i o n 8 7 7 of t h e A d m i n i s t r a t i o n of J u s t i c e Act a n d c a s e - l a w r e l a t e d t h e r e t o ( sec t h e 
g e n e r a l r e f e r e n c e t o t h e A d m i n i s t r a t i o n o f j u s t i c e Act in s e c t i o n 77 of t h e I m p e a c h m e n t 
A c t ) . 

I n a c c o r d a n c e w i t h n o r m a l p r a c t i c e in c r i m i n a l c a s e s b o t h c o u r t t r a n s c r i p t s a n d pol ice 

r e p o r t s m a y be u s e d , w h e r e n e c e s s a r y , by t h e p r o s e c u t i o n a n d t h e d e f e n c e t o c o n f r o n t 

[ w i t n e s s e s w i t h t h e i r p r e v i o u s s t a t e m e n t s ] . S u c h a u s e is n o t c o n t r a r y to t h e p r i n c i p l e 

t h a t t h e e a s e sha l l b e d e t e r m i n e d on ly on t h e b a s i s of t h e e v i d e n c e w h i c h h a s b e e n s u b 

m i t t e d d u r i n g t h e t r i a l . T h i s is so s i n c e t h e s e c o n f r o n t a t i o n s d o not r e p l a c e t h e a c c u s e d ' s 

o r t h e w i t n e s s ' s s t a t e m e n t s d u r i n g t h e t r i a l , b u t a i m a t g i v i n g t h e c o u r t a b e t t e r b a s i s 

u p o n w h i c h to e v a l u a t e t h e e v i d e n c e in q u e s t i o n . W e c o n s i d e r , t h e r e f o r e , t h a t t h e C o u r t 

o f I n q u i r y t r a n s c r i p t s m a y be u s e d in a c c o r d a n c e w i t h t h i s p r a c t i c e . 

T h e r e is n o r e a s o n t o b e l i e v e t h a t t h e s u b m i s s i o n of t h e t r a n s c r i p t s o r t h e i r u s e for 
c o n f r o n t a t i o n p u r p o s e s w o u l d b e c o n t r a r y t o t h e p r i n c i p l e s c o n t a i n e d in t h e C o n v e n 
t i on . . ." 

T h r e e j u d g e s were aga ins t t h e use of the t ranscri js ts , s t a t i n g as follows 
( t r a n s l a t i o n ) : 

" W e find t h a t it w o u l d be m o r e in c o n f o r m i t y w i t h t h e p r i n c i p l e of d i r e c t e v i d e n c e t h a t 

t h e C o u r t of I n q u i r y t r a n s c r i p t s a r e no t s u b m i t t e d a n d t h a t t h e y a r e not in a n y w a y u s e d 

d u r i n g t h e t r i a l in t h e C o u r t o f I m p e a c h m e n t . T h e r e b y it wil l be s e c u r e d t h a t t h e 

s t a t e m e n t s will be m a d e r e g a r d l e s s of w h a t h a p p e n e d in t h e C o u r t of I n q u i r y , a n d t h a t 

t h e C o u r t of I m p e a c h m e n t t h u s a p p e a r s - in a c c o r d a n c e w i t h t h e p r i n c i p l e s f o u n d in t h e 

E u r o p e a n C o n v e n t i o n on H u m a n R i g h t s - t o be who l ly u n b o u n d of t h e w o r k p e r f o r m e d 

by t h e C o u r t o f I n q u i r y . T h u s , w e v o t e in f a v o u r of a c c e p t i n g t h e p r o t e s t o f c o u n s e l for 

t h e d e f e n c e . " 

T h e t r ia l he r ea f t e r c o n t i n u e d , w r i t t e n evidence was p r o d u c e d and the 
app l i can t a n d a to ta l of forty-four wi tnesses - several of w h o m a p p e a r to 
have b e e n cal led by the defence - we re h e a r d . O n 28 J u n e 1994 t h e appl i 
can t suffered a s t roke a n d the t r ia l was ad jou rned . In o r d e r to eva lua te t he 
effect t h e r e o f several med ica l op in ions as well as an opin ion from the 
Medico-Lega l Counci l (Retsleegeradel) were ob t a ined . O n 8 N o v e m b e r 1994 
the t r i a l was a d j o u r n e d un t i l fu r the r no t ice . Fol lowing fu r the r medica l 
e x a m i n a t i o n s the p rosecu t ion r e q u e s t e d , on 3 Apri l 1995, t h a t t he case be 
r e s u m e d w h e r e a s counsel for t h e defence r e q u e s t e d a fu r the r ad journ
m e n t d u e to the app l i can t ' s s t a t e of h e a l t h . 

O n 6 Apri l 1995 the C o u r t of I m p e a c h m e n t dec ided to c o n t i n u e t he 
case . A major i ty of t h i r t e e n j u d g e s s t a t e d as follows ( t r a n s l a t i o n ) : 
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W e find t h a t [ t h e a p p l i c a n t ' s ] phys i ca l s t a t e of h e a l t h d o e s n o t p r e v e n t h i m f rom 

b e i n g p r e s e n t d u r i n g c o n t i n u i n g p r o c e e d i n g s . 

A c c o r d i n g t o t h e e x p l a n a t i o n s of t h e d o c t o r s t h e r e is n o sc ien t i f i c b a s i s for b e l i e v i n g 

t h a t h is c o n t i n u i n g p r e s e n c e i n c r e a s e s t h e r isk of a d e t e r i o r a t i o n of his h e a l t h . 

H e r e a f t e r , it m u s t be e x a m i n e d w h e t h e r his m e n t a l s t a t e e x c l u d e s t h a t t h e c a s e con

t i n u e ... 

A s se t ou t in t h e M e d i c o - L e g a l C o u n c i l ' s s t a t e m e n t o f 21 M a r c h 1995 [ t h e a p p l i c a n t ' s ] 

i n t e l l e c t is s t i l l t o be c o n s i d e r e d a s b e i n g r e d u c e d c o n s i d e r a b l y a l t h o u g h a c e r t a i n 

i m p r o v e m e n t h a s o c c u r r e d a s r e g a r d s a c k n o w l e d g i n g t h e i l l nes s a n d t h e func t ion of 

s p e e c h . T h e M e d i c o - L e g a l C o u n c i l h a s n o t , h o w e v e r , b e e n w i l l i ng to d e c i d e w h e t h e r he is 

i n c a p a b l e of p a r t i c i p a t i n g at a q u a l i f i e d level in a t r i a l s i n c e t h e a n s w e r w o u l d d e p e n d on 

a lega l e v a l u a t i o n of t h e m e d i c a l i n f o r m a t i o n . 

A c c o r d i n g t o p r a c t i c e in n o r m a l c r i m i n a l c a s e s a d e t e r i o r a t i o n of m e n t a l f u n c t i o n s 

d o e s not e x c l u d e t h e c o n c l u s i o n of a c r i m i n a l c a s e a n d t h e i m p o s i t i o n of a n o r m a l p e n 

a l t y on p e r s o n s w i t h a n i l l nes s e q u i v a l e n t t o t h a t of [ t h e a p p l i c a n t ]. B e i n g u n a c c o u n t a b l e 

for o n e ' s a c t i o n s d u e t o a m e n t a l i l lness w h i c h h a s o c c u r r e d s u b s e q u e n t t o t h e c r i m i n a l 

ac t b u t b e f o r e j u d g m e n t is p r o n o u n c e d d o e s n o t as s u c h e x c l u d e t h a t a c a s e m a y b e 

c o n c l u d e d a n d a p e n a l t y i m p o s e d ( see A r t i c l e 73 of t h e P e n a l C o d e ) . 

F r o m t h e I m p e a c h m e n t Ac t o r i ts travaux préparatoires ... it d o c s n o t a p p e a r t h a t t h e 

l e g i s l a t u r e w i s h e d t o d e v i a t e f rom t h i s p r a c t i c e in c a s e s c o n c e r n i n g M i n i s t e r s ' r e s p o n s i 

b i l i t i e s w h i l s t in office t o t h e e x t e n t t h a t s u c h c a s e s cou ld n o t p r o c e e d u n l e s s t h e a c c u s e d 

cou ld p a r t i c i p a t e a t a ' q u a l i f i e d l eve l ' . 

B e f o r e [ t h e a p p l i c a n t ] w a s h o s p i t a l i s e d o n 2 8 J u n e 1994 d u e t o a s t r o k e t h e m a j o r p a r t 

of t h e t a k i n g of e v i d e n c e h a d b e e n c o n c l u d e d a n d he h a d b e e n p r e s e n t d u r i n g all c o u r t 

s e s s i o n s . T h u s , h e h a d b e e n h e a r d d u r i n g four c o u r t s e s s i o n s a n d he h a d a t t e n d e d all 

h e a r i n g s of w i t n e s s e s a n d all d o c u m e n t a t i o n of w r i t t e n m a t e r i a l . T h e r e m a i n i n g t a k i n g 

of e v i d e n c e c o n s i s t s , fo l lowing t h e r e q u e s t of t h e d e f e n c e , of a r e - e x a m i n a t i o n of five 

w i t n e s s e s a n d of [ t h e a p p l i c a n t ] . T h i s p a r t of t h e t r i a l m a y be c o n d u c t e d in a w a y t h a t 

t h e n e c e s s a r y a c c o u n t is t a k e n of h i s s t a t e of h e a l t h . 

I n t h e s e c i r c u m s t a n c e s w e find t h a t a c c o r d i n g to t h e e x i s t i n g m e d i c a l i n f o r m a t i o n , 

c o m p a r e d w i t h t h e o t h e r a v a i l a b l e i n f o r m a t i o n a b o u t [ t h e a p p l i c a n t ' s ] s i t u a t i o n follow

i n g t h e s t r o k e o n 2 8 J u n e 1994, t h e r e is n o r e a s o n to b e l i e v e t h a t it will b e i m p o s s i b l e for 

h i m to t a k e a s t a n d as to t h e c h a r g e s , to m a k e r a t i o n a l s t a t e m e n t s a s we l l as to follow 

t h e r e s t of t h e p r o c e e d i n g s , a n d h e c a n n o t be c o n s i d e r e d as b e i n g i n c a p a b l e of e x a m i n 

i n g all r e l e v a n t w i t n e s s s t a t e m e n t s t o g e t h e r w i t h c o u n s e l p r i o r t o m a k i n g s t a t e m e n t s . 

Furthermore, t h e r e is n o r e a s o n to be l i eve t h a t a c o n t i n u a t i o n of t h e t r i a l w o u l d e n t a i l a 

b r e a c h of t h e g u a r a n t e e s t h e I m p e a c h m e n t Ac t a n d t h e A d m i n i s t r a t i o n of J u s t i c e Ac t 

c o n t a i n in o r d e r t o s e c u r e a n a c c u s e d ' s d e f e n c e . 

S i n c e w h a t c o u n s e l for t h e d e f e n c e h a s s u b m i t t e d c o n c e r n i n g A r t i c l e 6 of t h e C o n 

v e n t i o n c a n n o t l e ad to a n y o t h e r r e s u l t w e v o t e in f avour of t h e p r o s e c u t i o n ' s r e q u e s t to 

c o n t i n u e t h e c a s e . " 

A minor i ty of seven j u d g e s voted in favour of re jec t ing the r eques t 
s t a t i n g as follows ( t r a n s l a t i o n ) : 
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" A c c o r d i n g t o s e c t i o n 77 of t h e I m p e a c h m e n t Act (cf. s e c t i o n 8 4 6 of t h e A d m i n i s 

t r a t i o n of J u s t i c e A c t ) a n a c c u s e d h a s a r i g h t to be p r e s e n t p e r s o n a l l y d u r i n g t h e e n t i r e 

t r i a l . T h e p rov i s ion e x p r e s s e s t h a t t h e a c c u s e d h a s a r i g h t to d e f e n d h imse l f , i n c l u d i n g 

p u t t i n g q u e s t i o n s t o w i t n e s s e s , e x p r e s s h i m s e l f o n t h e r e s u l t o f t h e t a k i n g of e v i d e n c e , 

on legal q u e s t i o n s a n d to h a v e t h e las t w o r d in t h e c a s e . T h e s e c o n s i d e r a t i o n s a r e of 

p a r t i c u l a r i m p o r t a n c e in an i m p e a c h m e n t c a s e ( s e e , inter alia, t h e travaux préparatoires to 

s e c t i o n 52 of t h e I m p e a c h m e n t A c t ) . [ T h e a p p l i c a n t ' s ] c o u n s e l h a s m a i n t a i n e d t h a t a 

c o n t i n u a t i o n of t h e t r i a l r e q u i r e s his p e r s o n a l p r e s e n c e a n d s ince n o n e of t h e c i r c u m 

s t a n c e s m e n t i o n e d in s e c t i o n 8 4 7 ( 2 ) ... a r e a t h a n d , th i s c a s e m a y no t be p u r s u e d if t h e 

a c c u s e d h a s a va l id e x c u s e for b e i n g a b s e n t ( see s e c t i o n 8 4 7 ( 1) of t h e A d m i n i s t r a t i o n of 

J u s t i c e A c t ) . U n d e r t h i s falls - in a d d i t i o n t o p h y s i c a l i l lness - in c e r t a i n c i r c u m s t a n c e s 

a l s o m e n t a l i l lness in t h e f o r m of a m e n t a l d e t e r i o r a t i o n . 

S i n c e 7 M a r c h 1994 a c o n s i d e r a b l e n u m b e r o f c o u r t s e s s ions h a v e b e e n h e l d d u r i n g 

w h i c h a c o n s i d e r a b l e n u m b e r of w i t n e s s e s h a v e b e e n h e a r d . D u r i n g t h e c o n t i n u i n g t r i a l 

it r e m a i n s to h e a r , o n c e m o r e , five c e n t r a l w i t n e s s e s a n d - no t l e a s t - [ t h e a p p l i c a n t ] , 

a n d it m u s t be c o n s i d e r e d to b e of d e c i s i v e i m p o r t a n c e to his p o s s i b i l i t i e s of d e f e n d i n g 

h imse l f , t h a t b e is c a p a b l e , d u r i n g t h e r e - e x a m i n a t i o n s a n d d u r i n g t h e o r a l p l e a d i n g s , t o 

u n d e r s t a n d a n d e x p r e s s h i m s e l f a b o u t t h e c h a r g e s a n d t h e s u b s t a n t i a l a m o u n t o f evi

d e n c e . A c c o r d i n g t o t h e e x i s t i n g m e d i c a l i n f o r m a t i o n [ t h e a p p l i c a n t ' s ] i n t e l l e c t is p e r 

m a n e n t l y i m p a i r e d to a c o n s i d e r a b l e e x t e n t , c a u s e d by v a s c u l a r - r e l a t e d d e m e n t i a w i t h 

t h e r e s u l t t h a t , in o u r o p i n i o n , he w o u l d be u n a b l e t o p a r t i c i p a t e in t h e p r o c e e d i n g s at a 

q u a l i f i e d level , h a v i n g r e g a r d t o t h e s p e c i a l c h a r a c t e r a n d d i m e n s i o n of t h e c a s e a n d , 

t h u s , t h e r e q u i r e m e n t s to his i n t e l l e c t u a l level w h i c h c o n c l u d i n g t h e c a s e in a r e s p o n 

s ib le m a n n e r d e m a n d s . A c o n t i n u i n g a d j o u r n m e n t ol t h e t r i a l w o t d d no t e n t a i l t h a t [ t h e 

a p p l i c a n t ] is b e t t e r p l a c e d t h a n o t h e r a c c u s e d , i n c l u d i n g a c c u s e d w h o a r e c o v e r e d by t h e 

r u l e s in A r t i c l e s 6 8 , 6 9 a n d 73 of t h e P e n a l C o d e c o v e r i n g s a n c t i o n s a g a i n s t m e n t a l l y 

d e v i a t i n g o f f e n d e r s . ... A l so t h e s e a c c u s e d a r e p r o t e c t e d by t h e g u a r a n t e e of a fair t r i a l 

w h i c h s e c t i o n s 8 4 6 a n d 847 e x p r e s s . 

T h e r e f o r e , we find t h a t w h a t t h e p r o s e c u t i o n h a s s u b m i t t e d c o n c e r n i n g t h e con

t i n u a t i o n of t h e c a s e d o e s no t c o n s t i t u t e a b a s i s for s e t t i n g a s i d e t h e c o u r t ' s p r e v i o u s 

d e c i s i o n t o a d j o u r n t h e c a s e u n t i l f u r t h e r n o t i c e , s i nce [ t h e a p p l i c a n t ' s ] s t a t e o f h e a l t h 

sti l l e n t a i l s t h a t he h a s a va l id e x c u s e for b e i n g a b s e n t . T h u s , w e v o t e in f avour of 

r e j e c t i n g t h e p r o s e c u t i o n ' s r e q u e s t to c o n t i n u e t h e c a s e . " 

Following this decis ion counsel for the defence in formed the cour t on 
10 Apri l 1995 t h a t t he r e q u e s t for r e - h e a r i n g the five wi tnesses a n d the 
app l i can t was w i t h d r a w n s ince it was cons ide red i r r e spons ib le in view of 
his s t a t e of h e a l t h to confront t he app l i can t wi th the wi tnesses or to h e a r 
h im aga in . F u r t h e r m o r e counse l for t he defence a n n o u n c e d t h a t mos t 
likely t he app l i can t would not be p r e s e n t d u r i n g the r e m a i n i n g sessions. 
T h e p rosecu to r s dec la red t h a t t hey would not r e q u e s t t ha t t he appl ican t 
be fe tched by force. C o u n s e l was accordingly now ready to c o m m e n c e the 
ora l p l ead ings . 

T h e ora l p lead ings c o m m e n c e d on 15 May 1995 and e n d e d on 7 J u n e 
1995 w h e n the case was accep ted for ad jud ica t ion . T h e app l i can t did not 
a t t e n d t he se cour t sessions. 
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J u d g m e n t was p r o n o u n c e d on 22 J u n e 1995. By fifteen vo tes to five the 
app l i can t was found gui l ty of hav ing viola ted sect ion 5(1) of Act no . 11 7 of 
15 Apri l 1964 conce rn ing M i n i s t e r s ' respons ib i l i t ies whils t in office. He 
was s e n t e n c e d to four m o n t h s ' i m p r i s o n m e n t which was s u s p e n d e d pro
vided no fu r the r c r imina l act would be c o m m i t t e d wi th in a per iod of one 
year . T h e j u d g m e n t con t a ined t h o r o u g h r e a s o n i n g wi th r e g a r d to the 
app l i can t ' s guilt as well as his s e n t e n c e . T h e costs of t he p roceed ings were 
b o r n e by the S t a t e . 

T h e j u d g m e n t of the C o u r t o f T m p e a c h m e n t is final. 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

1. Provisions relating to the Court of Inquiry 

( T r a n s l a t i o n ) 

A r t i c l e 61 o f t h e C o n s t i t u t i o n 

"... S p e c i a l c o u r t s w i t h p o w e r s to p a s s j u d g m e n t s c a n n e v e r be i n s t i t u t e d . " 

S e c t i o n 2 1 o f t h e A d m i n i s t r a t i o n o f J u s t i c e A c t 

" T h e G o v e r n m e n t r e t a i n t h e i r r i g h t to i n s t i t u t e s p e c i a l c o u r t s save a s r e g a r d s spec i a l 

c o u r t s w i t h p o w e r s t o p a s s j u d g m e n t s . . ." 

S e c t i o n 2 1 a o f t h e A d m i n i s t r a t i o n o f J u s t i c e A c t 

"(1) T h e M i n i s t e r o f J u s t i c e m a y r e q u e s t o n e o r s e v e r a l j u d g e s t o c o n d u c t a n 

i n v e s t i g a t i o n of spec i f ic m a t t e r s . T h e M i n i s t e r of J u s t i c e m a y d e c i d e t h a t e x p e r t s p a r t i 

c i p a t e in t h e i n v e s t i g a t i o n . 

(2) T h e C o u r t of I n q u i r y h a s no p o w e r s t o p a s s j u d g m e n t s . 

(3) T h e i n v e s t i g a t i o n is c o n d u c t e d a c c o r d i n g t o t h e r u l e s of [ t h e A d m i n i s t r a t i o n of 

J u s t i c e A c t ] . H o w e v e r , t h e M i n i s t e r of J u s t i c e m a y in s p e c i a l c a s e s d e c i d e t h a t t h e 

i n v e s t i g a t i o n sha l l be c o n d u c t e d in c a m e r a ... 

(4) T h e d e c i s i o n s of t h e C o u r t of I n q u i r y m a y be a p p e a l e d a g a i n s t d i r e c t l y t o t h e 

S u p r e m e C o u r t . 

(5) T h e i n v e s t i g a t i o n is c o n c l u d e d by a r e p o r t . T h e r e p o r t is p u b l i s h e d by t h e Min i s 

t e r o f j u s t i c e , u n l e s s q u i t e e x c e p t i o n a l r e a s o n s s p e a k a g a i n s t p u b l i c a t i o n . " 

2. The competence and composition of the Court of Impeachment 

( T r a n s l a t i o n ) 

A r t i c l e 16 o f t h e C o n s t i t u t i o n 

" M i n i s t e r s c a n be p r o s e c u t e d for t h e d i s c h a r g e of t h e i r office by t h e K i n g o r by Pa r 

l i a m e n t . T h e C o u r t of I m p e a c h m e n t sha l l t r y t h e c a s e s i n s t i t u t e d a g a i n s t t h e M i n i s t e r s 

for t h e d i s c h a r g e of t h e i r o f f ice . " 
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Art ic le 59 of the C o n s t i t u t i o n , which was given its p r e s e n t word ing by 
the C o n s t i t u t i o n of 5 J u n e 1953, r e ads as follows ( t r a n s l a t i o n ) : 

" ( 1 ) T h e C o u r t of I m p e a c h m e n t s h a l l cons i s t of u p to fifteen o f t h e e l d e s t - a c c o r d i n g 

t o s e n i o r i t y of office - o r d i n a r y m e m b e r s o f t h e h i g h e s t c o u r t of j u s t i c e of t h e K i n g d o m 

a n d a n e q u a l n u m b e r of m e m b e r s a p p o i n t e d for six y e a r s by P a r l i a m e n t a c c o r d i n g to 

p r o p o r t i o n a l r e p r e s e n t a t i o n . O n e o r m o r e s u b s t i t u t e s s h a l l be a p p o i n t e d for e a c h 

a p p o i n t e d m e m b e r . N o m e m b e r of P a r l i a m e n t sha l l be a p p o i n t e d o r ac t a s a m e m b e r of 

t h e C o u r t of I m p e a c h m e n t . W h e r e in a p a r t i c u l a r i n s t a n c e s o m e of t h e m e m b e r s of t h e 

h i g h e s t c o u r t of j u s t i c e of t h e K i n g d o m a r e p r e v e n t e d f rom t a k i n g p a r t in t h e t r i a l a n d 

a d j u d i c a t i o n of a c a s e , a n e q u a l n u m b e r of t h e m e m b e r s of t h e C o u r t of I m p e a c h m e n t 

l a s t a p p o i n t e d by P a r l i a m e n t s h a l l r e t i r e f r o m t h e i r s e a t s . 

(2) T h e C o u r t of I m p e a c h m e n t s h a l l e l ec t a P r e s i d e n t f rom a m o n g i ts m e m b e r s . 

(3) W h e r e a e a s e h a s b e e n b r o u g h t be fo re t h e C o u r t of I m p e a c h m e n t , t h e m e m b e r s 

a p p o i n t e d by P a r l i a m e n t sha l l r e t a i n t h e i r s e a t s in t h e C o u r t o f I m p e a c h m e n t for t h e 

d u r a t i o n o f s u c h c a s e , e v e n if t h e t e r m for w h i c h t h e y w e r e a p p o i n t e d h a s e x p i r e d . 

(4) D e t a i l e d r u l e s for t h e C o u r t o f I m p e a c h m e n t s h a l l be p r o v i d e d by s t a t u t e . " 

De t a i l ed rules for the C o u r t of I m p e a c h m e n t a r e laid down by 
Act no. 100 of 1954 (see t he Conso l ida t ion Act no. 641 of 17 S e p t e m b e r 
1986) - the C o u r t of I m p e a c h m e n t Act . Re levan t provisions of t he Act 
r ead as follows ( t r a n s l a t i o n ) : 

S e c t i o n 1 ( 1 ) 

" T h e C o u r t o f I m p e a c h m e n t s h a l l t r y t h e c a s e s i n s t i t u t e d by t h e K i n g o r P a r l i a m e n t 
a g a i n s t t h e M i n i s t e r s . " 

S e c t i o n 2 

" ( 1 ) T h e C o u r t of I m p e a c h m e n t sha l l cons i s t of t h e o r d i n a r y m e m b e r s of t h e 
S u p r e m e C o u r t a n d a n e q u a l n u m b e r o f m e m b e r s a p p o i n t e d for s ix y e a r s by P a r l i a m e n t 
a c c o r d i n g to p r o p o r t i o n a l r e p r e s e n t a t i o n . X o m e m b e r of P a r l i a m e n t sha l l be a p p o i n t e d 
o r ac t a s a m e m b e r of t h e C o u r t of I m p e a c h m e n t . 

(2) F o r e a c h p e r s o n a p p o i n t e d , two s u b s t i t u t e s sha l l i m m e d i a t e l y be a p p o i n t e d 
a c c o r d i n g t o p r o p o r t i o n a l r e p r e s e n t a t i o n . 

(3) W h e r e a n y of t h e j u d g e s a p p o i n t e d by P a r l i a m e n t r e t i r e s f r o m t h e C o u r t o f 
I m p e a c h m e n t b e f o r e e x p i r y of t h e t e r m of t h e a p p o i n t m e n t , t h e s u b s t i t u t e first 
a p p o i n t e d for h i m s h a l l t a k e his s e a t in t h e C o u r t o f I m p e a c h m e n t for t h e r e m a i n i n g 
p a r t of t e r m . W h e r e t h e f irs t a p p o i n t e d s u b s t i t u t e is p r e v e n t e d f rom d o i n g so o r w h e r e 
h e r e t i r e s f rom t h e C o u r t o f I m p e a c h m e n t a s w e l l , t h e s e c o n d s u b s t i t u t e t a k e s his 
p l a c e . 

(4) N o s u p p l e m e n t a r y a p p o i n t m e n t s of s u b s t i t u t e s sha l l be h e l d . 

(5) W h e r e a c a s e h a s b e e n b r o u g h t b e f o r e t h e C o u r t of I m p e a c h m e n t , t h e m e m b e r s 

a p p o i n t e d by P a r l i a m e n t s h a l l r e t a i n t h e i r s e a t s in t h e c o u r t for t h e d u r a t i o n of s u c h 

c a s e , e v e n if t h e t e r m for w h i c h t h e y w e r e a p p o i n t e d h a s e x p i r e d . " 



N1X.N-HANSKN v. DENMARK DECISION 339 

S e c t i o n 5 

" (1 ) W h e r e in a p a r t i c u l a r i n s t a n c e s o m e of t h e j u d g e s of t h e S u p r e m e C o u r t a r c 

p r e v e n t e d f r o m t a k i n g p a r t in t h e t r i a l a n d a d j u d i c a t i o n of t h e c a s e , a n e q u a l n u m b e r o f 

t h e m e m b e r s las t e l e c t e d by P a r l i a m e n t a c c o r d i n g to p r o p o r t i o n a l r e p r e s e n t a t i o n sha l l 

r e t i r e f rom t h e i r s e a t s . 

(2) W h e r e o n e of t h e a p p o i n t e d j u d g e s is p r e v e n t e d f rom t a k i n g p a r t in t h e t r i a l of 

t h e i n d i v i d u a l c a s e , h i s s e a t in t h e c o u r t sha l l be t a k e n by t h e s u b s t i t u t e f irs t a p p o i n t e d 

for h i m ; w h e r e h e is a l so p r e v e n t e d f rom t a k i n g p a r t in t h e c a s e , t h e s e c o n d s u b s t i t u t e 

sha l l t a k e his s e a t . W h e r e he is a l s o p r e v e n t e d f rom t a k i n g p a r t in t h e c a s e , t h e m o s t 

j u n i o r S u p r e m e C o u r t j u d g e in office sha l l r e t i r e f rom h i s s e a t . " 

S e c t i o n 6 

" I n n o c a s e c a n t h e b e n c h of t h e C o u r t of I m p e a c h m e n t c o m p r i s e less t h a n 

e i g h t e e n j u d g e s . " 

S e c t i o n 8 

" E a c h of t h e j u d g e s of t h e C o u r t of I m p e a c h m e n t sha l l m a k e a w r i t t e n s o l e m n 

a s s u r a n c e on his h o n o u r a n d c o n s c i e n c e t h a t he wil l a t t e n t i v e l y follow t h e p r o c e e d i n g s in 

t h e c o u r t a n d p a s s j u d g m e n t a s he finds it to be r i g h t a n d t r u e a c c o r d i n g t o t h e l aw a n d 

t h e e v i d e n c e of t h e c a s e . " 

O n 28 May 1990 P a r l i a m e n t a p p o i n t e d fifteen lay j u d g e s a n d th i r ty 
s u b s t i t u t e s for t he per iod from 18 May 1990 un t i l 17 May 1996 (see t he 
P a r l i a m e n t a r y P roceed ings , Yearbook and Index , 1990-1991, p . 172). 
Seven of the lay j u d g e s had also been appo in t ed as lay j u d g e s or sub
s t i t u t e s in the p r e c e d i n g per iod from 18 May 1984 unt i l 17 M a y 1990. 

3. Provisions on the accused's right and duty to be present 

Relevan t provis ions of t he C o u r t of I m p e a c h m e n t Act ( t r ans l a t i on ) : 

S e c t i o n 3 3 

" W h e r e t h e d e f e n d a n t fails t o a p p e a r w i t h o u t lawful c a u s e of a b s e n c e f r o m t h e h e a r 

i n g m e n t i o n e d in s e c t i o n 29 o r a n y s u b s e q u e n t h e a r i n g , t h e C o u r t of I m p e a c h m e n t may-

t a k e w h a t e v e r s t e p s n e c e s s a r y to s e c u r e h i s p r e s e n c e , i n c l u d i n g , if n e c e s s a r y , t o h a v e 

h i m f e t c h e d by f o r c e . " 

S e c t i o n 4 2 

" W h e r e t h e d e f e n d a n t d o e s no t a p p e a r a n d c a n n o t i m m e d i a t e l y be b r o u g h t b e f o r e t h e 

c o u r t , t h e c o u r t d e c i d e s , a f t e r t h e p r o s e c u t o r a n d c o u n s e l for t h e d e f e n c e h a v e s p o k e n , 

w h e t h e r t h e c a s e is n e v e r t h e l e s s t o be a d v a n c e d , o r w h e t h e r it s h o u l d be a d j o u r n e d . " 

S e c t i o n 7 7 

" U n l e s s o t h e r w i s e s t i p u l a t e d by t h i s A c t , t h e A d m i n i s t r a t i o n of J u s t i c e Ac t a p p l i e s to 

t h e p r o c e d u r e b e f o r e t h e C o u r t of I m p e a c h m e n t . " 
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Re levan t provisions of t he A d m i n i s t r a t i o n o f ju s t i c e Act r ead as follows 
( t r a n s l a t i o n ) : 

S e c t i o n 8 4 6 

" U n l e s s a n e x c e p t i o n is s t i p u l a t e d by law, t h e d e f e n d a n t m u s t be p r e s e n t in p e r s o n 

d u r i n g t h e e n t i r e t r i a l a s l o n g a s he h a s a c c e s s t o m a k i n g a s t a t e m e n t ; h o w e v e r , a f t e r t h e 

e x a m i n a t i o n of t h e d e f e n d a n t is c o n c l u d e d , t h e p r e s i d i n g j u d g e m a y p e r m i t h i m t o 

e x c u s e h i m s e l f . " 

S e c t i o n 8 4 7 

" ( 1 ) W h e r e t h e d e f e n d a n t fails to a p p e a r a t t h e b e g i n n i n g of o r d u r i n g t h e t r i a l , a n d 

w h e r e he c a n n o t i m m e d i a t e l y be b r o u g h t b e f o r e t h e c o u r t , t h e c a s e will be a d j o u r n e d . 

W h e r e t h e d e f e n d a n t fails t o a p p e a r d e s p i t e lawful s u m m o n s a n d w i t h o u t s t a t i n g a 

lawful c a u s e of a b s e n c e , t h e c o u r t m a y d e c i d e , h o w e v e r , t h a t w i t n e s s e s a n d e x p e r t s w h o 

h a v e a p p e a r e d m u s t be e x a m i n e d , if t h i s is f o u n d c o m p a t i b l e w i t h t h e i n t e r e s t s of t h e 

d e f e n d a n t a n d p r o v i d e d a n a d j o u r n m e n t of t h e e x a m i n a t i o n wil l be of s u b s t a n t i a l 

i n c o n v e n i e n c e t o t h e p e r s o n s w h o h a v e a p p e a r e d o r involve c o n s i d e r a b l e p o s t p o n e m e n t 

of t h e c a s e . H o w e v e r , e x a m i n a t i o n s p u r s u a n t t o t h e s e c o n d s e n t e n c e c a n on ly b e 

c a r r i e d t h r o u g h if t h e d e f e n d a n t ' s c o u n s e l h a s a p p e a r e d a n d c o n s e n t s to t h e e x a m i n 

a t i o n . 

(2) A t r i a l c a n be e x p e d i t e d in t h e d e f e n d a n t ' s a b s e n c e if t h e c o u r t finds t h a t h is 

p r e s e n c e is no t n e c e s s a r y : 

(i) w h e n h e h a s e s c a p e d a f t e r s e rv ice of t h e i n d i c t m e n t on h i m , 

(ii) w h e n , a f t e r h a v i n g a p p e a r e d w h e n t h e c a s e w a s o p e n e d , he h a s left t h e c o u r t 

w i t h o u t l eave of t h e c o u r t , 

(iii) w h e n it is d e e m e d 

(a ) t h a t t h e m o s t s e v e r e p u n i s h m e n t is a m a t t e r of i m p r i s o n m e n t for s ix m o n t h s , 

a n d t h a t t h e d e f e n d a n t h a s c o n s e n t e d to t h e e x p e d i t i o n of t h e c a s e , o r 

(b) t h a t t h e t r i a l wil l u n d o u b t e d l y l e a d to his a c q u i t t a l . " 

COMPLAINTS 

T h e app l ican t c o m p l a i n e d t h a t he did not have , in t he d e t e r m i n a t i o n of 
the c r imina l c h a r g e s aga ins t h i m , a fair t r ia l wi th in a r ea sonab l e t i m e by 
an i n d e p e n d e n t a n d impa r t i a l t r i buna l . M o r e specifically t he app l i can t 
compla ined tha t : 

(a) t he p roceed ings in t he C o u r t of I nqu i ry did not comply wi th t he 
r e q u i r e m e n t s of fa i rness and were to some e x t e n t held in c a m e r a , a n d 
t h a t t he se p roceed ings and the i r o u t c o m e m a d e a p r o p e r eva lua t ion of 
evidence in t he C o u r t of I m p e a c h m e n t imposs ib le ; 

(b) t he C o u r t of I m p e a c h m e n t was not an i n d e p e n d e n t a n d i m p a r t i a l 
t r i buna l ; 

(c) t h e C o u r t of I m p e a c h m e n t refused the app l ican t pe rmi s s ion to 
h e a r two wi tnesses in suppor t of his c la im to dismiss t he case ; 
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(d) the C o u r t of I m p e a c h m e n t a l lowed the use of t he t r a n s c r i p t s from 
the C o u r t of Inqui ry ; 

(e) the C o u r t of I m p e a c h m e n t dec ided to c o n t i n u e t h e p roceed ings 
desp i t e t he app l i can t ' s s t a t e of h e a l t h ; and 

(f) the case was not d e t e r m i n e d wi th in a r ea sonab le t i m e . 

P R O C E D U R E 

T h e app l ica t ion was i n t r o d u c e d on 6 D e c e m b e r 1990 a n d r eg i s t e r ed on 
25 O c t o b e r 1995. 

O n 8 S e p t e m b e r 1997 the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s 
(" the C o m m i s s i o n " ) dec ided to c o m m u n i c a t e to t he G o v e r n m e n t t he 
app l i can t ' s c o m p l a i n t s c o n c e r n i n g the i n d e p e n d e n c e and i m p a r t i a l i t y of 
t he C o u r t of I m p e a c h m e n t a n d the cour t ' s decis ion to c o n t i n u e t h e t r ia l 
desp i t e the app l i can t ' s s t a t e of hea l t h . 

T h e G o v e r n m e n t ' s w r i t t e n obse rva t ions were s u b m i t t e d on 11 F e b r u a r y 
1998, af ter two ex tens ions of t he t ime- l imi t fixed for t h a t p u r p o s e . T h e 
app l ican t rep l ied on 14 Apr i l 1998. 

THE LAW 

T h e app l i can t compla ined of a n u m b e r of violat ions of Art ic le 6 of t he 
C o n v e n t i o n which in so far as r e l evan t r e a d s as follows: 

" 1 . I n t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s o r o f a n y c r i m i n a l c h a r g e 

a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a fa i r a n d p u b l i c h e a r i n g w i t h i n a r e a s o n a b l e t i m e by 

a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l . . . 

2 . E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence s h a l l be p r e s u m e d i n n o c e n t u n t i l p r o v e d 

g u i l t y a c c o r d i n g t o law. 

3 . E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence h a s t h e fo l lowing m i n i m u m r i g h t s : 

(a ) t o be i n f o r m e d p r o m p t l y , in a l a n g u a g e w h i c h he u n d e r s t a n d s a n d in d e t a i l , of t h e 

n a t u r e a n d c a u s e of t h e a c c u s a t i o n a g a i n s t h i m ; 

(b) t o h a v e a d e q u a t e t i m e a n d fac i l i t i es for t h e p r e p a r a t i o n of h i s d e f e n c e ; 

(c) to d e f e n d h i m s e l f in p e r s o n o r t h r o u g h l ega l a s s i s t a n c e of h i s o w n c h o o s i n g or , if 

h e h a s n o t suf f ic ien t m e a n s t o p a y for l e g a l a s s i s t a n c e , t o b e g i v e n it f ree w h e n t h e 

i n t e r e s t s of j u s t i c e so r e q u i r e ; 

(d) t o e x a m i n e o r h a v e e x a m i n e d w i t n e s s e s a g a i n s t h i m a n d to o b t a i n t h e a t t e n d a n c e 

a n d e x a m i n a t i o n of w i t n e s s e s on his b e h a l f u n d e r t h e s a m e c o n d i t i o n s as w i t n e s s e s 

a g a i n s t h i m ; 

T h e C o u r t recal ls t h a t t he g u a r a n t e e s in p a r a g r a p h s 2 and 3 of Art ic le 6 
r e p r e s e n t cons t i t uen t e l e m e n t s of t he g e n e r a l concept of a fair t r ia l 
e m b o d i e d in p a r a g r a p h 1. In view of t he n a t u r e of t he violat ions a l leged by 
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t h e app l i can t , t he C o u r t the re fo re cons iders it a p p r o p r i a t e to g r o u p re la
ted m a t t e r s of c o m p l a i n t a n d to t ake t he re levan t p a r a g r a p h s of Ar t ic le 6 
t o g e t h e r . 

(a) The fairness of the proceedings before the Court of Inquiry 

T h e app l ican t c o m p l a i n e d t h a t t he p roceed ings in t he C o u r t of Inqu i ry 
were conduc t ed in an inquis i tor ia l m a n n e r wi thou t p r o p e r s e p a r a t i o n 
b e t w e e n the funct ions of t he j u d g e and the funct ions of t he p rosecu to r . 
T h e app l ican t was not p roper ly in formed of t he p roceed ings aga ins t h im 
and he was not a d m i t t e d inf luence on m a t t e r s essen t ia l for his defence . 
T h u s , he was not not if ied of w r i t t e n evidence and wi tnesses p roduced 
aga ins t h im and he was not given an o p p o r t u n i t y to call wi tnesses on his 
behalf. H e also c o m p l a i n e d tha t the first seven sess ions were held in 
c a m e r a . In t h e app l i can t ' s opin ion the C o u r t of Inqu i ry in fact d e t e r m i n e d 
his gui l t . H e s u b m i t t e d t h a t t he se deficiencies severely pre jud iced the 
s u b s e q u e n t t r ia l . 

T h e C o u r t recal ls t h a t u n d e r Art ic le 6, everyone c h a r g e d wi th a c r imi 
nal offence has the r ight to a fair a n d publ ic h e a r i n g by a n i n d e p e n d e n t 
and i m p a r t i a l t r i b u n a l (Article 6 § 1), to be in formed p r o m p t l y of t he na
t u r e a n d cause of t he accusa t ion aga ins t h im (Article 6 § 3 (a ) ) , to have 
a d e q u a t e t i m e and facilities for t he p r e p a r a t i o n of his defence (Article 6 
§ 3 (b)) a n d to de fend h imse l f in pe r son or t h r o u g h legal ass i s tance 
(Article 6 § 3 (c)). 

In t he p r e s e n t case t h e C o u r t no tes t h a t t he pu rpose of the p roceed ings 
c o n d u c t e d by the C o u r t of Inqu i ry and the repor t eventua l ly issued by t h a t 
cour t was to form a basis for P a r l i a m e n t to dec ide on w h e t h e r to press 
c h a r g e s aga ins t c e r t a i n pe r sons who w e r e , or had b e e n , e n t r u s t e d wi th 
publ ic au thor i ty , for hav ing d i s r e g a r d e d the i r du t i e s whils t in office. T h e s e 
p roceed ings were the re fo re no t as such conce rned w i t h " d e t e r m i n i n g the 
c h a r g e " (see Croc ian i and O t h e r s v. I taly, app l ica t ion nos. 8603/79, 8722/ 
79, 8723/79 and 8729/79, C o m m i s s i o n decis ion of 18 D e c e m b e r 1980, 
Decis ions a n d R e p o r t s (DR) 22, p . 147). 

It follows t h a t , in so far as t h e app l i can t ' s compla in t is d i r ec t ed 
aga ins t t h a t p a r t of t h e p roceed ings t a k e n in isolat ion, it is i ncompa t ib l e 
ratione materiae wi th the provisions of t he Conven t i on a n d the app l ica t ion 
m u s t be re jec ted on this po in t , p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of t he 
Conven t i on . 

T h e C o u r t recal ls , however , t h a t a l t h o u g h the p r i m a r y pu rpose of Ar t 
icle 6 of t he C o n v e n t i o n as far as c r imina l m a t t e r s a re conce rned is to 
e n s u r e a fair t r ia l by a " t r i b u n a l " c o m p e t e n t to d e t e r m i n e "any c r imina l 
c h a r g e " , it does not follow tha t Art ic le 6 has no app l i ca t ion to p re - t r i a l 
p roceed ings . T h e " r e a s o n a b l e t i m e " m e n t i o n e d in Art ic le 6 § 1, for 
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i n s t ance , begins to r u n from the m o m e n t a " c h a r g e " comes in to be ing , 
wi th in t he a u t o n o m o u s , subs t an t ive m e a n i n g to be given to t h a t t e r m . 
O t h e r r e q u i r e m e n t s of Art ic le 6, especial ly of p a r a g r a p h 3, m a y also be 
re levant before a case is sen t for t r ia l if and in so far as t he fa i rness of the 
tr ial is likely to be ser iously p re jud iced by an ini t ia l fai lure to comply wi th 
t h e m (see t he Imbr iosc ia v. Swi tze r land j u d g m e n t of 24 N o v e m b e r 1993, 
Scries A no. 275, p . 13, § 36) . 

T h e C o u r t has the re fo re cons ide red the p roceed ings as a whole , in 
o rde r to d e t e r m i n e w h e t h e r the p roceed ings before t he C o u r t of Inqu i ry 
could have w e a k e n e d the s i tua t ion of t h e appl ican t to such an e x t e n t t h a t 
all s u b s e q u e n t s tages of t he p roceed ings were unfai r . 

T h e C o u r t recal ls t h a t t he sessions in t he C o u r t of I nqu i ry w e r e publ ic 
except for t he seven first sessions which were held in c a m e r a and t h a t 
s u b s e q u e n t l y t he app l i can t was g r a n t e d access to t he cour t t r a n s c r i p t s of 
t he se first seven sessions. H e was also given an o p p o r t u n i t y of having legal 
ass i s tance t h r o u g h o u t t he h e a r i n g s , which he dec l ined . T h e C o u r t no tes 
f u r t h e r m o r e t h a t w h e n he gave t e s t i m o n y before the C o u r t of Inqu i ry , the 
app l ican t was p r o t e c t e d from se l f - incr iminat ion a n d t h a t he could m a k e 
submiss ions to the C o u r t of Inqu i ry on a n e q u a l foot ing wi th all o t h e r 
wi tnesses h e a r d d u r i n g the inves t iga t ion . 

H a v i n g r ega rd to the object of t he C o u r t of Inqu i ry - to provide a basis 
for P a r l i a m e n t ' s decis ion w h e t h e r to p ress c h a r g e s aga ins t ce r t a in pe r sons 
who w e r e , or had b e e n , e n t r u s t e d wi th publ ic au tho r i t y , for hav ing dis
r e g a r d e d the i r du t i e s whils t in office - and the m e a s u r e s t a k e n in o rde r t o 
p ro t ec t t h e w i tne s se s ' i n t e r e s t s , inc lud ing the app l i can t ' s , t he C o u r t con
s iders t h a t t he p roceed ings before the C o u r t of Inqu i ry did not affect t he 
app l i can t ' s defence to the e x t e n t t h a t one could conc lude at the p re 
l iminary s t age t h a t t he s u b s e q u e n t i m p e a c h m e n t p roceed ings could not 
be fair (see also t he a f o r e m e n t i o n e d Croc ian i and O t h e r s case) . 

C o n s e q u e n t l y , t he C o u r t finds t h a t this p a r t of t he app l i ca t ion does not 
disclose any a p p e a r a n c e of a viola t ion of t h e r igh t s a n d f reedoms g u a r a n 
teed by Art ic le 6 of t h e Conven t i on . 

(b) The independence and impartiality of the Court of Impeachment 

T h e app l i can t compla ined t h a t t he compos i t ion of t he C o u r t of 
I m p e a c h m e n t v io la ted t he i n d e p e n d e n c e and impar t i a l i t y r e q u i r e m e n t in 
Art ic le 6 of t h e C o n v e n t i o n in r e spec t of t he pa r t i c ipa t i on of t he j u d g e s 
e lec ted by P a r l i a m e n t as well as t he pa r t i c ipa t i on of t he S u p r e m e C o u r t 
judges . 

T h e C o u r t recal ls a t t he ou t se t t h a t in o rde r to es tab l i sh w h e t h e r a t r i 
buna l can be cons ide r ed as " i n d e p e n d e n t " , r e g a r d m u s t be had , inter alia, 
to t he m a n n e r of a p p o i n t m e n t of its m e m b e r s and t he i r t e r m of office, t he 
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ex i s t ence of g u a r a n t e e s aga ins t ou t s ide p r e s su re s a n d the q u e s t i o n 
w h e t h e r t h e body p r e s e n t s an a p p e a r a n c e of i n d e p e n d e n c e . As to t h e 
ques t i on of " impar t i a l i t y" , t h e r e a re two aspec t s to this r e q u i r e m e n t . 
Firs t , t h e t r i buna l m u s t be subjectively free of pe r sona l pre judice or bias . 
Secondly, it mus t be i m p a r t i a l from an object ive viewpoint , t h a t is, it m u s t 
offer sufficient g u a r a n t e e s to exc lude any l eg i t ima t e doub t in th is r e spec t 
(see t he Findlay v. t he U n i t e d K i n g d o m j u d g m e n t of 25 F e b r u a r y 1997, 
Reports of Judgments and Decisions 1997-1, p . 281 , § 73). 

( i ) T h e a l l e g a t i o n s r e l a t i n g t o t h e p a r t i c i p a t i o n o f t h e j u d g e s e l e c t e d b y 

P a r l i a m e n t 

T h e G o v e r n m e n t s u b m i t t e d tha t t he r e a s o n for t he special compos i t ion 
of the C o u r t of I m p e a c h m e n t is t he n a t u r e of the cases to be ad jud ica ted 
by t h a t cour t in tha t it m a y face ques t ions the answer to which will to some 
e x t e n t p r e s u p p o s e an ins ight into t he poli t ical condi t ions u n d e r which a 
M i n i s t e r works . In t h e opin ion of t he G o v e r n m e n t the fact t h a t t he lay 
j u d g e s a re a p p o i n t e d by P a r l i a m e n t c a n n o t in i tself l ead to t h e dis
qual i f ica t ion of t he C o u r t of I m p e a c h m e n t w h e n it has to t ry c r imina l 
cases aga ins t Min i s t e r s on t he basis of a decis ion to p ro secu t e m a d e by 
P a r l i a m e n t . F u r t h e r m o r e , t he lay j u d g e s a p p o i n t e d by P a r l i a m e n t a r e 
a p p o i n t e d for a t e r m of six yea r s and they c a n n o t be r emoved d u r i n g t h a t 
per iod . In add i t ion , P a r l i a m e n t has no power of i n s t ruc t ion over t he lay 
j u d g e s a p p o i n t e d by it, a n d t h e r e is no s u b o r d i n a t e r e l a t i onsh ip b e t w e e n 
P a r l i a m e n t a n d the lay j u d g e s . T h e C o u r t of I m p e a c h m e n t was also aware 
of issues r e l a t i n g to its impar t i a l i ty , which it cons ide red on a n u m b e r of 
occasions . Finally, it could not wi th any r e a s o n a b l e n e s s be a r g u e d t h a t t h e 
lay j u d g e s were a p p o i n t e d wi th a view to th is p a r t i c u l a r case . 

In suppor t of his compla in t t he appl ican t s u b m i t t e d t h a t P a r l i a m e n t 
had a doub le funct ion vis-a-vis t he C o u r t of I m p e a c h m e n t in t h a t , on t he 
one h a n d , it exerc ised its power to in i t i a te c r imina l p roceed ings aga ins t 
t he app l ican t and , on t he o t h e r , at a n ea r l i e r t i m e had a p p o i n t e d half of 
t he j u d g e s of the cour t . A l t h o u g h the m e m b e r s of t he C o u r t of I m p e a c h 
m e n t a p p o i n t e d by P a r l i a m e n t a r e not t hemse lves m e m b e r s of P a r l i a m e n t 
t h e r e exist t ies of loyalty be tween P a r l i a m e n t and the lay j u d g e s . T h e y 
were t he re fo re loyal p a r t y followers who would let t hemse lves be led by the 
opin ion of t he i r poli t ical base . Th i s was t h e m o r e so because t he s e t t i ng u p 
of t he C o u r t of Inqu i ry a n d the c h a r g e s b r o u g h t before t he C o u r t of 
I m p e a c h m e n t h a d essent ia l ly a poli t ical p u r p o s e . In fact, t he app l i can t 
a l leged t h a t the t i m e of t he a p p o i n t m e n t of lay j u d g e s by P a r l i a m e n t 
m e a n t t h a t t h e lay j u d g e s were in ac tua l fact a p p o i n t e d in o rde r to pa r t i 
c ipa te in a specific case . T h e app l ican t did not submi t t h a t any of t he se 
j u d g e s w e r e i m p a r t i a l in the subject ive sense bu t t h a t , in the p a r t i c u l a r 
c i r c u m s t a n c e s of t h e case , t hey lacked the necessa ry a p p e a r a n c e of inde
p e n d e n c e or impar t i a l i ty . 
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T h e C o u r t recal ls t h a t the C o u r t of I m p e a c h m e n t was c o m p o s e d of a 
n u m b e r of professional j u d g e s equa l to t he n u m b e r of j u d g e s a p p o i n t e d by 
P a r l i a m e n t . T h e lay j u d g e s were a p p o i n t e d by P a r l i a m e n t by p ropor t i ona l 
r e p r e s e n t a t i o n . T h e y w e r e a p p o i n t e d for a per iod of six yea r s a n d d u r i n g 
t h a t t i m e it was not possible for any au tho r i ty , inc lud ing P a r l i a m e n t , to 
c h a n g e the compos i t ion or in any o t h e r way inf luence t he lay j u d g e s . T h e 
r eason for t he pa r t i c ipa t ion of these lay j u d g e s in t he C o u r t of I m p e a c h 
m e n t is t h a t the cases it is i n t e n d e d to ad jud ica te r e q u i r e a ce r t a in insight 
in poli t ical m a t t e r s . 

T h e C o u r t recal ls , f u r t h e r m o r e , t h a t Art ic le 6 § 1 of t he Conven t ion 
r e q u i r e s i n d e p e n d e n c e not only from t h e execut ive a n d the p a r t i e s bu t 
a lso from the legis la tor , i.e. P a r l i a m e n t (see t h e a f o r e m e n t i o n e d Croc ian i 
a n d O t h e r s case , p . 220) . However , m e r e a p p o i n t m e n t by P a r l i a m e n t 
c a n n o t be seen to cast doubt on the i n d e p e n d e n c e or impa r t i a l i t y of the 
cour t . T h e app l ican t has not a l leged t h a t any of the j u d g e s in ques t ion 
ac tua l ly took ins t ruc t ions or was ac tua l ly b iased . A l though poli t ical sym
p a t h i e s m a y play a pa r t in t he process of a p p o i n t m e n t of lay j u d g e s to the 
C o u r t of I m p e a c h m e n t , the C o u r t does not cons ider tha t this a lone ra ises 
l e g i t i m a t e d o u b t s as to t he i r i n d e p e n d e n c e and impar t i a l i ty . In this 
respec t the C o u r t has pa id a t t e n t i o n , inter alia, to t h e fact t h a t t h e lay 
j u d g e s were r e q u i r e d to t ake a n o a t h to t he effect t h a t t hey would pass 
j u d g m e n t "as [ they] find it to be r igh t a n d t r u e accord ing to t he law and 
the evidence of t he c a s e " and t h a t it is not e s t ab l i shed t h a t t hey were 
a p p o i n t e d wi th a view to ad jud ica te this p a r t i c u l a r case or had dec la red 
poli t ical affil iations conce rn ing the subject m a t t e r in issue. Nor has it 
b e e n e s t ab l i shed t h a t t h e r e ex is ted o t h e r links be tween P a r l i a m e n t and 
the lay j u d g e s which could give rise to misgivings as to t he lay j u d g e s ' 
i n d e p e n d e n c e and impar t i a l i ty . 

T h u s , hav ing had r e g a r d to all t he p a r t i c u l a r c i r c u m s t a n c e s of t h e case 
a n d the special c h a r a c t e r of t he C o u r t of I m p e a c h m e n t as well as the 
g u a r a n t e e s which exis ted in o r d e r to p ro t ec t it aga ins t ou t s ide p re s su re s , 
t h e C o u r t does not cons ider t h a t the pa r t i c ipa t ion of j u d g e s a p p o i n t e d by 
P a r l i a m e n t discloses any a p p e a r a n c e of a violat ion of t he i n d e p e n d e n c e 
a n d impar t i a l i t y r e q u i r e m e n t in Art ic le 6 of the Conven t i on . 

( i i ) T h e a l l e g a t i o n s r e l a t i n g t o t h e p a r t i c i p a t i o n o f t h e S u p r e m e C o u r t j u d g e s 

T h e G o v e r n m e n t c o n t e n d e d t h a t t h e S u p r e m e C o u r t j u d g e s on the 
b e n c h of t he C o u r t of I m p e a c h m e n t h a d not a t any t i m e pr io r to t he 
i m p e a c h m e n t case b e e n involved in t he p r e p a r a t i o n of t he case a n d in the 
course of even t s l ead ing u p to p rosecu t ion . On ly on two occasions had the 
S u p r e m e C o u r t d e t e r m i n e d appea l s aga ins t p r o c e d u r a l decis ions m a d e by 
t h e C o u r t of Inqui ry . T h e s e decis ions had no connec t ion wi th t he sub
s e q u e n t c r imina l case aga ins t t h e app l i can t a n d they did not involve any 
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decis ion on issues covered in t he s u b s e q u e n t c r imina l case . T h e fact t h a t 
t he C o u r t of Inqu i ry was cha i r ed by a col league of t he p a r t i c i p a t i n g 
S u p r e m e C o u r t j u d g e s could not provide a r ea sonab l e basis for ra i s ing 
d o u b t s about t he impa r t i a l i t y of t he p a r t i c i p a t i n g S u p r e m e C o u r t j u d g e s . 
Nor could the ques t i on of t he a l leged pe rcep t ion in c e r t a i n p a r t s of the 
popu la t ion of the r e l a t i onsh ip b e t w e e n the C o u r t of Inqu i ry a n d the 
S u p r e m e C o u r t l ead to any r easonab le doub t s be ing ra i sed as to w h e t h e r , 
based on an objective a s s e s s m e n t , t he C o u r t of I m p e a c h m e n t a p p e a r e d to 
be i m p a r t i a l . 

T h e appl ican t s u b m i t t e d t h a t the p a r t i c i p a t i n g S u p r e m e C o u r t j u d g e s 
did not fulfil the r e q u i r e m e n t of objective impa r t i a l i t y as some of these 
judges had d e t e r m i n e d appea l s m a d e aga ins t decis ions of the C o u r t of 
Inqui ry . Also the fact t h a t the j u d g e p res id ing in t he C o u r t of Inqu i ry 
was at the s a m e t ime a S u p r e m e C o u r t j u d g e and m u s t be p r e s u m e d to 
have d iscussed the case wi th his col leagues d u r i n g a n d af ter the pro
ceedings in t he C o u r t of I nqu i ry m a d e the S u p r e m e C o u r t j u d g e s par t i a l 
in t he s u b s e q u e n t p roceed ings in t he C o u r t of I m p e a c h m e n t . Finally, the 
app l ican t s u b m i t t e d t h a t t he fact t h a t t h e C o u r t of I nqu i ry was cha i r ed 
by a S u p r e m e C o u r t j u d g e and its sessions w e r e held in t h e offices of t he 
S u p r e m e C o u r t left an impres s ion on the publ ic at l a rge t h a t t he 
Supreme C o u r t as such was involved in t he act ivi t ies of t he C o u r t of 
Inqui ry . T h e s u b s e q u e n t p roceed ings in the C o u r t of I m p e a c h m e n t , 
involving also S u p r e m e C o u r t j u d g e s , would t hus not a p p e a r i m p a r t i a l in 
t he eyes of t he publ ic a t l a rge . 

T h e C o u r t no tes t h a t t he app l ican t does not d i s p u t e t he pe r sona l 
impar t i a l i t y of the p a r t i c i p a t i n g S u p r e m e C o u r t j u d g e s . As to t he objec
tive tes t it mus t be d e t e r m i n e d w h e t h e r , i r respec t ive of t he j u d g e ' s pe r 
sonal conduc t t h e r e a r e a sce r t a inab l e facts which m a y ra ise d o u b t s as to 
his or her impar t i a l i t y . In this respec t even a p p e a r a n c e s m a y be of a 
c e r t a i n i m p o r t a n c e . W h a t is a t s t ake is t he conf idence which the cour t s 
in a d e m o c r a t i c society m u s t inspire in t he publ ic , inc lud ing the accused. 
Accordingly, any j u d g e in respec t of w h o m t h e r e is a l eg i t ima t e r ea son to 
fear a lack of impa r t i a l i t y m u s t w i thd raw . In dec id ing w h e t h e r in a given 
case t h e r e is a l e g i t i m a t e r ea son to fear t h a t a p a r t i c u l a r j u d g e lacks 
impar t i a l i ty , t he s t a n d p o i n t of t he accused is i m p o r t a n t bu t not decisive. 
W h a t is decisive is w h e t h e r th is fear can be held to be objectively j u s t i 
fied (see t he Cas t i l lo Alga r v. Spa in j u d g m e n t of 28 O c t o b e r 1998, Reports 
1998-VIII, p . 3116, § 45) . 

T h e C o u r t recal ls t h a t t he S u p r e m e C o u r t on two occasions d e t e r m i n e d 
appea l s aga ins t decis ions m a d e by the C o u r t of Inqui ry . O n bo th occasions 
five S u p r e m e C o u r t j u d g e s p a r t i c i p a t e d in t he dec i s ion -mak ing in t he 
S u p r e m e C o u r t , a n d four of t he se s u b s e q u e n t l y p a r t i c i p a t e d in t he p ro 
ceed ings in t h e C o u r t of I m p e a c h m e n t . T h e C o u r t recal ls t h a t t he m e r e 
fact t h a t t he se j u d g e s also m a d e p re - t r i a l decis ions c a n n o t be t a k e n as in 
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i tself jus t i fy ing fears as to t he i r impar t i a l i t y ; w h a t m a t t e r s is t he scope and 
n a t u r e of t he se decis ions (see t he N o r t i e r v. t h e N e t h e r l a n d s j u d g m e n t of 
24 A u g u s t 1993, Ser ies A no. 267, p . 15, § 33 , a n d t h e Fey v. A u s t r i a j u d g 
m e n t of 24 F e b r u a r y 1993, Ser ies A no. 255-A, p . 12, § 30). 

H a v i n g r e g a r d to t he scope and n a t u r e of the decis ions m a d e by the 
S u p r e m e C o u r t , conce rn ing the fixing of t ime- l imi t s for submiss ion of 
observa t ions to t he C o u r t of I nqu i ry a n d the e x t e n t to which wi tnesses 
before t he C o u r t of Inqu i ry could have access to t e s t imon ie s of o t h e r wit
nesses , t he C o u r t finds t h a t t h e app l i can t ' s fear t h a t t h e S u p r e m e C o u r t 
judges involved in these pre- t r ia l decis ions lacked i m p a r t i a l i t y c a n n o t be 
r e g a r d e d as objectively jus t i f ied . N o r can the fact t h a t t he profess ional 
j u d g e s p a r t i c i p a t i n g in t he C o u r t of I m p e a c h m e n t were co l leagues of the 
judge who h a d p res ided over t h e C o u r t of Inqu i ry a n d the fact t h a t the 
C o u r t of I nqu i ry held its sessions in t he offices of t he S u p r e m e C o u r t lead 
to t h e conclus ion t h a t t he a p p l i c a n t ' s fear t h a t t he j u d g e s lacked impar 
t ial i ty a n d i n d e p e n d e n c e was objectively jus t i f ied . 

( i i i ) T h e e f f e c t s o f a v i r u l e n t p r e s s c a m p a i g n 

T h e app l i can t s u b m i t t e d t h a t t h e m e d i a h a d e n t e r t a i n e d a cons i s ten t 
a n d nega t ive press c a m p a i g n aga ins t h i m which had in fact d e t e r m i n e d his 
guil t p r io r to t h e t r ia l and had inf luenced the p a r t i c i p a t i n g j u d g e s - the 
profess ional as well as the lay j u d g e s - in t he C o u r t of I m p e a c h m e n t to an 
e x t e n t t h a t t he cour t could no t be r e g a r d e d as i m p a r t i a l . T h e G o v e r n m e n t 
did not a d d r e s s this issue. 

T h e C o u r t accepts t h a t , in c e r t a i n cases , a v i ru len t p ress c a m p a i g n can 
adverse ly affect the fairness of t he t r ia l a n d involve t h e S t a t e ' s respons i 
bil i ty (see J e s p e r s v. Be lg ium, appl ica t ion no. 8403/78, C o m m i s s i o n de
cision of 15 O c t o b e r 1980, D R 22, p . 100). T h i s is so wi th r e g a r d to the 
impar t i a l i t y of the cour t u n d e r Ar t ic le 6 § 1 (see t he Croc ian i a n d O t h e r s 
case c i ted above, p . 222) as well as w i th r e g a r d to t he p r e s u m p t i o n of 
innocence e m b o d i e d in Art ic le 6 § 2 (see Enss l in , B a a d e r and R a s p e v. the 
F e d e r a l R e p u b l i c of G e r m a n y , app l ica t ions nos. 7572/76, 7586/76 and 
7587/76, C o m m i s s i o n decis ion of 8 J u l y 1978, D R 14, p . 64) . 

T h e C o u r t cons iders tha t to t he e x t e n t t h e app l i can t m a y have been 
faced wi th an ex tens ive publ ic i ty a n d p ress coverage for his a l leged mal 
a d m i n i s t r a t i o n while in office, th is m u s t be seen aga ins t t he b a c k g r o u n d of 
t he app l i can t ' s posi t ion as t he M i n i s t e r of J u s t i c e a t t he t i m e a n d the 
publ ic i n t e r e s t in t h e m a t t e r s c o n c e r n e d (see also X v. Norway, appl ica t ion 
no. 3444/67, C o m m i s s i o n decis ion of 16 J u l y 1970, Yea rbook 13, p . 302). 
T h e C o u r t , hav ing e x a m i n e d the case , has not found any evidence tha t 
could lead to the conclus ion t h a t any of t he j u d g e s in t he C o u r t of 
I m p e a c h m e n t w e r e inf luenced by th is publ ic i ty in r e a c h i n g the i r decisions 
d u r i n g the p roceed ings in t he cour t or t h e final convict ion a n d s e n t e n c i n g 
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of the app l i can t , or t h a t t he app l ican t was in any o t h e r way pre jud iced by 
this publici ty. 

In conclus ion, t h e C o u r t has found no a p p e a r a n c e of a b r e a c h of Ar t 
icle 6 of t he C o n v e n t i o n wi th r e g a r d to t he i n d e p e n d e n c e and i m p a r t i a l i t y 
of the C o u r t of I m p e a c h m e n t a n d the p r e s u m p t i o n of innocence . 

(c) The Court of Impeachment's refusal to hear two witnesses 

T h e appl ican t compla ined of the fact t h a t t he C o u r t of I m p e a c h m e n t 
refused to h e a r t he S u p r e m e C o u r t j u d g e H. , w h o cha i r ed t he C o u r t of 
Inquiry , and the lawyer N. , who was appo in t ed to r e p r e s e n t t he publ ic d u r i n g 
t h e inves t iga t ion conduc t ed by the C o u r t of Inquiry . H e cons idered t h a t this 
refusal violated his r igh ts u n d e r Art ic le 6 §§ 1 and 3 (d) of the Conven t ion . 
H e s u b m i t t e d t h a t the r ea son for his r eques t to hea r H . was to clarify 
w h e t h e r and , if so, to wha t e x t e n t H . h a d discussed the app l ican t ' s case wi th 
those of his col leagues in t h e S u p r e m e C o u r t who subsequen t ly pa r t i c ipa t ed 
in the t r ia l in t he C o u r t of I m p e a c h m e n t . By the s a m e token , the reason for 
his r e q u e s t to h e a r N. was to clarify N. ' s r e la t ions to r ep re sen t a t i ve s of t he 
m e d i a d u r i n g the per iod of t i m e the C o u r t of Inqu i ry was s i t t ing . 

T h e C o u r t recal ls t h a t , as a g e n e r a l ru le , it is for t he n a t i o n a l cour t s to 
assess t h e evidence before t h e m as well as t h e re levance of t he evidence 
which the d e f e n d a n t seeks to adduce . M o r e specifically, Ar t ic le 6 § 3 (d) 
leaves it to t h e m , a g a i n as a g e n e r a l r u l e , to assess w h e t h e r it is app ro 
p r i a t e to call wi tnesses and it does not r e q u i r e t h e a t t e n d a n c e and e x a m 
ina t ion of every wi tness on the accused ' s behalf, its e s sen t i a l a i m be ing an 
"equa l i t y of a r m s " in t he m a t t e r . T h e task of t he E u r o p e a n C o u r t is to 
a s c e r t a i n w h e t h e r t he p roceed ings in issue, cons ide red as a whole , we re 
fair as r e q u i r e d by p a r a g r a p h 1 (see t he Vida l v. B e l g i u m j u d g m e n t of 
22 Apri l 1992, Ser ies A no. 235-B, pp . 32-33, § 33) . 

In t he p r e s e n t case the C o u r t of I m p e a c h m e n t r e a c h e d its decis ion of 
7 D e c e m b e r 1993 on t h e g r o u n d t h a t t e s t i m o n i e s by S u p r e m e C o u r t 
j u d g e H . and advoca te N . would not be of any i m p o r t a n c e to t he m a t t e r to 
be dec ided upon. T h e convict ion of t he app l i can t , on 22 J u n e 1995, was 
b a s e d on w r i t t e n evidence a n d t e s t i m o n i e s given by t h e app l i can t a n d 
forty-four wi tnesses , several of w h o m a p p e a r to have b e e n called by 
the defence . F u r t h e r m o r e , t he j u d g m e n t c o n t a i n e d a t h o r o u g h r e a s o n i n g 
for t h e cou r t ' s f indings. 

T h e C o u r t cons iders t h a t n o t h i n g in t he m a t e r i a l s u b m i t t e d ind ica tes 
tha t t he C o u r t of I m p e a c h m e n t ' s refusal to h e a r t h e two wi tnesses in 
ques t i on was a r b i t r a r y or t h a t t he app l i can t ' s convict ion was based on 
insufficient ev idence . T h e r e a re the re fo re no a p p e a r a n c e s of a viola t ion of 
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Ar t ic le 6 §§ 1 and 3 (d) of t he C o n v e n t i o n wi th r e g a r d to t he C o u r t of 
I m p e a c h m e n t ' s refusal to h e a r t he two wi tnesses . 

(d) The admission of the transcripts from the Court of Inquiry 

T h e app l i can t c l a imed t h a t t he fact t h a t t he C o u r t of I m p e a c h m e n t 
dec ided to a d m i t t he t r a n s c r i p t s from the C o u r t of I nqu i ry v io la ted his 
r ight to a fair t r ia l in t h a t it in fact p r e v e n t e d t he wi tnesses a p p e a r i n g 
before t he cour t from giving t e s t i m o n y u n b o u n d by the t e s t i m o n y they 
gave before t he C o u r t of Inqui ry . H e s u b m i t t e d t h a t t h e r e was no basis in 
n a t i o n a l law for t h e cour t ' s decis ion a n d t h a t t he s t a t e m e n t s o b t a i n e d by 
t h e C o u r t of Inqu i ry could not be c o m p a r e d wi th i n t e r r o g a t i o n s m a d e by 
the police p r io r to t r ia l in n o r m a l c r imina l cases as t he app l i can t had not 
b e e n c h a r g e d before he was h e a r d by the C o u r t of Inqui ry . 

T h e C o u r t r e i t e r a t e s t h a t t he admiss ib i l i ty of evidence is p r imar i ly a 
m a t t e r for r egu la t ion by n a t i o n a l law a n d as a g e n e r a l ru le it is for the 
n a t i o n a l cour t s to assess t he evidence before t h e m . T h e C o u r t ' s task u n d e r 
t h e C o n v e n t i o n is no t to give a ru l ing as to w h e t h e r s t a t e m e n t s of wit
nesses were p roper ly a d m i t t e d as ev idence , bu t to a s c e r t a i n w h e t h e r the 
p roceed ings as a whole , inc lud ing t h e way in which evidence was t aken , 
were fair (see t he Doorson v. t he N e t h e r l a n d s j u d g m e n t of 26 M a r c h 1996, 
Reports 1996-11, p . 470, § 67) . It is t he s u b s e q u e n t use by t h e t r ia l cour t 
of s t a t e m e n t s given at a p r e l i m i n a r y s tage t h a t is capab le of r a i s ing issues 
u n d e r t he C o n v e n t i o n . 

In t he p r e s e n t case t he C o u r t of I m p e a c h m e n t a d m i t t e d those t r an 
scr ip ts of t he p roceed ings in t he C o u r t of Inqu i ry which c o n t a i n e d s t a t e 
m e n t s m a d e by t h e app l i can t a n d wi tnesses before t h e l a t t e r in o rde r to 
confront , if necessary , t h e s a m e pe r sons a p p e a r i n g before t he C o u r t of 
I m p e a c h m e n t wi th the i r own s t a t e m e n t s given before t he C o u r t of 
Inqui ry . T h e C o u r t recal ls t h a t t he C o u r t of I m p e a c h m e n t did not base its 
convict ion of t h e app l ican t on previously m a d e s t a t e m e n t s by wi tnesses 
w h o w e r e not h e a r d by the C o u r t of I m p e a c h m e n t as well . 

T h e C o u r t cons iders t h a t t he C o u r t of I m p e a c h m e n t ' s admis s ion of the 
t r a n s c r i p t s of t he C o u r t of Inqu i ry in o r d e r m e r e l y to confront wi tnesses 
wi th the i r previous s t a t e m e n t s c a n n o t be cons ide red c o n t r a r y to Art ic le 6 
of the C o n v e n t i o n . T h e r e is the re fo re no a p p e a r a n c e of a v io la t ion of Art
icle 6 wi th r e g a r d to t he C o u r t of I m p e a c h m e n t ' s decis ion to a d m i t the 
t r a n s c r i p t s of t h e C o u r t of Inqui ry . 

(e) The continuation of the proceedings in the Court of Impeachment despite the 
applicant's state of health 

T h e G o v e r n m e n t s u b m i t t e d t h a t t he C o u r t , as a s t a r t i ng -po in t , should 
show r e s t r a i n t w h e n assess ing the a p p r o p r i a t e n e s s of p r o c e d u r a l decisions 
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of t he na t iona l t r i buna l s . In the i n s t an t case the C o u r t of I m p e a c h m e n t 
found, on the basis of ex tens ive medica l ev idence , t h a t the app l ican t did 
not have a lawful excuse for his absence , i.e. his s t a t e of h e a l t h did not 
p r even t h im from p a r t i c i p a t i n g in a qual i f ied way in t h e r e m a i n i n g 
sess ions of t he p roceed ings in the C o u r t of I m p e a c h m e n t . In such a case 
t he provis ions of t he C o u r t of I m p e a c h m e n t Act r e n d e r e d it possible to 
r e q u e s t t h a t t he d e f e n d a n t be b rough t before t he cour t , if necessa ry by 
force. T h e p rosecu t ion as well as t he defence re f ra ined from r e q u e s t i n g 
t h a t t he app l ican t be p re sen t d u r i n g the last sess ions . By do ing so, t he 
defence waived the app l i can t ' s o p p o r t u n i t y of be ing p r e s e n t . However , t he 
appl ican t c o n t i n u e d to be r e p r e s e n t e d by counsel , w h o was in no way 
r e s t r i c t ed in his con tac t wi th t he app l ican t d u r i n g the r e m a i n i n g p ro 
ceed ings . F u r t h e r m o r e , at least quan t i t a t i ve ly , t he major p a r t of t he tr ial 
h a d been conc luded a t the t i m e w h e n the app l ican t chose no t to a p p e a r . 
F u r t h e r a d j o u r n m e n t s m i g h t in fact have caused the case to come to a 
s t ands t i l l , in pa r t i cu l a r because t he app l i can t ' s s t a t e of h e a l t h was con
s idered to be p e r m a n e n t . 

T h e app l ican t m a i n t a i n e d tha t t he c o n t i n u a t i o n a n d conclus ion of the 
t r ia l aga ins t h im rega rd le s s of his s t a t e of h e a l t h c o n s t i t u t e d a violat ion of 
Art ic le 6 § 3 (d) of t he Conven t i on . T h e fact t h a t he h a d suffered a s t roke 
m a d e h im u n a b l e to follow the r e m a i n i n g sessions in a qual i f ied way and 
p a r t i c i p a t e in t h e p r e p a r a t i o n of his defence by, inter alia, questioning-
wi tnesses and m a k i n g s t a t e m e n t s . A l though quan t i t a t i ve ly t h e major par t 
of t he t r ia l had been conc luded a t t he t i m e w h e n the app l i can t fell ill, a 
qua l i t a t ive ly i m p o r t a n t p a r t of t he t r ia l still r e m a i n e d , n a m e l y t he re
h e a r i n g of the app l ican t and five key wi tnesses . 

T h e C o u r t recal ls t ha t it is in t he first place for t he na t i ona l cour t s to 
assess the evidence a n d i n t e r p r e t d o m e s t i c law a n d t h a t t he C o u r t will 
not s u b s t i t u t e i ts own a s s e s s m e n t a n d i n t e r p r e t a t i o n for t he i r s in the 
absence of a r b i t r a r i n e s s (see, inter alia, the Kostovski v. t he N e t h e r l a n d s 
j u d g m e n t of 20 N o v e m b e r 1989, Ser ies A no. 166, p . 19, § 39, a n d the 
Te j edo r G a r c i a v. Spain j u d g m e n t of 16 D e c e m b e r 1997, Reports 1997-
VIII , p . 2796, § 31) . 

T h e C o u r t no tes t h a t t he C o u r t of I m p e a c h m e n t ' s decis ion of 6 Apri l 
1995 to con t i nue t he tr ial was m a d e on the basis of ex tens ive med ica l evi
dence . T h u s , several med ica l op in ions and an opin ion from the Medico-
Lega l Counc i l we re ob t a ined . O n the basis of t he medica l evidence pro
duced , the cour t found t h a t the app l i can t ' s physical h e a l t h did not p reven t 
h im from be ing p r e s e n t d u r i n g c o n t i n u i n g p roceed ings . Nor did t he 
s t a t e m e n t s from the doc to r s provide any r easons to believe t h a t his con
t i n u i n g p r e s e n c e would inc rease t h e risk of d e t e r i o r a t i n g his h e a l t h . W i t h 
r e g a r d to t h e app l i can t ' s m e n t a l s t a t e t h e r e was evidence t h a t his intel lect 
had b e e n r educed cons iderably . Howeve r , the Medico-Lega l Counci l 
r e f ra ined from s t a t i n g w h e t h e r he was incapab le of p a r t i c i p a t i n g at a 
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qual if ied level in a t r ia l s ince t he answer would d e p e n d on a legal evalua
t ion of t he medica l in fo rmat ion . 

O n the basis of an a s s e s s m e n t of d o m e s t i c law a n d p rac t i ce in n o r m a l 
c r imina l cases a n d t h e travaux préparatoires to t he C o u r t of I m p e a c h m e n t 
Act , t he C o u r t of I m p e a c h m e n t found t h a t t he app l i can t ' s i l lness could not 
c o n s t i t u t e a lawful excuse for his absence . H a v i n g r e g a r d , in p a r t i c u l a r , to 
the fact t h a t t he major p a r t of t he t a k i n g of evidence h a d b e e n conc luded , 
t h a t the app l i can t h a d b e e n p r e s e n t d u r i n g all cour t sessions p r io r to his 
i l lness a n d to t he fact t h a t t he r e m a i n i n g p a r t of t he t r ia l could be con
duc t ed in a w a y t h a t t h e necessa ry account be t a k e n of his s t a t e of hea l th , 
t he C o u r t of I m p e a c h m e n t found t h a t t he a p p l i c a n t ' s s t a t e of hea l t h 
should not p r even t t he conclus ion of t he tr ial a n d the impos i t ion of a nor
mal pena l t y on h im. 

T h e C o u r t recal ls i ts case- law in which it has held t h a t it is of capi ta l 
i m p o r t a n c e t h a t a d e f e n d a n t should a p p e a r , b o t h because of his r ight to a 
h e a r i n g a n d because of t he need to verify t h e accuracy of his s t a t e m e n t s 
a n d c o m p a r e t h e m wi th those of the wi tnesses (see t he Po i t r imol v. F rance 
j u d g m e n t of 23 N o v e m b e r 1993, Ser ies A no. 277-A, p. 15, § 35) . T h i s is the 
m o r e so if t he cour t in q u e s t i o n ac ts as t he first a n d only i n s t a n c e . In the 
p r e s e n t case , following the refusal of the C o u r t of I m p e a c h m e n t to 
ad journ t he t r ia l fu r the r , t he app l ican t dec ided not to a t t e n d the r e m a i n 
ing sess ions of t he t r i a l . However , also in t he se c i r c u m s t a n c e s it is of 
i m p o r t a n c e for t he fa i rness of t he c r imina l j u s t i c e sys tem t h a t t he accused 
be a d e q u a t e l y d e f e n d e d (see , mutatis mutandis, t he La la v. t he N e t h e r l a n d s 
j u d g m e n t of 22 S e p t e m b e r 1994, Ser ies A no . 297-A, p. 13, § 33 , a n d the 
Pe l l adoah v. t he N e t h e r l a n d s j u d g m e n t of 22 S e p t e m b e r 1994, Ser ies 
A no. 297-B, pp . 34-35, § 4 0 ) . 

In assess ing w h e t h e r the app l ican t was a d e q u a t e l y de fended du r ing 
the r e m a i n i n g p a r t of t he t r i a l t he C o u r t has h a d r e g a r d to , inter alia, t he 
fact t h a t he was r e p r e s e n t e d by counse l a n d t h a t t h e major p a r t of the 
t r ia l had b e e n conc luded w h e n h e fell ill, t he only r e m a i n i n g pa r t of t he 
p roceed ings b e i n g the a n n o u n c e d r e - h e a r i n g of t he app l i can t a n d five 
wi tnesses a n d t h e p a r t i e s ' c losing s t a t e m e n t s (see t h e a f o r e m e n t i o n e d 
Lala a n d P e l l a d o a h j u d g m e n t s , p . 14, § 34, a n d p. 35 , § 4 1 , respect ively, 
and Van Geyseghem v. Belgium [ G C ] , no. 26103/95 , § 35 , E C H R 1999-1). 
T h e C o u r t f u r the r recal ls t h a t , as a resu l t of the decis ion of the C o u r t of 
I m p e a c h m e n t not to ad journ t he t r ia l , t he app l i can t ' s defence w i t h d r e w 
the r e q u e s t to have a r e - h e a r i n g of t he app l ican t a n d of five wi tnesses . 
C o n s e q u e n t l y , t h e r e m a i n i n g p a r t of t h e t r ia l only c o n c e r n e d t h e closing 
s t a t e m e n t s of t h e p a r t i e s . 

H a v i n g r ega rd to t he above, t he C o u r t does no t find any a p p e a r a n c e of 
a viola t ion of Art ic le 6 §§ 1 or 3 (c) and (d) of t he C o n v e n t i o n wi th r ega rd 
to the C o u r t of I m p e a c h m e n t ' s decis ion to conc lude t h e t r ia l de sp i t e t he 
app l i can t ' s i l lness, and in his absence . 
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(j) A trial within a reasonable time 
T h e app l ican t compla ined finally t h a t his case was not t r ied wi th in a 

r e a s o n a b l e t i m e . H e c l a imed t h a t t h e per iod to be cons ide red for t h e pu r 
poses of Art ic le 6 of the C o n v e n t i o n c o m m e n c e d on 8 M a y 1990, t he d a t e of 
t he P r i m e Min i s t e r ' s p ress re lease or, in the a l t e rn a t i v e , on 13 J u n e 1990, 
w h e n P a r l i a m e n t a d o p t e d sect ion 21a of the A d m i n i s t r a t i o n o f jus t i ce Act , 
which provided the legislat ive basis for t he C o u r t of Inqui ry , or a t t he 
la tes t w h e n the p roceed ings in t he C o u r t o f l n q u i r y c o m m e n c e d . 

T h e C o u r t recal ls t h a t accord ing to its case- law the per iod to be t a k e n 
in to cons ide ra t ion u n d e r Art ic le 6 § 1 of t he C o n v e n t i o n m u s t be d e t e r 
m i n e d au tonomous ly . It begins at t h e t i m e w h e n formal c h a r g e s a r e 
b r o u g h t aga ins t a pe r son or w h e n t h a t pe r son has o the rwise b e e n 
subs tan t i a l ly affected by ac t ions t a k e n by t h e a u t h o r i t i e s as a resu l t of a 
suspicion aga ins t h im (see , for e x a m p l e , the Eckle v. G e r m a n y j u d g m e n t 
of 15Ju ly 1982, Ser ies A no. 5 1 , p . 33 , § 73). 

T h e C o u r t cons iders t h a t t h e m e r e e n a c t m e n t by P a r l i a m e n t of a law 
which in a g e n e r a l way provides the ins t i tu t iona l basis for c o n d u c t i n g 
inves t iga t ions of ce r t a in m a t t e r s , even a s s u m i n g t h a t the app l i can t was 
t he cause for such a legislat ive in i t ia t ive , does not involve t h e d e t e r m i 
na t ion of t he app l i can t ' s civil r igh t s a n d ob l iga t ions or of any c r imina l 
c h a r g e aga ins t h im wi th in t he m e a n i n g of Ar t ic le 6 of t h e C o n v e n t i o n . 

For t he pu rpose of d e t e r m i n i n g w h e t h e r t he l eng th of the p roceed ings 
was r ea sonab l e a n d having r e g a r d to its cons ide ra t ions u n d e r (a) t he 
C o u r t finds t h a t t he app l ican t c a n n o t be cons ide red to have b e e n sub
s tan t ia l ly affected before the d a t e on which he was officially in fo rmed of 
t he C o u r t of Inqu i ry ' s t a sk and tha t he would be cal led as a wi tness . T h u s , 
for t he purposes of th is case t he C o u r t finds tha t the per iod to be t a k e n 
in to cons ide ra t ion b e g a n on 26 O c t o b e r 1990 and e n d e d on 22 J u n e 1995 
w h e n the C o u r t of I m p e a c h m e n t de l ivered its j u d g m e n t , t h e p roceed ings 
l as t ing a to ta l of four years and e ight m o n t h s . 

T h e C o u r t recal ls t h a t the r e a s o n a b l e n e s s of t he l eng th of p roceed ings 
is to be assessed in t he l ight of t he p a r t i c u l a r c i r c u m s t a n c e s of t he case , 
r ega rd be ing h a d in p a r t i c u l a r to t h e complex i ty of t he case , t he appl i 
can t ' s conduc t a n d t h a t of the c o m p e t e n t a u t h o r i t i e s (see , inter alia, t he 
K e m m a c h e v. F r a n c e (nos. 1 a n d 2) j u d g m e n t of 27 N o v e m b e r 1991, 
Ser ies A no. 218, p . 27, § 60, a n d Laino v. Italy [ G C ] , no . 33158/96, § 18, 
E C H R 1999-1). 

In the in s t an t case t he task of t he C o u r t of Inqu i ry was to inves t iga te 
w h e t h e r "anybody in publ ic service or d u t y " had c o m m i t t e d faults or neg
l igence in r e l a t ion to t he dec i s ion -mak ing process a n d the a d m i n i s t r a t i o n 
connec t ed wi th t he h a n d l i n g of cases c o n c e r n i n g the family reuni f ica t ion 
of re fugees from Sri Lanka . Fo r th i s p u r p o s e t he cour t r e q u i r e d w r i t t e n 
m a t e r i a l t h a t compr i s ed a to ta l of a p p r o x i m a t e l y 18,000 pages a n d it held 
104 sess ions a n d h e a r d 61 wi tnesses in t h e per iod b e t w e e n 20 N o v e m b e r 
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1990 and 29 M a y 1992. F u r t h e r m o r e , two decis ions m a d e by the C o u r t of 
Inqu i ry on p rocedu ra l issues w e r e a p p e a l e d to t he S u p r e m e C o u r t d u r i n g 
the p roceed ings . O n 15 D e c e m b e r 1992 the C o u r t of Inqu i ry ' s r e p o r t was 
f inished a n d it was pub l i shed on 14 J a n u a r y 1993. T h e r epo r t i tself com
pr ised a to ta l of 2,218 pages a n d the t r a n s c r i p t s from t h e h e a r i n g s com
pr ised a to ta l of 2,782 pages . 

T h e C o u r t of I m p e a c h m e n t had to d e t e r m i n e w h e t h e r t he appl ican t 
was l iable to p u n i s h m e n t for having d i s r e g a r d e d his du t i e s u n d e r the 
Aliens Act . For th is pu rpose forty-four wi tnesses were h e a r d a n d a sub
s t an t i a l a m o u n t of w r i t t e n evidence was p roduced . In add i t ion , t he court 
had to dec ide on several p r e l i m i n a r y p r o c e d u r a l issues d u r i n g the pro
ceed ings , which l a s t ed a p p r o x i m a t e l y two yea r s . H a v i n g r e g a r d to the 
n a t u r e a n d scope of t he case , t he C o u r t cons iders t h a t it was indeed a 
compl i ca t ed one . 

T h e app l i can t has not ind ica ted a n y per iods of inact ivi ty which were 
due to the conduct of the Dan i sh a u t h o r i t i e s . In fact, t he only per iod of 
inact ivi ty (from 2 8 J u n e 1994 unt i l 6 Apri l 1995) was due to t he app l i can t ' s 
i l lness. C o n s i d e r i n g aga in the n a t u r e a n d scope of the case t he C o u r t does 
not find any reason to cri t icise t he D a n i s h a u t h o r i t i e s involved for t he 
l eng th of t he p roceed ings . F u r t h e r m o r e , t he C o u r t finds t h a t the p re 
l iminary inqui ry u n d e r t a k e n by the C o u r t of Inqu i ry was necessa ry in 
o r d e r for P a r l i a m e n t t o dec ide w h e t h e r to p ress c h a r g e s aga ins t the 
app l i can t . 

H a v i n g r e g a r d to t he above, and m a k i n g a n overal l a s s e s s m e n t of the 
l eng th of t he p roceed ings , t he C o u r t finds tha t t hey have not gone beyond 
wha t m a y be cons ide red r ea sonab l e in t he p a r t i c u l a r c i r c u m s t a n c e s of the 
case . 

In s u m , the C o u r t has found no a p p e a r a n c e of a violat ion in t he com
p la in t s s u b m i t t e d u n d e r Ar t ic le 6 of t h e C o n v e n t i o n t a k e n individually. 
Nor does t he C o u r t find cause for ho ld ing t h a t t a k e n cumula t ive ly the 
p rocedu ra l deficiencies a l leged by the app l i can t disclose any a p p e a r a n c e of 
a violat ion of Art ic le 6, t he p roceed ings cons ide red as a whole . 

It follows t h a t t he app l ica t ion is mani fes t ly i l l-founded wi th in the 
m e a n i n g of Art ic le 35 § 3 of t he Conven t i on a n d m u s t be re jec ted p u r s u a n t 
to Art ic le 35 § 4. 

For t h e s e r ea sons , t h e C o u r t , by a major i ty as r e g a r d s t he compla in t 
e x a m i n e d u n d e r (e) a n d u n a n i m o u s l y as r e g a r d s the r e m a i n d e r , 

Declares t he app l ica t ion inadmiss ib le . 
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S O M M A I R E ' 

Indépendance et impartialité de la Haute Cour de just ice 

Article 6 § 1 

Tribunal indépendant et impartial - Indépendance et impartialité de la Haute Cour dejustice -
Composition de la Haute Cour de justice chargée de juger un ancien ministre - Indépendance et 
impartialité des juges non professionnels élus par le Parlement pour siéger à la Haute Cour de 

justice - Sécurité des fonctions - Liberté des juges par rapport à toute influence extérieure -
Impartialité des juges ayant pris des décisions dans la phase précédant le procès — Portée et 
nature des décisions prises dans la phase précédant le procès - Impact d'une large publicité sur 
l'impartialité des juges - Délai raisonnable - Procédure pénale ayant duré quatre ans et huit 
mois - Complexité de l'affaire - Aucun retard imputable aux autorités 

Article 6 § § 1 et 3 

Décision sur le bien fondé d'une accusation en matière pénale - Procédure devant une juridiction 
d'instruction précédant une inculpation pénale - Applicabilité de l'article 6 à la phase 
précédant le procès - Atteinte à l'équité de la procédure ultérieure 

* 
* * 

Le requérant fut ministre de la Justice de 1982 à 1989. En 1989, le médiateur par
lementaire publia un rapport dans lequel il critiquait la façon dont le requérant 
avait traité les demandes de regroupement familial présentées par des réfugiés 
tamouls. La politique du gouvernement et du requérant lui-même vis-à-vis des 
réfugiés fut par la suite publiquement critiquée, et la question fit l'objet d'un vaste 
débat dans les médias. Un magistrat de la Cour suprême fut désigné en juillet 1990 
pour présider une juridiction d'instruction, laquelle recueillit des preuves écrites 
comprenant 18 000 pages, tint 104 sessions et entendit 61 témoins sur une période 
de 18 mois. La Cour suprême fut saisie à deux reprises de recours concernant des 
questions procédurales. En janvier 1993, la juridiction d'instruction rendit un 
rapport qui, notamment, critiquait sévèrement la façon dont le requérant s'était 
acquitté de ses fonctions officielles. Sur cette base, le Parlement décida d'engager 
une procédure à l'encontre de l'intéressé devant la Haute Cour de justice. Le 
requérant contesta l'indépendance et l 'impartialité de cette juridiction, composée 
d'un nombre égal de magistrats de la Cour suprême (dont plusieurs avaient déjà 
participé à l'examen des recours contre les décisions de lajuridiction d'instruction) 
et de juges non professionnels élus par le Parlement en fonction du nombre de 
sièges occupés par chaque parti politique. La Haute Cour de justice jugea que son 
indépendance ou son impartialité ne pouvaient être mises en doute en raison du 
fait qu'un magistrat de la Cour suprême avait présidé lajuridiction d'instruction 

1. R é d i g é p a r le g re f fe , il ne l ie p a s la C o u r . 
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ou que certains magistrats de la Cour suprême avaient précédemment connu des 
recours contre les décisions prises pendant la phase d'instruction. Elle estima de 
surcroît que la participation déjuges non professionnels élus par le Parlement ne 
soulevait aucune question d'indépendance ou d'impartialité. En juin 1994, le 
requérant fut frappé d'apoplexie, ce qui entraîna un ajournement des débats ; 
cependant, en avril 1995, la Haute Cour de justice décida de poursuivre l'examen 
de l'affaire, considérant sur la base des preuves médicales que les capacités de 
l'intéressé étaient suffisantes. Toutefois, le requérant n'assista à aucune des ses
sions ultérieures. Il fut reconnu coupable en juin 1995. 

1. Article 6 §§ 1 et 3 : pour autant que le requérant se plaint de la procédure 
d'instruction, celle-ci avait pour objet de permettre à la juridiction d'instruction 
d'établir un rapport pouvant aider le Parlement à décider s'il devait ou non porter 
des charges contre certaines personnes. La procédure ne visait pas en soi à décider 
du bien-fondé d'une accusation en matière pénale et le grief est sur ce point 
incompatible ralione materiae avec les dispositions de la Convention. Il n'en résulte 
pas que l'article 6 ne s'applique pas aux phases précédant le procès : en particulier, 
certaines de ses exigences peuvent être pertinentes dans la mesure où leur 
inobservation initiale risque de compromettre gravement le caractère équitable 
du procès. Toutefois, eu égard à l'ensemble de la procédure, à son objet et aux 
mesures prises afin de protéger les intérêts des témoins, la phase d'instruction n'a 
pas nui à la défense du requérant au point de frapper d'iniquité la procédure 
ultérieure de mise en jugement : défaut manifeste de fondement. 

2. Article 6 § 1 : quant à l'indépendance et l 'impartialité de la Haute Cour de 
justice - en premier lieu, les juges non professionnels étaient désignés pour six ans 
et aucune autorité, y compris le Parlement, n'avait la possibilité de modifier la 
composition de la Haute Cour de justice ou d'influencer ses membres de toute 
autre façon ; la seule désignation de ces juges par le Parlement ou la possibilité que 
des sympathies politiques jouent un rôle dans le processus de nomination ne sau
raient permettre de mettre légitimement en doute l'indépendance et l'impartia
lité de cette juridiction. Il n'a pas été établi qu'il existait entre ces juges et le Par
lement d'autres liens pouvant donner lieu à des préoccupations. En deuxième lieu, 
le simple fait que des juges de la Cour suprême ont eu à connaître des recours 
contre des décisions de la juridiction d'instruction et que certains ont ultérieure
ment été membres de la Haute Cour de justice ne saurait passer pour justifier en 
soi des appréhensions quant à leur impartialité. Eu égard à la portée et à la nature 
des décisions auxquelles ils ont pris part, les craintes relatives à leur manque 
d'impartialité ne peuvent être considérées comme objectivement justifiées. De 
même, pareilles craintes ne peuvent se fonder sur le fait que les juges siégeant à la 
Haute Cour de justice étaient des collègues du magistrat qui a présidé la juridic
tion d'instruction ou que cette juridiction a tenu ses sessions dans les bureaux de la 
Cour suprême. En troisième lieu, pour autant que le requérant a dû faire face à 
une publicité et une médiatisation importantes, cette situation doit être considé
rée à la lumière des fonctions de ministre de la Justice occupées par l'intéressé à 
l'époque et de l'intérêt public que présentait l'affaire. Rien ne permet de conclure 
que cette publicité a influencé l'un quelconque des juges ou a d'une autre façon nui 
au requérant : défaut manifeste de fondement. 

Quant à la durée de la procédure - le requérant n'a subi aucune répercussion 
importante sur sa situation avant la date à laquelle il a été officiellement informé 
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du mandat de la juridiction d'instruction et de sa convocation en tant que témoin 
(octobre 1990). La procédure, qui s'est achevée en juin 1995, s'est donc étendue sur 
quatre ans et huit mois. Toutefois, il s'agissait d'une affaire complexe et le requé
rant n'a indiqué aucune période d'inactivité imputable au comportement des 
autorités nationales. Sur la base d'une appréciation globale de la durée de la pro
cédure, la Cour estime que celle-ci n'a pas excédé la durée pouvant être considérée 
comme raisonnable : défaut manifeste de fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Erik N i n n - H a n s e n ] , r e s so r t i s san t dano i s né en 1922, 

rés ide à C h a r l o t t e n l u n d ( D a n e m a r k ) . Il a é té d é p u t é p e n d a n t de 

n o m b r e u s e s a n n é e s et a n o t a m m e n t é t é m i n i s t r e de la J u s t i c e de 1982 

à j a n v i e r 1989. D e v a n t la C o u r , il est r e p r é s e n t é p a r M f K. M o g e n s e n et 

M e A. K i e r k e g a a r d , avocats au b a r r e a u de C o p e n h a g u e . 

Les faits de l 'affaire, te ls qu ' i l s ont é té exposés p a r les p a r t i e s , peuven t 

se r é s u m e r c o m m e sui t . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

A l ' a u t o m n e 1988, le m é d i a t e u r p a r l e m e n t a i r e c o m m e n ç a à e n q u ê t e r 

su r la ges t ion pa r le m i n i s t è r e de la J u s t i c e , de 1986 à 1988, des affaires 

c o n c e r n a n t les d e m a n d e s de r e g r o u p e m e n t familial p r é s e n t é e s pa r des 

réfugiés t a m o u l s . D a n s son r a p p o r t du l " m a r s 1989, le m é d i a t e u r c r i t iqua 

la façon dont le m i n i s t è r e de la J u s t i c e et le service des é t r a n g e r s 

(Direktoratetfor Udlœndinge) ava ien t t r a i t é ces d e m a n d e s . 

Le r a p p o r t du m é d i a t e u r eu t un r e t e n t i s s e m e n t cons idé rab le et la 

pol i t ique du G o u v e r n e m e n t vis-à-vis des réfugiés fut p a r la sui te pu

b l i q u e m e n t c r i t i quée . Le d é b a t pol i t ique se poursuiv i t sur les ques t ions 

c o n c e r n a n t les réfugiés , n o t a m m e n t leurs possibi l i tés de r e g r o u p e m e n t 

famil ial , et les c r i t i ques du publ ic p r i r e n t de plus en plus p o u r cible le 

r e q u é r a n t l u i - m ê m e . 

A p lus ieurs r ep r i ses , des d é p u t é s t e n t è r e n t d ' inc i t e r le G o u v e r n e m e n t à 

c h a r g e r u n e j u r id i c t i on d ' i n s t ruc t i on ad hoc d ' e x a m i n e r , a u cours de ses

sions jud ic i a i r e s pub l iques , la condu i t e du r e q u é r a n t q u a n t aux d e m a n d e s 

de r e g r o u p e m e n t famil ial p r é s e n t é e s pa r les réfugiés t a m o u l s . Alors que le 

r e q u é r a n t ne fit a u c u n e object ion, le G o u v e r n e m e n t s 'opposa à c e t t e pro

posi t ion, qui ne fut pas a d o p t é e . 

Le 23 avril 1990, la télévision na t iona l e danoise diffusa u n e émiss ion au 

cours de laque l le la condu i t e du r e q u é r a n t et la façon don t il s 'étai t 

a c q u i t t é de ses devoirs officiels furent s é v è r e m e n t c r i t i quées . Au cours des 

deux s e m a i n e s su ivan tes , c e t t e émiss ion d o n n a lieu à u n vas te déba t 

publ ic a u q u e l p a r t i c i p è r e n t l ' ensemble des m é d i a s danois . C e t t e réac t ion 

inci ta le p r e m i e r m i n i s t r e à é m e t t r e le 8 ma i 1990 un c o m m u n i q u é de 

presse , d a n s lequel le G o u v e r n e m e n t et les pa r t i s po l i t iques qui compo

sa ient la ma jo r i t é p a r l e m e n t a i r e convena i en t à p r é s e n t de la nécess i té 

d ' une ins t ruc t ion sur la ges t ion des d e m a n d e s de r e g r o u p e m e n t familial 

p r é s e n t é e s p a r les réfugiés t a m o u l s . Il r e s so r t a i t é g a l e m e n t d u c o m m u 

n iqué de p r e s se -que le G o u v e r n e m e n t p ropose ra i t de modif ier la loi sur 
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l ' a d m i n i s t r a t i o n de la j u s t i c e (Retsplejeloven) en vue , n o t a m m e n t , de ce t t e 

ins t ruc t ion . 

Le projet fut dé fendu p a r le m i n i s t r e de la J u s t i c e le 15 m a i 1990 et 

adop té le 13 j u i n 1990. 

A la sui te de l ' adopt ion du proje t de loi, le p r e m i e r m i n i s t r e ad re s sa le 

29 j u i n 1990 au p rés iden t de la C o u r s u p r ê m e une l e t t r e ainsi l ibellée : 

« E n v e r t u d e l ' a r t i c l e 2 1 a de la loi s u r l ' a d m i n i s t r a t i o n d e la J u s t i c e , le c a b i n e t d u 

p r e m i e r m i n i s t r e a d é c i d e , a u n o m d u m i n i s t è r e d e la J u s t i c e , d e c h a r g e r u n m a g i s t r a t 

d e la C o u r s u p r ê m e d ' o u v r i r u n e i n s t r u c t i o n s u r le p r o c e s s u s d e d é c i s i o n et la g e s t i o n 

r e l a t i f s a u x a f f a i r e s d e r e g r o u p e m e n t f a m i l i a l c o n c e r n a n t les r é f u g i é s d u Sri L a n k a . 

L ' i n s t r u c t i o n p o r t e r a su r la p é r i o d e a l l a n t d e la d é c l a r a t i o n d e pa ix a u Sri L a n k a p e n 

d a n t l ' é t é 1987 à la d é c i s i o n de n o r m a l i s e r le t r a i t e m e n t d e ces a f f a i r e s e n j a n v i e r 1989. 

L ' i n s t r u c t i o n d e v r a d é t e r m i n e r si q u i c o n q u e o c c u p a n t d e s f o n c t i o n s p u b l i q u e s et 

a y a n t u n l i en a v e c la p r o c é d u r e s ' e s t r e n d u c o u p a b l e d e f a u t e s ou d e n é g l i g e n c e de 

n a t u r e à m e t t r e e n œ u v r e sa r e s p o n s a b i l i t é j u r i d i q u e . 

Il a é t é d é c i d é q u e l ' i n s t r u c t i o n o u v e r t e e n v e r t u de l ' a r t i c l e 2 1 a S 3 de la loi s u r l ' ad

m i n i s t r a t i o n d e la J u s t i c e s e r a m e n é e à h u i s c los . 

Le c a b i n e t d u p r e m i e r m i n i s t r e e x a m i n e r a la pos s ib i l i t é d e n o m m e r u n e p e r s o n n e 

p o u r r e p r é s e n t e r l ' E t a t p e n d a n t la d u r é e d e l ' a f fa i re . 

A la l u m i è r e de ce q u i p r é c è d e , le p r é s i d e n t d e la C o u r s u p r ê m e est i nv i t é p a r la p r é 

s e n t e à p r o p o s e r un j u g e d e la C o u r s u p r ê m e p o u r c o n d u i r e l ' i n s t r u c t i o n . » 

Le 3 ju i l l e t 1990, le p r é s iden t de la C o u r s u p r ê m e p roposa le n o m du 

j u g e H. , de la C o u r s u p r ê m e . Le 10 ju i l le t 1990, le cab ine t du p r e m i e r 

m i n i s t r e d e m a n d a à H . d ' i n s t ru i r e l 'affaire, c o m m e l ' annonça i t la l e t t re 

du 29 j u i n 1990. En o u t r e , à la m ê m e d a t e , l 'avocat N. fut dés igné pour 

r e p r é s e n t e r la société , c 'es t -à-di re p o u r i n t e r r o g e r les t é m o i n s d u r a n t la 

p r o c é d u r e . Ainsi , le 10 ju i l l e t 1990, u n e ju r id i c t ion d ' i n s t ruc t i on fut ins

t a u r é e , selon le m a n d a t décr i t d a n s la l e t t r e du 29 j u i n 1990. Le 25 j a n v i e r 

1991, l ' ins t ruc t ion fut é t e n d u e à la pér iode u l t é r i eu re à j a n v i e r 1989. 

P e n d a n t l 'é té et l ' a u t o m n e 1990, la j u r id i c t ion d ' i n s t r u c t i o n (Under-

segelsesretten) soll icita des p reuves écr i t es a u p r è s , n o t a m m e n t , d e divers 

m i n i s t è r e s , du service des é t r a n g e r s et du m é d i a t e u r p a r l e m e n t a i r e . Ces 

d o c u m e n t s c o m p r e n a i e n t au to ta l 18 000 pages envi ron. 

La ju r id i c t ion d ' i n s t ruc t i on t in t pa r la su i te 104 sessions et e n t e n d i t 

61 t é m o i n s . L ' aud i t i on des t é m o i n s d é b u t a le 20 n o v e m b r e 1990 et s 'acheva 

le 29 m a i 1992. Les sep t p r e m i è r e s sess ions se d é r o u l è r e n t à hu i s clos. 

Toutefo is , le 19 d é c e m b r e 1990, le p r e m i e r min i s t r e et le m i n i s t r e de la 

J u s t i c e a c c e p t è r e n t , c o m m e l 'avai t d e m a n d é le r e q u é r a n t , q u e l ' ins t ruc

t ion fût condu i t e en publ ic . Les p rocès -verbaux des sept sessions sus

m e n t i o n n é e s furent e n c o n s é q u e n c e r e n d u s publics et le r e q u é r a n t fut 

a u t o r i s é à les consu l t e r . 

Dès le 26 oc tobre 1990, la j u r i d i c t i on d ' i n s t ruc t ion avai t in fo rmé le 

r e q u é r a n t de la t e n e u r de son m a n d a t et du fait q u e l ' in té ressé sera i t 
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convoqué en t a n t q u e t é m o i n d a n s l 'affaire. C o m m e tous les a u t r e s 

t é m o i n s appe lé s à dépose r devant la j u r id i c t ion d ' i n s t ruc t ion , il fut invité à 

d i re s'il souha i t a i t u n e ass i s t ance j u r i d i q u e (bisidder) p e n d a n t la pro

c é d u r e , ma i s il déc l ina la p ropos i t ion . Avan t son aud i t i on , le r e q u é r a n t put 

p r e n d r e conna i s sance des d o c u m e n t s écr i t s su r lesquels se fondait l ' in ter

roga to i r e . Le r e q u é r a n t d é p o s a les 2, 3 , 4, 15, 16, 22 et 29 avril et 21 , 22 e t 

24 oc tob re 1991, a insi q u e les 4 , 11 et 17 m a r s 1992. Avan t c h a c u n e de ses 

dépos i t ions , il fut aver t i qu ' i l avait le droi t de g a r d e r le s i lence et q u e s'il 

choisissait de t é m o i g n e r , il ne p r ê t e r a i t pas s e r m e n t . 

Le 29 m a i 1992, la j u r i d i c t i on d ' i n s t ruc t ion acheva l ' aud i t ion des 

t é m o i n s e t le p r é s i d e n t , eu é g a r d à la p r é s e n t a t i o n des dépos i t ions éc r i t es , 

lit la déc l a ra t ion su ivan te : 

« (...) La j u r i d i c t i o n d ' i n s t r u c t i o n n e v a p r e n d r e a u c u n e d é c i s i o n - ce c|ui p r é 

s u p p o s e r a i t u n e a r g u m e n t a t i o n j u r i d i q u e d e s a v o c a t s - m a i s do i t é l a b o r e r u n r a p p o r t -

c ' e s t - à - d i r e u n e r e c o m m a n d a t i o n à l ' u s a g e d ' a u t r u i - c o n c e r n a n t les q u e s t i o n s q u ' e l l e a 

e x a m i n é e s p e n d a n t ses t r a v a u x . Si d e s p e r s o n n e s s o u h a i t e n t p r é s e n t e r d e s o b s e r v a t i o n s 

é c r i t e s à la c o u r , o n n e p e u t d è s l ' a b o r d a t t e n d r e d e c e t t e d e r n i è r e q u ' e l l e p r e n n e l ' in i 

t i a t i v e d ' o r g a n i s e r u n e p r o c é d u r e a c c u s a t o i r e , e x i g e a n t d e s r é p o n s e s , d e s o b j e c t i o n s e t 

d e s c o n t r e - o b j e c t i o n s de t o u t e p e r s o n n e a y a n t d é p o s é d e v a n t e l l e . A ins i q u ' i l r e s s o r t d e 

s e s t r a v a u x , q u i c o n q u e a y a n t t é m o i g n é s a n s avo i r p r ê t é s e r m e n t a e u l ' occas ion - avec 

u n e a s s i s t a n c e j u r i d i q u e - d e p r e n d r e c o n n a i s s a n c e d e s é l é m e n t s r e c u e i l l i s p a r la j u r i 

d i c t i o n d ' i n s t r u c t i o n e n v u e d ' é l a b o r e r s o n r a p p o r t . C e r t a i n s - b e a u c o u p - o n t fait u s a g e 

d e c e t t e p o s s i b i l i t é , d ' a u t r e s n o n . C h a c u n a p u s o u l e v e r d e s q u e s t i o n s e t s u g g é r e r la 

p r o d u c t i o n d ' a u t r e s é l é m e n t s , e t c e t t e p o s s i b i l i t é a é g a l e m e n t é t é u t i l i s é e p a r d e s 

t é m o i n s q u i n ' o n t p a s s o u h a i t é d i s p o s e r d ' u n e a s s i s t a n c e j u r i d i q u e . L a j u r i d i c t i o n d ' i n s 

t r u c t i o n a a c c é d é à t o u t e s c e s d e m a n d e s s a n s e x c e p t i o n e t , p e n d a n t les a u d i t i o n s , n u l n ' a 

é t é e m p ê c h é d ' e x p o s e r - d e m a n i è r e é g a l e m e n t p l u s g é n é r a l e - son p o i n t de v u e s u r les 

q u e s t i o n s s o u l e v é e s p a r l ' a f f a i r e . Si m a l g r é t o u t q u e l q u ' u n a l ' i n t e n t i o n d e p r é s e n t e r d e s 

o b s e r v a t i o n s à la c o u r , il e s t l i b r e d e le f a i r e , m a i s , c o m m e j e l 'ai d i t , l ' é l a b o r a t i o n d u 

r a p p o r t a c o m m e n c é et do i t b i e n e n t e n d u s ' a c h e v e r d è s q u e p o s s i b l e . » 

La d a t e l imi te p o u r la p r é s e n t a t i o n d 'observa t ions écr i t es fut fixée au 

1" aoû t 1992 p a r la j u r i d i c t i o n d ' i n s t ruc t ion ma i s , ap r è s sa is ine de la 

C o u r s u p r ê m e , l ' échéance fut r e p o r t é e au 21 s e p t e m b r e 1992. La C o u r 

s u p r ê m e - s i égean t en fo rma t ion de c inq j u g e s , don t q u a t r e par t i c i 

p è r e n t à la p r o c é d u r e u l t é r i e u r e d e mise en j u g e m e n t - d é c l a r a d a n s sa 

décis ion du 17 août 1992 que la j u r i d i c t i on d ' i n s t ruc t i on n 'ava i t pas à 

p r e n d r e en c o m p t e les obse rva t ions soumises ap rè s c e t t e d a t e . En o u t r e , 

elle e s t i m a q u ' e u é g a r d n o t a m m e n t à la f inali té de la j u r i d i c t i o n d ' ins

t ruc t i on , celle-ci n ' é t a i t pas t e n u e d ' i n i t i e r u n e p r o c é d u r e accusa to i r e e t 

de t r a n s m e t t r e a u x a u t r e s t é m o i n s les obse rva t ions éc r i t e s qu 'e l l e avait 

r eçues . 

Les 10 j u i n et 30 ju i l l e t 1992, la j u r i d i c t i on d ' i n s t ruc t i on a u t o r i s a les 

t é m o i n s à pa rcou r i r , d a n s les b u r e a u x de leurs avocats , les p rocès -verbaux 

des dépos i t ions des a u t r e s t é m o i n s , dans la m e s u r e où l eu rs consei ls est i 

m a i e n t c e t t e m e s u r e nécessa i r e p o u r ass i s te r c o n v e n a b l e m e n t leurs 
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c l ients . Les t é m o i n s n ' é t a i e n t donc pas censés avoir accès aux dépos i 

t ions d ' a u t r e s t é m o i n s que les avocats j u g e a i e n t sans i n t é r ê t pour la dé 

fense de leurs c l ien ts . Le 10 s e p t e m b r e 1992, la décis ion fut conf i rmée p a r 

la C o u r s u p r ê m e qui , c e t t e fois encore , é t a i t composée de cinq j u g e s , don t 

q u a t r e p a r t i c i p è r e n t à la p r o c é d u r e u l t é r i e u r e de mise en j u g e m e n t . 

Les 9 j a n v i e r 1991 et 17 s e p t e m b r e 1992, la j u r id i c t ion d ' i n s t ruc t i on 

avisa n o t a m m e n t le r e q u é r a n t q u e puisqu ' i l ne d isposa i t pas d ' u n e assis

t ance j u r i d i q u e , elle n ' ape rceva i t pas de mot i f suffisant p o u r l ' au to r i se r à 

p a r c o u r i r les p rocès -verbaux r a p p o r t a n t les déc l a r a t i ons fo rmulées p a r 

d ' a u t r e s t é m o i n s p e n d a n t ses sess ions pub l iques . 

Le 15 d é c e m b r e 1992, la j u r i d i c t i o n d ' i n s t r u c t i o n r e n d i t son r a p p o r t , 

qui fut publ ié le 14 j a n v i e r 1993. Le r a p p o r t l u i - m ê m e c o m p r e n a i t 2 218 

pages au to ta l et les p rocès -ve rbaux d ' a u d i t i o n é t a i e n t r e t r a n s c r i t s su r 

2 782 pages au to ta l . Le r a p p o r t c r i t iqua i t n o t a m m e n t s é v è r e m e n t la 

façon don t le r e q u é r a n t s 'é ta i t a c q u i t t é de ses fonctions officielles en t a n t 

que m i n i s t r e de la J u s t i c e s 'ag issant du t r a i t e m e n t des affaires de r e g r o u 

p e m e n t familial c o n c e r n a n t les réfugiés t a m o u l s . Il c r i t iqua i t é g a l e m e n t 

les ac tes d ' a u t r e s p e r s o n n e s , y compr i s le p r e m i e r m i n i s t r e de l ' époque . Le 

14 janv ie r 1993, le g o u v e r n e m e n t d é m i s s i o n n a . 

Sur la base du r a p p o r t , le P a r l e m e n t déc ida le 1 1 j u i n 1993 d ' e n g a g e r 

u n e p r o c é d u r e devan t la H a u t e C o u r de ju s t i ce (Rigsretten) en v e r t u des 

d ispos i t ions de la loi c o n c e r n a n t c e t t e j u r i d i c t i o n (Rigsretsloven). P a r u n 

ac te du 14ju in 1993, les p r o c u r e u r s , dés ignés pa r le P a r l e m e n t , i n c u l p è r e n t 

le r e q u é r a n t d ' u n e violat ion de l 'ar t ic le 5 § 1 de la loi n" 117 du 15 avril 1964 

sur les r e sponsab i l i t é s des m i n i s t r e s en fonction (lov nr. 117afl5april 1964 

om ministres ansvarlighed - « la loi d e 1 9 6 4 » ) . Selon c e t t e d ispos i t ion , u n 

m i n i s t r e est passible de sanc t ions si, pa r sa nég l igence grave ou fau te 

i n t en t i onne l l e , il faillit aux obl iga t ions qu i lui i n c o m b e n t en v e r t u de la 

C o n s t i t u t i o n ou d ' a u t r e s lois, ou en ra i son de la n a t u r e de ses fonct ions. 

Le r e q u é r a n t fut inculpé de m a n q u e m e n t à ses ob l iga t ions a u r e g a r d d e 

la loi sur les é t r a n g e r s (Udlœndingeloven), d a n s la m e s u r e où un c e r t a i n 

n o m b r e d ' é t r a n g e r s n ' ava ien t pas pu bénéf ic ier d 'un r e g r o u p e m e n t fami

lial a lors qu ' i l s y ava ien t droi t en ve r tu de ce t t e loi. 

La H a u t e C o u r de ju s t i ce c o m m e n ç a à e n t e n d r e l 'affaire le 7 d é c e m b r e 

1993. Si l ' impar t i a l i t é et l ' i n d é p e n d a n c e de c h a c u n des j u g e s ne fut au

c u n e m e n t mises en d o u t e , le r e q u é r a n t , i nvoquan t n o t a m m e n t l ' a r t ic le 6 

de la C o n v e n t i o n , c o n t e s t a celles de la cour en t a n t q u e tel le et d e m a n d a à 

celle-ci de p r o n o n c e r un non-l ieu (a/vise). A l ' appu i de ses a l l éga t ions , le 

r e q u é r a n t soll ici ta en o u t r e l ' aud i t ion d u m a g i s t r a t de la C o u r s u p r ê m e 

qui avait p rés idé la j u r i d i c t i on d ' i n s t ruc t i on ainsi q u e celle d ' un avocat qui 

avait pa r t i c ipé à la p h a s e d ' i n s t ruc t ion . 

Le 7 d é c e m b r e 1993, la H a u t e C o u r de ju s t i ce r e j e t a la d e m a n d e d ' au

di t ion des deux t é m o i n s p a r vingt et u n e voix con t r e t rois , pour les motifs 

su ivan t s : 
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« D a n s son r a p p o r t p u b l i c , la j u r i d i c t i o n d ' i n s t r u c t i o n i n s t i t u é e d a n s le c a d r e d e l'af

fa i re d e s T a m o u l s d é c r i t c o m m e n t el le a p l an i f i é et m e n é à b i e n ses t r a v a u x . L ' a u d i t i o n 

d e t é m o i n s à ce t é g a r d doi t d o n c ê t r e c o n s i d é r é e c o m m e s u p e r f l u e . 

L a d é f e n s e n ' a c o n t e s t é l ' i m p a r t i a l i t é d ' a u c u n d e s m a g i s t r a t s d e la C o u r s u p r ê m e 

s i é g e a n t à la p r é s e n t e C o u r m a i s , d a n s s e s o b s e r v a t i o n s l i m i n a i r e s c o n c e r n a n t la 

d e m a n d e d e n o n - l i e u , a fait v a l o i r e n p a r t i c u l i e r q u e la j u r i d i c t i o n d ' i n s t r u c t i o n ava i t é t é 

p r é s i d é e p a r u n j u g e d e la C o u r s u p r ê m e et q u ' e l l e s ' é t a i t r é u n i e d a n s les l o c a u x d e ce l l e -

ci , si b i e n q u e le g r a n d p u b l i c a e u l ' i m p r e s s i o n q u e la C o u r s u p r ê m e e n t a n t q u e t e l l e , 

d è s ce s t a d e , é t a i t i m p l i q u é e d a n s l ' a f fa i re . P o u r e x a m i n e r c e t t e o b j e c t i o n , le p o i n t d e 

savo i r q u e l s c o n t a c t s le j u g e H . a pu avo i r a v e c ses c o l l è g u e s d e la C o u r s u p r ê m e con

c e r n a n t l ' a f fa i re d e s T a m o u l s o u les q u e s t i o n s y a f f é r e n t e s n e s a u r a i t ê t r e c o n s i d é r é 

c o m m e r e v ê t a n t u n e i m p o r t a n c e q u e l c o n q u e . 

C o n s i d é r a n t q u e t o u t t é m o i g n a g e r e l a t i f a u x c o n t a c t s q u e l ' a v o c a t N . a p u avo i r avec 

les m é d i a s p e n d a n t la p é r i o d e où la j u r i d i c t i o n d ' i n s t r u c t i o n a s i égé n e s a u r a i t n o n p lus 

ê t r e c o n s i d é r é c o m m e a y a n t u n e q u e l c o n q u e i m p o r t a n c e p o u r la q u e s t i o n d u n o n - l i e u , la 

p r é s e n t e C o u r v o t e e n f a v e u r d u re je t d e la d e m a n d e d ' a u d i t i o n d u j u g e H . d e la C o u r 

s u p r ê m e e t d e l ' avoca t N . » 

La m i n o r i t é de trois j u g e s e s t i m a qu ' i l n 'y avai t pas de ra i son suffisante 

e r e j e t e r la d e m a n d e . 

A la su i te d ' a u t r e s d é b a t s o r a u x , la H a u t e C o u r de j u s t i c e s t a t u a le 

j a n v i e r 1994 su r la d e m a n d e de non- l ieu , qu 'e l l e r e j e t a à l ' u n a n i m i t é 

pour les moti fs su ivan t s : 

« L a c o m p o s i t i o n d e la H a u t e C o u r d e j u s t i c e es t p r é c i s é e à l ' a r t i c l e 59 d e la C o n s t i 

t u t i o n . L a d i s p o s i t i o n q u i v e u t q u e la C o u r soi t c o m p o s é e d ' u n n o m b r e é g a l d é j u g e s d e 

l a C o u r s u p r ê m e e t d é j u g e s é l u s p a r le P a r l e m e n t d o i t s e f o n d e r s u r l ' h y p o t h è s e q u e l e s 

a f fa i r e s s p é c i f i q u e s q u i r e l è v e n t de la j u r i d i c t i o n d e la C o u r d o i v e n t ê t r e e n t e n d u e s p a r 

u n g r o u p e d e m a g i s t r a t s c o m p r e n a n t n o n s e u l e m e n t d e s p e r s o n n e s a y a n t d e s c o m p é 

t e n c e s j u r i d i q u e s m a i s au s s i d e s p e r s o n n e s t r è s a u fait d e s a f fa i r e s p o l i t i q u e s . C o n s i d é 

r a n t q u e les c h a r g e s s o n t d é f i n i e s p a r le P a r l e m e n t , il a é t é d é c i d é q u ' a u c u n p a r l e 

m e n t a i r e ne p e u t ê t r e é l u à la H a u t e C o u r d e j u s t i c e ou a g i r e n t a n t q u e m e m b r e d e 

c e t t e j u r i d i c t i o n . La d i s p o s i t i o n s e l o n l a q u e l l e les m e m b r e s t i t u l a i r e s et s u p p l é a n t s son t 

é l u s p o u r six a n s à la p r o p o r t i o n n e l l e g a r a n t i t q u ' i l s ne s o n t p a s é l u s e n v u e d e c o n n a î t r e 

d ' u n e a f fa i re p a r t i c u l i è r e et q u e le r é s u l t a t d e s é l e c t i o n s t r a d u i t le n o m b r e d e s i è g e s 

[ o c c u p é s p a r c h a q u e p a r t i p o l i t i q u e ] a u P a r l e m e n t . Il y a l ieu de t e n i r p o u r n a t u r e l e t 

l é g i t i m e q u e l e s m e m b r e s é l u s à la C o u r a i e n t d e s l i e n s avec l e s p a r t i s p o l i t i q u e s , ce qu i 

c e p e n d a n t n e s igni f ie p a s , b i e n e n t e n d u , q u e l o r s q u ' i l s se p r o n o n c e n t s u r u n e affa i re 

t r a i t é e p a r la C o u r , ils d o i v e n t ê t r e c o n s i d é r é s c o m m e d e s « h o m m e s d u p a r t i » q u i von t 

p l u s ou m o i n s se f o n d e r s u r ce q u e l e u r b a s e p o l i t i q u e p e u t p e n s e r de l ' a f fa i re . C e l a d i t , 

la d é f e n s e ne fait é t a t d a n s s e s o b s e r v a t i o n s d ' a u c u n é l é m e n t d é m o n t r a n t q u e l ' é l e c t i o n 

p a r le P a r l e m e n t d e la m o i t i é d e s j u g e s fait d e la H a u t e C o u r de j u s t i c e « u n f ragi le 

éd i f i ce j u r i d i q u e » et « qu ' i l es t d ' e m b l é e diff ici le p o u r la C o u r d ' a p p a r a î t r e i n d é 

p e n d a n t e et i m p a r t i a l e e n l ' e s p è c e ». 

Q u a n t à la p a r t i c i p a t i o n d e m a g i s t r a t s d e la C o u r s u p r ê m e , l ' avoca t d e la d é f e n s e a 

fai t v a l o i r e n p a r t i c u l i e r q u e la j u r i d i c t i o n d ' i n s t r u c t i o n d a n s l ' a f fa i re d e s T a m o u l s ava i t 

é t é p r é s i d é e p a r u n j u g e d e la C o u r s u p r ê m e et ava i t s i é g é d a n s les b u r e a u x d e ce l le -c i , 

e t q u ' e n c o n s é q u e n c e , le g r a n d p u b l i c ava i t l ' i m p r e s s i o n q u e la C o u r s u p r ê m e e n t a n t 

q u e t e l l e ava i t é t é i m p l i q u é e d a n s les t r a v a u x d e la j u r i d i c t i o n d ' i n s t r u c t i o n . C e t t e t h è s e 



366 DÉCISION NINN-HANSEN e. DANEMARK 

ne r e p o s e s u r a u c u n fai t , ce d o n t [le r e q u é r a n t ] do i t ê t r e c o n s c i e n t . A s u p p o s e r q u e le 

g r a n d p u b l i c a i t c e t t e i m p r e s s i o n , c e l a ne s a u r a i t c o n d u i r e à la c o n c l u s i o n q u e l 'on p e u t 

avo i r d e s d o u t e s l é g i t i m e s q u a n t à l ' i m p a r t i a l i t é d e s j u g e s d e la C o u r s u p r ê m e s i é g e a n t à 

la H a u t e C o u r . L e fait q u e la C o u r s u p r ê m e , e n v e r t u d e l ' a r t i c l e 21 § 4 d e la loi s u r 

l ' a d m i n i s t r a t i o n de la j u s t i c e , e x a m i n e c e r t a i n s r e c o u r s c o n t r e d e s d é c i s i o n s d e n a t u r e 

p r o c é d u r a l e p r i s e s p a r la j u r i d i c t i o n d ' i n s t r u c t i o n , ou le fait q u e c e t t e d e r n i è r e ai t é t é 

p r é s i d é e p a r u n c o l l è g u e d e s j u g e s d e la C o u r s u p r ê m e q u i o n t à c o n n a î t r e d e c e t t e 

a f fa i r e , ne s a u r a i e n t n o n p l u s r a i s o n n a b l e m e n t f o n d e r d e t e l s d o u t e s . 

L e s fa i t s d e s a r r ê t s d e la C o u r e u r o p é e n n e d e s D r o i t s de l ' H o m m e i n v o q u e s p a r 

l ' avoca t de la d é f e n s e d i f f è r e n t s e n s i b l e m e n t , de l 'avis de la C o u r , d e s c i r c o n s t a n c e s d e la 

c a u s e . P a r t a n t , c e s a r r ê t s n e p e u v e n t p a s n o n p l u s j u s t i f i e r la t h è s e de la d é f e n s e . Il 

c o n v i e n t d e n o t e r à ce t é g a r d q u e l ' e x i g e n c e q u ' u n t r i b u n a l a p p a r a i s s e i m p a r t i a l i m 

p l i q u e , s e l o n la j u r i s p r u d e n c e de la C o u r d e s D r o i t s d e l ' H o m m e , qu ' i l n e do i t y avo i r 

a u c u n d o u t e l é g i t i m e q u a n t à l ' i m p a r t i a l i t é d e s j u g e s . 

D a n s les c i r c o n s t a n c e s d e l ' e s p è c e , les o b j e c t i o n s d e c a r a c t è r e g é n é r a l q u e l ' avoca t d e 

la d é f e n s e a s o u l e v é e s à l ' e n c o n t r e d e s j u g e s é l u s p a r le P a r l e m e n t et les m a g i s t r a t s d e la 

C o u r s u p r ê m e n e s a u r a i e n t f o n d e r , à e l l es s e u l e s ou c o m b i n é e s a v e c d ' a u t r e s é l é m e n t s , 

d e s d o u t e s l é g i t i m e s q u a n t à savo i r si la H a u t e C o u r d e j u s t i c e sa t i s fa i t a u x e x i g e n c e s 

d ' i m p a r t i a l i t é a u x q u e l l e s u n t r i b u n a l es t t e n u d e se c o n f o r m e r s e l o n l ' a r t i c l e 6 § I d e la 

C o n v e n t i o n . 

P o u r a p p r é c i e r s i [le r e q u é r a n t ] est c o u p a b l e d e s l a i t s q u i lui son t r e p r o c h é s , la H a u t e 

C o u r d e j u s t i c e n e doi t p r e n d r e e n c o n s i d é r a t i o n q u e les é l é m e n t s p r o d u i t s d e v a n t e l l e . 

T o u t d ' a b o r d , il est d o n c s a n s i n t é r ê t p o u r l ' a f fa i re d e savo i r p o u r q u e l l e s r a i s o n s le 

P a r l e m e n t a d é c i d é d e p o r t e r c e s a c c u s a t i o n s . L e s o b s e r v a t i o n s d e l ' avoca t d e la d é f e n s e 

o b l i g e n t t o u t e f o i s la C o u r à f o r m u l e r les r e m a r q u e s s u i v a n t e s s u r la j u r i d i c t i o n d ' i n s 

t r u c t i o n et sa c o m p é t e n c e . 

S e l o n s o n m a n d a t , la j u r i d i c t i o n d ' i n s t r u c t i o n d e v a i t n o t a m m e n t e x a m i n e r si « q u i 

c o n q u e o c c u p a n t d e s f o n c t i o n s p u b l i q u e s e t a y a n t u n l i en a v e c la p r o c é d u r e s 'es t r e n d u 

c o u p a b l e d e f a u t e s ou d e n é g l i g e n c e d e n a t u r e à m e t t r e e n œ u v r e sa r e s p o n s a b i l i t é 

j u r i d i q u e ». La j u r i d i c t i o n d ' i n s t r u c t i o n a d o n c p r o c é d é à u n e a p p r é c i a t i o n d e s p r e u v e s et 

d e s é l é m e n t s d e d r o i t , m a i s e l le n ' a v a i t p a s m a n d a t p o u r d é c i d e r - et n ' a p a s d é c i d é - si 

[le r e q u é r a n t ] ava i t c o m m i s u n e i n f r a c t i o n p a s s i b l e d e s a n c t i o n s . E n c o n s é q u e n c e , c l ic 

n ' a v a i t p a s e t n ' a p a s e x e r c é d e f o n c t i o n s j u r i d i c t i o n n e l l e s a u s e n s d e l ' a r t i c l e 61 d e la 

C o n s t i t u t i o n . L e m a n d a t d e la j u r i d i c t i o n d ' i n s t r u c t i o n n ' é t a i t d o n c p a s c o n t r a i r e à l ' in

t e r d i c t i o n é n o n c é e p a r c e t t e d i s p o s i t i o n d e c r é e r d e s t r i b u n a u x s p é c i a u x a y a n t le p o u v o i r 

d ' e x e r c e r d e s f o n c t i o n s j u r i d i c t i o n n e l l e s . L e s r a i s o n s q u i o n t d é t e r m i n é le P a r l e m e n t à 

p r e n d r e la d é c i s i o n d e p o r t e r d e s a c c u s a t i o n s son t h o r s d e p r o p o s q u a n t a u x d é c i s i o n s d e 

la H a u t e C o u r d e j u s t i c e e n l ' e s p è c e . D e m ê m e , les o b s e r v a t i o n s d e l ' avoca t d e la d é f e n s e 

r e l a t i v e s à la c o r r é l a t i o n e n t r e les p o u v o i r s légis la t i f , e x é c u t i f e t j u d i c i a i r e c o n c e r n a n t 

l ' i n s t a u r a t i o n d e la j u r i d i c t i o n d ' i n s t r u c t i o n , ou la c r i t i q u e de c a r a c t è r e g é n é r a l p o r t a n t 

s u r les t r i b u n a u x s p é c i a u x ou les j u r i d i c t i o n s d ' i n s t r u c t i o n (...) n e p r é s e n t e n t a u c u n e 

i m p o r t a n c e s ' a g i s s a n t d e d é c i d e r d e p r o n o n c e r ou n o n u n n o n - l i e u d a n s la p r é s e n t e 

a f f a i r e d e m i s e e n j u g e m e n t . 

Q u a n t à l ' i m p o r t a n c e de l ' i n s t r u c t i o n p o u r la p r é s e n t e i n s t a n c e , l ' avoca t d e la d é f e n s e 

a fait va lo i r q u e la p o s s i b i l i t é d ' a d m i n i s t r a t i o n d e p r e u v e s d i r e c t e s p a r la c o m p a r u t i o n 

d e t é m o i n s d e v a n t la H a u t e C o u r d e j u s t i c e es t i n e x i s t a n t e o u , d u m o i n s , c o n s i d é r a 

b l e m e n t r é d u i t e p u i s q u e la p l u p a r t d e s p e r s o n n e s q u i d o i v e n t d é p o s e r l ' on t dé j à fait 

a n t é r i e u r e m e n t d e v a n t la j u r i d i c t i o n d ' i n s t r u c t i o n . T o u t e f o i s , il es t n o r m a l et n o n c o n -
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t r a i r e a u p r i n c i p e d ' a d m i n i s t r a t i o n de p r e u v e s d i r e c t e s q u ' u n t é m o i n d a n s u n e a f fa i re 

p é n a l e ai t fait d e s d é c l a r a t i o n s à u n s t a d e a n t é r i e u r à la po l i ce ou d e v a n t u n t r i b u n a l . 

C o m m e d a n s d ' a u t r e s a f fa i r e s p é n a l e s , la H a u t e C o u r de j u s t i c e do i t e x a m i n e r les 

l a c u n e s q u i p e u v e n t e n d é c o u l e r c o m m e u n é l é m e n t d a n s l ' a p p r é c i a t i o n d e s p r e u v e s . 

L ' a v o c a t d e la d é f e n s e a e n o u t r e p r é t e n d u q u e l ' a f fa i re é t a i t d e p u i s d e n o m b r e u s e s 

a n n é e s é v o q u é e et c o m m e n t é e p a r les m é d i a s à u n p o i n t e x t r a o r d i n a i r e e t d ' u n e 

m a n i è r e u n i q u e m e n t n é g a t i v e p o u r [le r e q u é r a n t ] , d e s o r t e q u ' i l s e m b l e à p r é s e n t d é j à 

c o n d a m n é . M ê m e si la d e s c r i p t i o n d e la c o u v e r t u r e m é d i a t i q u e c o r r e s p o n d p l u s ou 

m o i n s à la r é a l i t é , il n ' e x i s t e a u c u n e r a i s o n l é g i t i m e d e c r o i r e q u e la H a u t e C o u r d e 

j u s t i c e n e p u i s s e e n fa i re a b s t r a c t i o n et d é c i d e r u n i q u e m e n t s u r la b a s e d e s p r e u v e s d o n t 

el le d i s p o s e . 

E n c o n s é q u e n c e , q u a n t à l ' o b j e c t i o n r e l a t i v e à d ' a u t r e s q u e s t i o n s q u e ce l le de l ' im

p a r t i a l i t é d e la C o u r , il n ' e x i s t e a u c u n e r a i s o n l é g i t i m e d e d o u t e r q u e [le r e q u é r a n t ] 

b é n é f i c i e r a d ' u n p r o c è s é q u i t a b l e a u s e n s d e l ' a r t i c l e 6 d e la C o n v e n t i o n . 

E n f i n , la p r é s e n t e C o u r e s t i m e q u e les o b s e r v a t i o n s d e l ' avoca t d e la d é f e n s e - su r le 

t e r r a i n de l ' a r t i c l e 6 § 1 de la C o n v e n t i o n - s e l o n l e s q u e l l e s l ' a f fa i re n ' a p a s é t é e n t e n d u e 

d a n s u n d é l a i r a i s o n n a b l e n e s a u r a i e n t f o n d e r u n n o n - l i e u . 

D è s lors , la C o u r n ' a p e r ç o i t a u c u n e r a i s o n d e fa i re d r o i t à la d e m a n d e d e n o n - l i e u . » 

A la su i te de ce t t e décis ion, la H a u t e C o u r r ep r i t son e x a m e n d e 

l 'affaire. Le 16 m a r s 1994, une con t rove r se s 'éleva e n t r e l ' accusa t ion et la 

défense q u a n t à l 'u t i l i sa t ion des p rocès -verbaux des aud i t i ons devan t la 

j u r id i c t ion d ' i n s t ruc t ion lors des nouvel les aud i t i ons de t é m o i n s , afin d e 

conf ron te r ceux-ci , si nécessa i r e , avec leurs d é c l a r a t i o n s p r é c é d e n t e s . 

Le 22 m a r s 1994, la H a u t e C o u r déc ida pa r vingt et u n e voix con t re 

t rois d ' a u t o r i s e r l 'u t i l i sa t ion de ces p rocès -verbaux . D a n s sa décis ion, la 

ma jo r i t é s ' exp r ima ainsi : 

« L e l i t ige p o r t e u n i q u e m e n t s u r le p o i n t d e savo i r si les p r o c è s - v e r b a u x d e la j u r i d i c 

t i on d ' i n s t r u c t i o n d o i v e n t ê t r e p r o d u i t s e t s ' i ls p e u v e n t ê t r e u t i l i s é s p o u r c o n f r o n t e r [ les 

t é m o i n s avec l e u r s d é c l a r a t i o n s p r é c é d e n t e s ] . C e s p r o c è s - v e r b a u x n e c o n t i e n n e n t p a s 

les a p p r é c i a t i o n s ou c o n c l u s i o n s d e la j u r i d i c t i o n d ' i n s t r u c t i o n , m a i s n e font q u e r e 

t r a n s c r i r e les d é c l a r a t i o n s [du r e q u é r a n t ] e t d e s t é m o i n s d e v a n t la j u r i d i c t i o n d ' i n s 

t r u c t i o n , t e l l e s q u ' e l l e s o n t é t é c o n s i g n é e s p a r le j u g e e t a c c e p t é e s p a r l e u r s a u t e u r s . 

L ' a u t o r i s a t i o n de c o n f r o n t e r [ les t é m o i n s a v e c ces d é c l a r a t i o n s ] s igni f ie s e u l e m e n t q u e 

[le r e q u é r a n t ] e t les t é m o i n s p e u v e n t ê t r e i n t e r r o g é s s u r les é v e n t u e l s é c a r t s e n t r e l e u r s 

d é p o s i t i o n s a u p r o c è s et l e u r s d é c l a r a t i o n s p r é c é d e n t e s . 

L a p r a t i q u e n o r m a l e d a n s les a f fa i r e s p é n a l e s c o m m a n d e q u e s o i e n t p r o d u i t s les 

p r o c è s - v e r b a u x j u d i c i a i r e s r e t r a n s c r i v a n t les d é c l a r a t i o n s d e s p r é v e n u s et d e s t é m o i n s 

a i n s i q u e les r a p p o r t s d e po l i c e où s o n t c o n s i g n é e s les d é p o s i t i o n s r e c u e i l l i e s p a r les 

p o l i c i e r s . L a p r o d u c t i o n d e ces é l é m e n t s es t r é g i e p a r l ' a r t i c l e 834 d e la loi s u r l ' a d m i 

n i s t r a t i o n de la j u s t i c e , q u i fait é c h o à l ' a r t i c l e 29 d e la loi s u r l a m i s e e n j u g e m e n t , e t 

s ' o p è r e b i e n q u e ces d o c u m e n t s n e p u i s s e n t , e n r è g l e g é n é r a l e , ê t r e u t i l i s é s c o m m e d e s 

p r e u v e s a u t o n o m e s p e n d a n t le p r o c è s (voir les p a r a g r a p h e s 2 , a l i n é a s 2 e t 3 , e t 3 d e 

l ' a r t i c l e 8 7 7 d e la loi s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e ) . L a p r o d u c t i o n d e s p r o c è s -

v e r b a u x d e la j u r i d i c t i o n d ' i n s t r u c t i o n a u c o u r s d u p r o c è s d e v a n t la H a u t e C o u r d e j u s 

t i ce e s t d o n c c o n f o r m e à la p r a t i q u e n o r m a l e d a n s les a f fa i r e s p é n a l e s et les a r t i c l e s 50 

e t 5 5 , d e u x i è m e p h r a s e , d e la loi s u r l a m i s e e n j u g e m e n t n e p e u v e n t m e n e r à a u c u n e 
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a u t r e c o n c l u s i o n . E n o u t r e , il c o n v i e n t d e n o t e r q u e l e s p r o c è s - v e r b a u x d e la j u r i d i c t i o n 

d ' i n s t r u c t i o n son t p u b l i c s . D è s lo r s , l a C o u r n ' a p e r ç o i t a u c u n e r a i s o n d ' a c c u e i l l i r les 

o b j e c t i o n s d e l ' avoca t de la d é f e n s e . 

L e s a r t i c l e s 50 et 5 5 , d e u x i è m e p h r a s e , d e la loi s u r la m i s e e n j u g e m e n t ne r é g i s s e n t 

q u e les p r o c è s - v e r b a u x j u d i c i a i r e s c o n c e r n a n t les m e s u r e s d ' i n s t r u c t i o n p r é l i m i n a i r e s 

p r i s e s p a r la H a u t e C o u r d e j u s t i c e , m a i s s o n t a u t r e m e n t t r è s s i m i l a i r e s à l ' a r t i c l e 8 7 7 

§ 2 , a l i n é a s 2 e t 3 , de la loi s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e . L a q u e s t i o n d e s avo i r 

c o m m e n t les p r o c è s - v e r b a u x d e la j u r i d i c t i o n d ' i n s t r u c t i o n p e u v e n t ê t r e u t i l i s é s p e n d a n t 

le p r o c è s d e v a n t la H a u t e C o u r d e j u s t i c e s e r a d o n c t r a n c h é e c o n f o r m é m e n t a u x r è g l e s 

d e l ' a r t i c l e 877 de la loi s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e et à la j u r i s p r u d e n c e y r e l a t i v e 

(voir le r e n v o i g é n é r a l à la loi s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e d a n s l ' a r t i c l e 77 d e la loi 

s u r la m i s e e n j u g e m e n t ) . 

C o n f o r m é m e n t à la p r a t i q u e n o r m a l e d a n s les a f fa i r e s p é n a l e s , les p r o c è s - v e r b a u x 

j u d i c i a i r e s e t les r a p p o r t s de po l i ce p e u v e n t ê t r e u t i l i s é s , si n é c e s s a i r e , p a r l ' a c c u s a t i o n 

e t la d é f e n s e p o u r c o n f r o n t e r [ les t é m o i n s a v e c l e u r s d é c l a r a t i o n s p r é c é d e n t e s ] . P a r e i l l e 

m e s u r e n ' e s t p a s c o n t r a i r e a u p r i n c i p e q u i v e u t q u e l 'on d é c i d e d e l ' a f fa i re s u r la s e u l e 

b a s e d e s p r e u v e s a d m i n i s t r é e s p e n d a n t le p r o c è s . E n effet , ce s c o n f r o n t a t i o n s ne v i s e n t 

p a s à s u p p l a n t e r les d é c l a r a t i o n s f o r m u l é e s p a r le p r é v e n u o u le t é m o i n a u p r o c è s , m a i s 

à f o u r n i r a u t r i b u n a l u n e m e i l l e u r e b a s e p o u r a p p r é c i e r les t é m o i g n a g e s e n q u e s t i o n . 

P a r t a n t , la C o u r e s t i m e q u e les p r o c è s - v e r b a u x d e la j u r i d i c t i o n d ' i n s t r u c t i o n p e u v e n t 

ê t r e u t i l i s é s c o n f o r m é m e n t à c e t t e p r a t i q u e . 

R i e n n e p o r t e à c r o i r e q u e la p r o d u c t i o n d e s p r o c è s - v e r b a u x ou l e u r u t i l i s a t i o n à d e s 

f ins d e c o n f r o n t a t i o n soit c o n t r a i r e a u x p r i n c i p e s c o n s a c r é s p a r la C o n v e n t i o n . (...) » 

T ro i s des j u g e s , qu i se p r o n o n c è r e n t con t r e l 'u t i l i sa t ion des procès-

ve rbaux , f i rent les obse rva t ions su ivan tes : 

« N o u s e s t i m o n s q u ' i l s e r a i t p l u s c o n f o r m e a u p r i n c i p e de l ' a d m i n i s t r a t i o n d e p r e u v e s 

d i r e c t e s q u e les p r o c è s - v e r b a u x d e la j u r i d i c t i o n d ' i n s t r u c t i o n n e s o i e n t p a s p r o d u i t s ni 

u t i l i s é s d ' u n e q u e l c o n q u e f açon p e n d a n t le p r o c è s d e v a n t la H a u t e C o u r d e j u s t i c e . O n 

g a r a n t i r a i t a i n s i q u e les d é p o s i t i o n s s o i e n t f a i t e s i n d é p e n d a m m e n t d e ce q u i s 'es t p a s s é 

p e n d a n t l ' i n s t r u c t i o n , e t o n é v i t e r a i t d o n c - c o n f o r m é m e n t a u x p r i n c i p e s c o n s a c r é s p a r 

la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s d e l ' H o m m e - q u e la H a u t e C o u r d e j u s t i c e 

a p p a r a i s s e l iée p a r les t r a v a u x d e la j u r i d i c t i o n d ' i n s t r u c t i o n . P a r t a n t , n o u s v o t o n s p o u r 

q u e l ' ob j ec t ion de l ' avoca t d e la d é f e n s e so i t r e t e n u e . » 

Le procès se poursuiv i t p a r la p r o d u c t i o n de p reuves écr i tes et l ' audi

t ion d u r e q u é r a n t et de q u a r a n t e - q u a t r e t é m o i n s au to ta l - don t plu

s ieurs é t a i en t c i tés à c o m p a r a î t r e p a r la dé fense . Le 28 j u i n 1994, le 

r e q u é r a n t eu t u n e a t t a q u e et les d é b a t s furent a journés . Afin d ' éva lue r 

les effets de ce t t e a t t a q u e , p lus ieurs avis m é d i c a u x ainsi que l 'opinion du 

conseil médico léga l (Retslœgerâdet) fu ren t recuei l l i s . Le 8 n o v e m b r e 1994, 

le p rocès fut a journé sine die. A la su i te de p lus ieurs e x a m e n s m é d i c a u x , 

l ' accusa t ion d e m a n d a le 3 avril 1995 la repr i se des d é b a t s , a lors q u e 

l 'avocat de la défense soll ici ta un a u t r e a j o u r n e m e n t en ra ison de l ' é ta t 

de s a n t é d u r e q u é r a n t . 

Le 6 avril 1995, la H a u t e C o u r de j u s t i c e déc ida de poursu iv re l ' e x a m e n 

de l 'affaire. U n e major i t é de t re ize j u g e s s ' e x p r i m a c o m m e suit : 
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« ( • • • ) 

N o u s e s t i m o n s q u e l ' é t a t d e s a n t é p h y s i q u e [du r e q u é r a n t ] n e l ' e m p ê c h e p a s d ' a s s i s 

t e r à la p o u r s u i t e d e s d é b a t s . 

S e l o n les e x p l i c a t i o n s d e s m é d e c i n s , a u c u n e r a i s o n s c i e n t i f i q u e ne p o r t e à c r o i r e q u e 

sa p r é s e n c e à l ' a u d i e n c e a u g m e n t e le r i s q u e d e d é t é r i o r a t i o n de s a s a n t é . 

I l c o n v i e n t e n s u i t e d ' e x a m i n e r s i s o n é t a t d e s a n t é m e n t a l e e x c l u t l a p o u r s u i t e d e 

l ' a f fa i re (...) 

C o m m e l 'a e x p o s é le conse i l m é d i c o l é g a l d a n s sa d é c l a r a t i o n d u 21 m a r s 1995 , il y a 

t o u j o u r s l i eu de c o n s i d é r e r q u e les f a c u l t é s i n t e l l e c t u e l l e s [du r e q u é r a n t ] son t c o n s i d é 

r a b l e m e n t r é d u i t e s b i e n q u ' u n e c e r t a i n e a m é l i o r a t i o n soi t p e r c e p t i b l e q u a n t à la 

r e c o n n a i s s a n c e d e s a m a l a d i e e t la f o n c t i o n d u l a n g a g e . T o u t e f o i s , le conse i l m é d i c o -

l éga l n ' a p a s vou lu d é c i d e r si l ' i n t é r e s s é é t a i t ou n o n c a p a b l e de p a r t i c i p e r r é e l l e m e n t à 

u n p r o c è s p u i s q u e la r é p o n s e i m p l i q u a i t u n e a p p r é c i a t i o n j u r i d i q u e d e s é l é m e n t s m é d i 

c a u x . 

S e l o n la p r a t i q u e n o r m a l e e n m a t i è r e p é n a l e , u n e d é t é r i o r a t i o n d e s f o n c t i o n s m e n 

t a l e s n ' e x c l u t p a s q u e l ' on m è n e à s o n t e r m e u n e a f fa i re p é n a l e e t q u e l ' on in f l ige u n e 

p e i n e n o r m a l e à d e s p e r s o n n e s s o u f f r a n t d ' u n e m a l a d i e é q u i v a l e n t e à ce l l e [du r e q u é 

r a n t ] . L e fait d e n e p a s ê t r e r e s p o n s a b l e d e ses a c t e s e n r a i s o n d ' u n e m a l a d i e m e n t a l e 

c o n t r a c t é e a p r è s l ' a c t e c r i m i n e l m a i s a v a n t le p r o n o n c é d u j u g e m e n t n ' e x c l u t p a s e n soi 

la p o s s i b i l i t é d e c o n c l u r e l ' a f fa i re et d e p r o n o n c e r u n e p e i n e (voi r l ' a r t i c l e 73 d u code 

p é n a l ) . 

Il n e r e s s o r t p a s d e la loi s u r la m i s e e n j u g e m e n t ou d e ses t r a v a u x p r é p a r a t o i r e s (...) 

q u e le l é g i s l a t e u r s o u h a i t a i t s ' é c a r t e r de c e t t e p r a t i q u e d a n s les a f fa i r e s p o r t a n t su r les 

r e s p o n s a b i l i t é s d e s m i n i s t r e s e n f o n c t i o n , e m p ê c h a n t a in s i l ' e x a m e n de ces a f f a i r e s si le 

p r é v e n u n ' e s t p a s e n m e s u r e d e p a r t i c i p e r « r é e l l e m e n t ». 

A v a n t l ' h o s p i t a l i s a t i o n [du r e q u é r a n t ] le 28 j u i n 1994 à la s u i t e d ' u n e a t t a q u e , la 

m a j e u r e p a r t i e de l ' a u d i t i o n d e s t é m o i n s ava i t é t é m e n é e à b i e n e t l ' i n t é r e s s é é t a i t 

p r é s e n t lors d e l ' e n s e m b l e d e s s e s s i o n s d e la C o u r . A i n s i , s o n a u d i t i o n s ' é t a i t é t e n d u e s u r 

q u a t r e de ces s e s s i o n s e t il ava i t a s s i s t é à t o u t e s les a u d i t i o n s d e t é m o i n s et à t o u t e la 

p r o d u c t i o n d e s p r e u v e s é c r i t e s . Il r e s t a i t u n i q u e m e n t à e n t e n d r e d e n o u v e a u c inq 

t é m o i n s et [le r e q u é r a n t ] , à la d e m a n d e d e l ' avoca t de la d é f e n s e . C e t t e p a r t i e de l ' ins

t a n c e p e u t ê t r e c o n d u i t e d e f açon à t e n i r c o m p t e a u t a n t q u e n é c e s s a i r e d e s o n é t a t d e 

s a n t é . 

D a n s ces c i r c o n s t a n c e s , n o u s e s t i m o n s q u e les i n f o r m a t i o n s m é d i c a l e s e x i s t a n t e s , à l a 

l u m i è r e d e s a u t r e s é l é m e n t s d i s p o n i b l e s s u r l ' é t a t [du r e q u é r a n t ] à l a s u i t e d e l ' a t t a q u e 

d u 28 j u i n 1994, n ' i n d i q u e n t e n a u c u n e m a n i è r e q u ' i l lui s e r a i m p o s s i b l e d e p r e n d r e 

p o s i t i o n su r les c h a r g e s , d e f o r m u l e r d e s d é c l a r a t i o n s r a t i o n n e l l e s et d e s u i v r e le r e s t e d e 

la p r o c é d u r e ; o n n e s a u r a i t d o n c c o n s i d é r e r q u ' i l es t i n c a p a b l e d ' e x a m i n e r t o u s les 

t é m o i g n a g e s p e r t i n e n t s avec s o n conse i l a v a n t d e d é p o s e r l u i - m ê m e . E n o u t r e , r i e n ne 

p o r t e à c r o i r e q u e l a p o u r s u i t e d u p r o c è s o c c a s i o n n e r a i t u n m a n q u e m e n t a u x g a r a n t i e s 

p r é v u e s p a r la loi s u r l a m i s e e n j u g e m e n t et la loi s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e p o u r 

a s s u r e r la d é f e n s e d ' u n p r é v e n u . 

(...) 

C o n s i d é r a n t q u e les o b s e r v a t i o n s d e l ' avoca t d e la d é f e n s e s u r l ' a r t i c l e 6 de la 

C o n v e n t i o n n e p e u v e n t a m e n e r à u n e a u t r e c o n c l u s i o n , n o u s v o t o n s e n f a v e u r d e la d e 

m a n d e d e l ' a c c u s a t i o n d e p o u r s u i v r e l ' a f f a i r e . » 
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Les sept j u g e s composan t la m ino r i t é en faveur du rejet de la d e m a n d e 

f o r m u l è r e n t les obse rva t ions su ivan te s : 

« E n v e r t u d e l ' a r t i c l e 77 d e la loi s u r la m i s e e n j u g e m e n t , q u i r e n v o i e à l ' a r t i c l e 8 4 6 

de la loi s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e , u n p r é v e n u a le d r o i t d ' a s s i s t e r e n p e r s o n n e à 

l ' e n s e m b l e de son p r o c è s . C e t t e d i s p o s i t i o n s t i p u l e q u e le p r é v e n u a le d r o i t d e se 

d é f e n d r e l u i - m ê m e , ce q u i c o m p r e n d la f a c u l t é d ' i n t e r r o g e r les t é m o i n s , d e s ' e x p r i m e r 

l u i - m ê m e s u r le r é s u l t a t d e l ' a d m i n i s t r a t i o n d e s p r e u v e s e t s u r les q u e s t i o n s j u r i d i q u e s , 

e t d ' i n t e r v e n i r e n d e r n i e r l i eu d a n s l ' a f f a i r e . C e s c o n s i d é r a t i o n s r e v ê t e n t u n e i m p o r 

t a n c e p a r t i c u l i è r e d a n s u n cas d e m i s e e n j u g e m e n t (voir , n o t a m m e n t , les t r a v a u x p r é 

p a r a t o i r e s d e l ' a r t i c l e 52 d e la loi s u r la m i s e e n j u g e m e n t ) . Le conse i l [du r e q u é r a n t ] 

s o u t i e n t q u e la p o u r s u i t e de l ' e x a m e n de l ' a f fa i re e x i g e a i t la p r é s e n c e d e l ' i n t é r e s s é l u i -

m ê m e e t p u i s q u ' a u c u n e d e s c i r c o n s t a n c e s m e n t i o n n é e s à l ' a r t i c l e 847 § 2 (...) ne p e u t 

ê t r e i n v o q u é e , l ' e x a m e n d e c e t t e a f fa i re n e p e u t ê t r e p o u r s u i v i si le p r é v e n u a un m o t i f 

l é g i t i m e d ' a b s e n c e (voi r l ' a r t i c l e 8 4 7 § 1 d e la loi s u r l ' a d m i n i s t r a t i o n de la j u s t i c e ) , ce 

t e r m e s ' é t e n d a n t a u s s i — o u t r e à la m a l a d i e p h y s i q u e - d a n s c e r t a i n e s c i r c o n s t a n c e s , à la 

m a l a d i e m e n t a l e q u i p r e n d la f o r m e d ' u n e d é t é r i o r a t i o n d e s f a c u l t é s m e n t a l e s . 

(...) 

D e p u i s le 7 m a r s 1994 , u n n o m b r e c o n s i d é r a b l e d e s e s s i o n s o n t é t é t e n u e s p e n d a n t 

l e s q u e l l e s d e n o m b r e u x t é m o i n s o n t é t é e n t e n d u s . D a n s les d é b a t s à v e n i r , il r e s t e à 

e n t e n d r e de n o u v e a u c i n q t é m o i n s c r u c i a u x et - s u r t o u t — ]lc r e q u é r a n t ] , et il c o n v i e n t 

de c o n s i d é r e r q u ' i l e s t d e la p l u s h a u t e i m p o r t a n c e , q u a n t à s a c a p a c i t é de se d é f e n d r e 

l u i - m ê m e , q u ' i l soi t e n m e s u r e , p e n d a n t les d e u x i è m e s a u d i t i o n s et les p l a i d o i r i e s , d e 

c o m p r e n d r e e t d e c o m m e n t e r les c h a r g e s et la s u b s t a n c e d e s t é m o i g n a g e s . S e l o n les 

i n f o r m a t i o n s m é d i c a l e s e x i s t a n t e s , les f a c u l t é s i n t e l l e c t u e l l e s [du r e q u é r a n t | o n t s u b i 

d e s d o m m a g e s c o n s i d é r a b l e s et p e r m a n e n t s , c a u s é s p a r u n e d é m e n c e v a s c u l a i r c ; e n 

c o n s é q u e n c e , il do i t ê t r e i n c a p a b l e , à n o t r e av is , d e p a r t i c i p e r r é e l l e m e n t à la p r o c é d u r e , 

e u é g a r d à la spéc i f i c i t é e t à la p o r t é e d e l ' a f fa i re , e t d o n c a u x e x i g e n c e s q u a n t à s o n 

n i v e a u i n t e l l e c t u e l si l ' on v e u t c o n c l u r e l ' a f f a i r e d ' u n e m a n i è r e r e s p o n s a b l e . U n e p r o 

r o g a t i o n d e l ' a j o u r n e m e n t d u p r o c è s ne s i g n i f i e r a i t p a s q u e [le r e q u é r a n t ] es t m i e u x 

t r a i t é q u e d ' a u t r e s p r é v e n u s , y c o m p r i s c e u x q u i son t v i sés p a r les d i s p o s i t i o n s d e s a r 

t i c l e s 68 , 69 e t 73 d u c o d e p é n a l , r e l a t i v e s a u x s a n c t i o n s a p p l i c a b l e s a u x d é l i n q u a n t s 

p r é s e n t a n t d e s d é v i a n c e s . (...) C e s p r é v e n u s s o n t é g a l e m e n t p r o t é g é s p a r la g a r a n t i e 

d ' u n p r o c è s é q u i t a b l e é n o n c é e a u x a r t i c l e s 8 4 6 et 8 4 7 . 

D è s lo r s , n o u s e s t i m o n s q u e les a r g u m e n t s d e l ' a c c u s a t i o n à l ' a p p u i d ' u n e r e p r i s e d e s 

d é b a t s n e s a u r a i e n t j u s t i f i e r d e r e v e n i r s u r la d é c i s i o n p r é c é d e n t e d ' a j o u r n e m e n t sine die 

p r i s e a n t é r i e u r e m e n t p a r la C o u r , p u i s q u e l ' é t a t d e s a n t é [du r e q u é r a n t ] c o n s t i t u e 

t o u j o u r s u n m o t i f l é g i t i m e d ' a b s e n c e . P a r t a n t , n o u s v o t o n s e n f a v e u r d u r e j e t d e la 

d e m a n d e d e l ' a c c u s a t i o n d e r e p r e n d r e les d é b a t s . » 

A la su i te de c e t t e décis ion, l 'avocat de la défense in fo rma la cour le 

10 avril 1995 qu ' i l r enonça i t à soll ici ter u n e nouvel le aud i t ion des c inq 

t é m o i n s et du r e q u é r a n t , pu i squ ' i l j u g e a i t i r r e sponsab le , vu l ' é ta t de s a n t é 

de l ' in té ressé , de le conf ron te r avec les t é m o i n s ou de l ' e n t e n d r e de nou

veau . En o u t r e , l 'avocat de la défense a n n o n ç a q u e t r è s p r o b a b l e m e n t le 

r e q u é r a n t n ' a s s i s t e ra i t pas au res te du p rocès . Les p r o c u r e u r s d é c l a r è r e n t 

qu ' i l s ne d e m a n d e r a i e n t pas à ce q u e le r e q u é r a n t c o m p a r û t de force. Dès 

lors, les avocats é t a i en t p r ê t s à p la ider devan t la cour . 
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Les p la idoir ies c o m m e n c è r e n t le 15 m a i 1995 et s ' a chevè ren t le 7 j u in 

1995, lo rsque l 'affaire fut déc l a r ée en é t a t d ' ê t r e j u g é e . Le r e q u é r a n t 

n ' a ss i s ta pas à ces sess ions . 

La décis ion fut r e n d u e le 22 j u i n 1995. P a r qu inze voix con t r e c inq, le 

r e q u é r a n t fut déc la ré coupab le de viola t ion de l 'ar t ic le 5 § 1 de la loi de 

1964 sur les r e sponsab i l i t é s des m i n i s t r e s en fonction. Il se vit infliger 

u n e pe ine de q u a t r e mois de pr i son , assor t i e d 'un surs is sous rése rve qu'i l 

ne c o m m î t a u c u n a u t r e ac te c r imine l p e n d a n t un déla i d ' un an . La 

décision exposa i t u n r a i s o n n e m e n t approfondi q u a n t à la cu lpab i l i t é du 

r e q u é r a n t et à la pe ine infligée. Les frais de p r o c é d u r e furent s u p p o r t é s 

p a r l 'E ta t . 

Les décis ions de la H a u t e C o u r de j u s t i c e sont insuscept ib les de 

r ecours . 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. Dispositions relatives à la juridiction d'instruction 

A r t i c l e 61 d e la C o n s t i t u t i o n 

« (...) D e s t r i b u n a u x s p é c i a u x a y a n t le p o u v o i r d e p r o n o n c e r d e s j u g e m e n t s n e 

p e u v e n t e n a u c u n cas ê t r e i n s t i t u é s . » 

A r t i c l e 21 d e la l o i s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e 

« Le G o u v e r n e m e n t se r é s e r v e le d r o i t d ' i n s t i t u e r d e s t r i b u n a u x s p é c i a u x sous r é s e r v e 

q u ' i l s n ' a i e n t p a s le p o u v o i r d e p r o n o n c e r d e s j u g e m e n t s (...) » 

A r t i c l e 2 1 a d e la lo i s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e 

« 1) Le m i n i s t r e d e la J u s t i c e p e u t c h a r g e r u n ou p l u s i e u r s j u g e s d ' i n s t r u i r e des 

q u e s t i o n s p a r t i c u l i è r e s . Il p e u t d é c i d e r q u e d e s e x p e r t s p a r t i c i p e n t à c e t t e i n s t r u c t i o n . 

2) La j u r i d i c t i o n d ' i n s t r u c t i o n n ' a p a s le p o u v o i r d e p r o n o n c e r d e s j u g e m e n t s . 

3) L ' i n s t r u c t i o n e s t c o n d u i t e s e l o n les r è g l e s d e [la loi s u r l ' a d m i n i s t r a t i o n d e la j u s 

t i c e ] . T o u t e f o i s , le m i n i s t r e d e la J u s t i c e p e u t d é c i d e r d a n s d e s c a s p a r t i c u l i e r s q u ' e l l e 

s e r a m e n é e à h u i s c los (...) 

4) L e s d é c i s i o n s d e la j u r i d i c t i o n d ' i n s t r u c t i o n p e u v e n t ê t r e c o n t e s t é e s d i r e c t e m e n t 

d e v a n t la C o u r s u p r ê m e . 

5) L ' i n s t r u c t i o n se c o n c l u t p a r u n r a p p o r t q u i es t p u b l i é p a r le m i n i s t r e de la J u s t i c e , 

à m o i n s q u e la p u b l i c a t i o n n e soi t c o n t r e - i n d i q u é e p o u r d e s m o t i f s e x c e p t i o n n e l s . » 
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2. Compétence et composition de la Haute Cour de justice 

A r t i c l e 16 d e la C o n s t i t u t i o n 

« Le Roi ou le P a r l e m e n t p e u t o u v r i r d e s p o u r s u i t e s c o n t r e d e s m i n i s t r e s q u a n t à la 

façon d o n t ils s ' a c q u i t t e n t d e l e u r s f o n c t i o n s . L a H a u t e C o u r d e j u s t i c e j u g e les a f fa i res 

d i l i g e n t é e s c o n t r e les m i n i s t r e s p o u r d e s a c t e s c o m m i s d a n s l ' e x e r c i c e d e l e u r s fonc 

t i o n s . » 

L 'a r t i c le 59 de la C o n s t i t u t i o n , dont le libellé ac tue l d a t e de la Cons t i 

tu t ion du 5 j u i n 1953, se lit ainsi : 

« 1) L a H a u t e C o u r d e j u s t i c e se c o m p o s e d e s q u i n z e m e m b r e s o r d i n a i r e s d e la p l u s 

h a u t e j u r i d i c t i o n d u R o y a u m e a y a n t le p l u s d ' a n c i e n n e t é , e t d ' u n n o m b r e éga l d e 

m e m b r e s é l u s p o u r six a n s à la p r o p o r t i o n n e l l e p a r le P a r l e m e n t . P o u r c h a q u e m e m b r e 

a ins i n o m m é es t d é s i g n é u n ou p l u s i e u r s s u p p l é a n t s . A u c u n p a r l e m e n t a i r e n e p e u t ê t r e 

é lu à la H a u t e C o u r d e j u s t i c e ou a g i r c o m m e l ' un d e ses m e m b r e s . L o r s q u e , d a n s u n 

cas p a r t i c u l i e r , c e r t a i n s d e s m e m b r e s de la p l u s h a u t e j u r i d i c t i o n d u R o y a u m e n e 

p e u v e n t p a r t i c i p e r a u p r o c è s et a u j u g e m e n t d ' u n e a f f a i r e , u n n o m b r e é g a l d e 

m e m b r e s d e la H a u t e C o u r d e j u s t i c e n o m m é s e n d e r n i e r l ieu p a r le P a r l e m e n t se r e 

t i r e n t d e l e u r s i è g e . 

2) La H a u t e C o u r d e j u s t i c e éli t u n p r é s i d e n t p a r m i ses m e m b r e s . 

3) L o r s q u e la H a u t e C o u r d e j u s t i c e a é t é s a i s i e d ' u n e a f f a i r e , les m e m b r e s n o m m é s 

p a r le P a r l e m e n t c o n s e r v e n t l e u r s i è g e à la H a u t e C o u r d e j u s t i c e p o u r la d u r é e d e c e t t e 

a f f a i r e , m ê m e si l e u r m a n d a t v i e n t e n t r e - t e m p s à e x p i r a t i o n . 

4) U n e r é g l e m e n t a t i o n d é t a i l l é e su r la H a u t e C o u r d e j u s t i c e do i t ê t r e f ixée p a r u n e 

loi. » 

C e t t e r é g l e m e n t a t i o n dé t a i l l ée est exposée d a n s la loi n° 100 de 1954 

(voir la loi de conso l ida t ion n" 641 du 17 s e p t e m b r e 1986) sur la H a u t e 

C o u r de j u s t i c e , don t les d ispos i t ions p e r t i n e n t e s se l isent ainsi : 

A r t i c l e 1 § 1 

« L a H a u t e C o u r de j u s t i c e j u g e les a f f a i r e s d i l i g e n t é e s p a r le Roi ou le P a r l e m e n t à 

l ' e n c o n t r e d e s m i n i s t r e s . » 

A r t i c l e 2 

« 1) L a H a u t e C o u r d e j u s t i c e se c o m p o s e d e s m e m b r e s o r d i n a i r e s d e la C o u r 

s u p r ê m e e t d ' u n n o m b r e é g a l de m e m b r e s é l u s p o u r six a n s à la p r o p o r t i o n n e l l e p a r le 

P a r l e m e n t . A u c u n p a r l e m e n t a i r e n e p e u t ê t r e é l u à la H a u t e C o u r d e j u s t i c e ou a g i r 

c o m m e l ' un d e s e s m e m b r e s . 

2) P o u r c h a q u e m e m b r e t i t u l a i r e , d e u x s u p p l é a n t s s o n t i m m é d i a t e m e n t d é s i g n é s à la 

p r o p o r t i o n n e l l e . 

3) Si l ' un d e s j u g e s n o m m é s p a r le P a r l e m e n t se r e t i r e d e la H a u t e C o u r de j u s t i c e 

a v a n t l ' e x p i r a t i o n d e s o n m a n d a t , s o n p r e m i e r s u p p l é a n t p r e n d s a p l a c e à la H a u t e 

C o u r d e j u s t i c e p o u r le r e s t e d u m a n d a t . L o r s q u e le p r e m i e r s u p p l é a n t e s t e m p ê c h é 

ou se r e t i r e é g a l e m e n t d e la H a u t e C o u r d e j u s t i c e , le d e u x i è m e s u p p l é a n t p r e n d sa 

p l a c e . 
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4) A u c u n a u t r e s u p p l é a n t n ' e s t n o m m é . 

5) L o r s q u e la H a u t e C o u r de j u s t i c e a é t é sa i s ie d ' u n e a f f a i r e , les m e m b r e s n o m m é s 

p a r le P a r l e m e n t g a r d e n t l e u r s i ège à la C o u r p o u r la d u r é e d e c e t t e a f f a i r e , m ê m e si 

l e u r m a n d a t v i e n t e n t r e - t e m p s à e x p i r a t i o n . » 

A r t i c l e 5 

« 1. L o r s q u e , d a n s u n c a s d ' e s p è c e , c e r t a i n s d e s j u g e s d e la C o u r s u p r ê m e n e p e u v e n t 

p r e n d r e p a r t a u p r o c è s et a u j u g e m e n t d e l ' a f fa i re , u n n o m b r e é g a l d e s m e m b r e s é lus e n 

d e r n i e r l i eu p a r le P a r l e m e n t à la p r o p o r t i o n n e l l e se r e t i r e n t d e l e u r s i è g e . 

2. L o r s q u e l ' un d e s j u g e s n o m m é s p a r le P a r l e m e n t n e p e u t p r e n d r e p a r t à 

l ' e x a m e n d ' u n e a f fa i re p a r t i c u l i è r e , s a p l a c e à l a C o u r es t p r i s e p a r s o n p r e m i e r 

s u p p l é a n t ; l o r s q u e ce lu i -c i ne p e u t p a s n o n p l u s p a r t i c i p e r à l ' e x a m e n de l ' a f fa i re , le 

d e u x i è m e s u p p l é a n t p r e n d sa p l a c e . L o r s q u e ce d e r n i e r e s t é g a l e m e n t e m p ê c h é d e 

c o n n a î t r e de l ' a f fa i re , le m a g i s t r a t d e la C o u r s u p r ê m e n o m m é e n d e r n i e r l ieu se r e t i r e 

d e s o n s i è g e . » 

A r t i c l e 6 

« E n a u c u n c a s l a H a u t e C o u r de j u s t i c e n e p e u t c o m p r e n d r e m o i n s d e d i x - h u i t 

j u g e s . » 

A r t i c l e 8 

« T o u s les j u g e s de la H a u t e C o u r de j u s t i ce s ' e n g a g e n t s o l e n n e l l e m e n t p a r éc r i t , e n 

l e u r â m e et c o n s c i e n c e , à s u i v r e a t t e n t i v e m e n t la p r o c é d u r e d e v a n t la C o u r e t à p r e n d r e 

la d é c i s i o n q u ' i l s e s t i m e r o n t j u s t e et b o n n e , c o n f o r m é m e n t à la loi e t a u x é l é m e n t s d e 

p r e u v e v e r s é s a u d o s s i e r . » 

Le 28 m a i 1990, le P a r l e m e n t n o m m a qu inze m a g i s t r a t s non pro

fessionnels et t r e n t e s u p p l é a n t s p o u r la pé r iode a l lan t du 18 m a i 1990 au 

17 ma i 1996 (voir la r u b r i q u e « T r a v a u x du P a r l e m e n t » , A n n u a i r e et 

Index , 1990-1991, p . 172). Sept de ces m a g i s t r a t s ava ien t é g a l e m e n t é té 

n o m m é s c o m m e j u g e s ou s u p p l é a n t s dans la pé r iode p r é c é d e n t e , qui 

s ' é t enda i t du 18 ma i 1984 au 17 ma i 1990. 

3. Dispositions sur le droit et le devoir du prévenu d'assister aux débats 

Dispos i t ions p e r t i n e n t e s de la loi sur la H a u t e C o u r de j u s t i c e : 

A r t i c l e 3 3 

« L o r s q u e le d é f e n d e u r n e c o m p a r a î t p a s s a n s p r é s e n t e r d e m o t i f l é g i t i m e d ' a b s e n c e à 

l ' a u d i e n c e p r é v u e à l ' a r t i c l e 29 o u à t o u t e a u d i e n c e u l t é r i e u r e , l a H a u t e C o u r d e j u s t i c e 

p e u t p r e n d r e t o u t e s m e s u r e s n é c e s s a i r e s p o u r s ' a s s u r e r de sa p r é s e n c e , y c o m p r i s , le cas 

é c h é a n t , la d é l i v r a n c e d ' u n m a n d a t d ' a m e n e r . » 

A r t i c l e 4 2 

« L o r s q u ' u n d é f e n d e u r n e c o m p a r a î t p a s e t ne p e u t ê t r e a t t r a i t d e v a n t la C o u r , ce l le -

ci d é c i d e , a p r è s avo i r d o n n é la p a r o l e a u p r o c u r e u r e t à l ' a v o c a t d e la d é f e n s e , s'il faut 
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n é a n m o i n s p o u r s u i v r e l ' e x a m e n d e l ' a f fa i re ou s'il c o n v i e n t de p r o c é d e r à u n a j o u r n e 

m e n t . » 

A r t i c l e 7 7 

« S a u f si la p r é s e n t e loi e n d i s p o s e a u t r e m e n t , la loi s u r l ' a d m i n i s t r a t i o n de la j u s t i c e 

s ' a p p l i q u e à la p r o c é d u r e d e v a n t la H a u t e C o u r de j u s t i c e . » 

Les d isposi t ions p e r t i n e n t e s de la loi sur l ' a d m i n i s t r a t i o n de la j u s t i ce 

sont ainsi l ibellées : 

A r t i c l e 8 4 6 

« S a u f e x c e p t i o n p r é v u e p a r la loi, le d é f e n d e u r d o i t a s s i s t e r e n p e r s o n n e à l ' e n s e m b l e 

d u p r o c è s aus s i l o n g t e m p s qu ' i l es t s u s c e p t i b l e d ' ê t r e e n t e n d u ; t o u t e f o i s , u n e fois q u ' i l a 

é t é e n t e n d u , le p r é s i d e n t d e la C o u r p e u t l ' a u t o r i s e r à s ' e x c u s e r . » 

A r t i c l e 8 4 7 

« 1) L o r s q u e le d é f e n d e u r n e c o m p a r a î t a u d é b u t ou a u c o u r s d u p r o c è s , e t q u ' i l ne 

p e u t ê t r e i m m é d i a t e m e n t a t t r a i t d e v a n t la C o u r , l ' e x a m e n de l ' a f fa i re es t a j o u r n é . 

L o r s q u e le d é f e n d e u r n e c o m p a r a î t p a s s a n s p r é s e n t e r d e m o t i f l é g i t i m e d ' a b s e n c e , a l o r s 

q u ' i l a é t é c o n v o q u é s e l o n les vo ie s l é g a l e s , la C o u r p e u t t o u t e f o i s d é c i d e r d ' e n t e n d r e les 

t é m o i n s et les e x p e r t s p r é s e n t s , si c e l a e s t j u g é c o m p a t i b l e avec les i n t é r ê t s d u d é f e n 

d e u r et q u ' u n a j o u r n e m e n t d e l ' a u d i t i o n e n t r a î n e r a i t d e s i n c o n v é n i e n t s i m p o r t a n t s p o u r 

l e s c o m p a r a n t s o u d e s r e t a r d s c o n s i d é r a b l e s d a n s l ' a f fa i re . C e p e n d a n t , les a u d i t i o n s 

v i s é e s à la d e u x i è m e p h r a s e du p r é s e n t a r t i c l e ne p e u v e n t ê t r e m e n é e s q u e si l ' avoca t de 

la d é f e n s e e s t p r é s e n t et y c o n s e n t . 

2) U n p r o c è s p e u t se d é r o u l e r e n l ' a b s e n c e d u d é f e n d e u r si la C o u r e s t i m e q u e sa 

p r é s e n c e n ' e s t p a s n é c e s s a i r e : 

i. l o r s q u ' i l s ' es t en fu i a p r è s avo i r r e ç u s i gn i f i c a t i on d e l ' a c t e d ' a c c u s a t i o n à s o n 

e n c o n t r e , 

h . l o r s q u e l ' i n t é r e s s é , a p r è s a v o i r c o m p a r u à l ' o u v e r t u r e d u p r o c è s , a q u i t t é l ' en 

c e i n t e de l a C o u r s a n s e n a v i s e r ce l l e -c i , 

iii. l o r s q u e 

a ) le p r é v e n u es t p a s s i b l e a u p lus d ' u n e p e i n e d ' e m p r i s o n n e m e n t d e six m o i s et q u e 

l ' i n t é r e s s é a c o n s e n t i à ce q u e le p r o c è s se d é r o u l e e n s o n a b s e n c e , ou 

b) le p r o c è s se c o n c l u r a s a n s n u l d o u t e p a r l a r e l a x e d u p r é v e n u . » 

GRIEFS 

Le r e q u é r a n t se p la in t q u e sa cause n ' a pas é t é e n t e n d u e é q u i t a b l e m e n t 

et d a n s u n dé la i r a i sonnab le p a r un t r i b u n a l i n d é p e n d a n t et i m p a r t i a l , 

s ' ag issant de déc ide r du bien-fondé des accusa t ions en m a t i è r e péna l e 

d i r igées con t r e lui . Il se p la in t p lus p a r t i c u l i è r e m e n t q u e : 

a) la p r o c é d u r e devan t la j u r i d i c t i o n d ' i n s t ruc t i on ne r é p o n d a i t pas aux 

ex igences d ' équ i t é et s 'est d é r o u l é e pour u n e p a r t à huis clos, et q u e c e t t e 
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i n s t ance e t le r é su l t a t auque l elle a abou t i ont e m p ê c h é la H a u t e C o u r de 

ju s t i ce d ' app réc i e r c o n v e n a b l e m e n t les é l é m e n t s de p reuve ; 

b) la H a u t e C o u r de j u s t i c e ne cons t i tua i t pas u n t r i b u n a l i n d é p e n d a n t 

et impa r t i a l ; 

c) la H a u t e C o u r de ju s t i ce a refusé au r e q u é r a n t l ' au to r i sa t ion d 'en

t e n d r e deux t é m o i n s à l ' appui de sa d e m a n d e de non-l ieu ; 

d) la H a u t e C o u r de ju s t i ce a au to r i s é l 'u t i l i sa t ion des p rocès -verbaux 

de la j u r i d i c t i on d ' i n s t ruc t ion ; 

e) la H a u t e C o u r de j u s t i c e a déc idé de poursu iv re la p r o c é d u r e m a l g r é 

l ' é ta t de s a n t é du r e q u é r a n t ; 

f) l 'affaire n ' a pas fait l 'objet d ' une décis ion d a n s un dé la i r a i sonnab le . 

PROCÉDURE 

La r e q u ê t e a é t é i n t r o d u i t e le 6 d é c e m b r e 1990 et e n r e g i s t r é e le 

25 oc tobre 1995. 

Le 8 s e p t e m b r e 1997, la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e (« la C o m m i s s i o n ») a déc idé de c o m m u n i q u e r au G o u v e r n e 

m e n t les griefs du r e q u é r a n t relat i fs à l ' i n d é p e n d a n c e et l ' impar t i a l i t é de 

la H a u t e C o u r de j u s t i c e a insi q u ' à la décis ion de ce t t e j u r i d i c t i on de 

poursu iv re les déba t s m a l g r é l ' é ta t d e s a n t é du r e q u é r a n t . 

Le G o u v e r n e m e n t a p r é s e n t é des observa t ions écr i t es le 11 février 

1998, ap r è s deux p r o r o g a t i o n s du déla i i m p a r t i à cet effet. Le r e q u é r a n t y 

a r é p o n d u le 14 avril 1998. 

EN DROIT 

Le r e q u é r a n t se p la in t de p lus ieurs v iola t ions de l 'a r t ic le 6 de la 

Conven t i on qu i , en ses d ispos i t ions p e r t i n e n t e s , se lit a insi : 

« 1. T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soi t e n t e n d u e é q u i t a b l e m e n t , p u 

b l i q u e m e n t e t d a n s u n d é l a i r a i s o n n a b l e , p a r u n t r i b u n a l i n d é p e n d a n t et i m p a r t i a l , (...) 

q u i d é c i d e r a , soit d e s c o n t e s t a t i o n s s u r ses d r o i t s e t o b l i g a t i o n s d e c a r a c t è r e civil , soi t du 

b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e c o n t r e e l l e . (...) 

2 . T o u t e p e r s o n n e a c c u s é e d ' u n e i n f r a c t i o n es t p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e sa 

c u l p a b i l i t é a i t é t é l é g a l e m e n t é t a b l i e . 

3. T o u t a c c u s é a d r o i t n o t a m m e n t à : 

a ) ê t r e i n f o r m é , d a n s le p l u s c o u r t d é l a i , d a n s u n e l a n g u e q u ' i l c o m p r e n d e t d ' u n e 

m a n i è r e d é t a i l l é e , d e la n a t u r e et d e la c a u s e de l ' a c c u s a t i o n p o r t é e c o n t r e lui ; 

b) d i s p o s e r d u t e m p s et d e s fac i l i t é s n é c e s s a i r e s à la p r é p a r a t i o n de sa d é f e n s e ; 

c) se d é f e n d r e l u i - m ê m e ou avo i r l ' a s s i s t a n c e d ' u n d é f e n s e u r d e son c h o i x e t , s'il n ' a 

p a s les m o y e n s d e r é m u n é r e r u n d é f e n s e u r , p o u v o i r ê t r e a s s i s t é g r a t u i t e m e n t p a r un 

a v o c a t d 'of f ice , l o r s q u e les i n t é r ê t s d e la j u s t i c e l ' e x i g e n t ; 
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d ) i n t e r r o g e r ou fa i re i n t e r r o g e r les t é m o i n s à c h a r g e et o b t e n i r la c o n v o c a t i o n et 

l ' i n t e r r o g a t i o n d e s t é m o i n s à d é c h a r g e d a n s les m ê m e s c o n d i t i o n s q u e les t é m o i n s à 

c h a r g e ; 

( . . . ) »> 

La C o u r r appe l l e que les ex igences des p a r a g r a p h e s 2 et 3 de l 'a r t ic le 6 

r e p r é s e n t e n t des é l é m e n t s de la no t ion g é n é r a l e de procès é q u i t a b l e con

sac rée pa r le p a r a g r a p h e 1. Eu é g a r d à la n a t u r e des violat ions d é n o n c é e s 

pa r le r e q u é r a n t , la C o u r e s t ime a p p r o p r i é de g r o u p e r les chefs de p l a in t e 

a p p a r e n t é s et de cons idé re r les p a r a g r a p h e s p e r t i n e n t s de l 'ar t ic le 6 

e n s e m b l e . 

a) L'équité de la procédure devant la juridiction d'instruction 

Le r e q u é r a n t se p la in t q u e la p r o c é d u r e devan t la j u r i d i c t i on d ' ins

t r uc t i on a r evê tu u n c a r a c t è r e accusa to i r e , sans d i s t inc t ion n e t t e e n t r e les 

fonct ions du j u g e et celles du p r o c u r e u r . L u i - m ê m e n ' a é té ni suffi

s a m m e n t in formé sur la p r o c é d u r e d i l igen tée à son e n c o n t r e ni en m e s u r e 

d ' e x e r c e r u n e inf luence sur des ques t i ons essen t ie l les p o u r sa défense . 

Ainsi , il n ' a pas reçu not i f icat ion des p reuves écr i tes et de l ' iden t i t é des 

t é m o i n s à c h a r g e , et n ' a pas eu la possibi l i té de faire c i ter des t é m o i n s à 

d é c h a r g e . Il se p la in t é g a l e m e n t que les sept p r e m i è r e s sess ions on t é t é 

t e n u e s à huis clos. A son avis, l a j u r i d i c t i on d ' i n s t ruc t i on a en fait r e n d u u n 

verdic t de cu lpabi l i té à son e n c o n t r e . Il fait valoir q u e ces l acunes on t 

g r a v e m e n t vicié le d é r o u l e m e n t u l t é r i e u r du procès . 

La C o u r r appe l l e q u ' a u x t e r m e s de l 'ar t ic le 6, t o u t e p e r s o n n e accusée 

d ' u n e infract ion a dro i t à ce q u e sa cause soit e n t e n d u e é q u i t a b l e m e n t et 

p u b l i q u e m e n t p a r un t r i buna l i n d é p e n d a n t et i m p a r t i a l (ar t ic le 6 § 1), à 

ê t r e in fo rmée , d a n s le plus cour t dé la i , de la n a t u r e et de la cause de l 'ac

cusa t ion po r t ée con t r e elle (ar t ic le 6 § 3 a ) ) , à d i sposer du t e m p s et des 

facili tés nécessa i r e s à la p r é p a r a t i o n de sa défense (ar t ic le 6 § 3 b)) et à se 

dé fendre e l l e - m ê m e ou avoir l ' a ss i s tance d 'un dé fenseu r de son choix 

(ar t ic le 6 § 3 c ) ) . 

En l 'espèce, la C o u r observe q u e la p r o c é d u r e devan t la j u r i d i c t i on 

d ' i n s t ruc t ion e t le r a p p o r t finalement émis p a r ce t t e i n s t ance ava ien t 

p o u r objet de fourni r des é l é m e n t s au P a r l e m e n t p o u r q u e celui-ci 

puisse déc ide r s'il devai t ou non p o r t e r des c h a r g e s con t r e c e r t a i n e s 

p e r s o n n e s qui é t a i en t ou ava ien t é té dépos i t a i r e s d ' une a u t o r i t é 

pub l ique , p o u r avoir failli à l eurs ob l iga t ions a lors qu 'e l les é t a i e n t en 

fonction. Dès lors , c e t t e p r o c é d u r e n e visait pas en soi à « déc ide r du 

b ien-fondé de l ' accusa t ion » (Croc ian i et a u t r e s c. I t a l i e , r e q u ê t e s 

n o s 8603/79, 8722/79 , 8723/79 et 8729/79, décis ion de la C o m m i s s i o n du 

18 d é c e m b r e 1980, Décis ions et r a p p o r t s (DR) 22, p . 147). 

Dès lors, le gr ief du r e q u é r a n t , p o u r a u t a n t qu ' i l po r t e sur ce t t e p a r t i e 

de la p r o c é d u r e pr ise i so l émen t , es t i ncompa t ib l e ratione materiae avec les 
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d isposi t ions de la C o n v e n t i o n ; la r e q u ê t e doit donc ê t r e r e j e t ée sur ce 

poin t , en app l ica t ion de l 'a r t ic le 35 §§ 3 et 4 de la Conven t i on . 

La C o u r r appe l l e c e p e n d a n t que si l 'ar t ic le 6 a p o u r finali té pr inc ipa le , 

au péna l , de g a r a n t i r un procès équ i t ab l e d e v a n t un « t r i b u n a l » compé

t e n t p o u r déc ide r « du bien-fondé d ' u n e accusa t ion », il n ' e n r é su l t e pas 

qu ' i l se d é s i n t é r e s s e des phases p r é c é d a n t la p r o c é d u r e de j u g e m e n t . 

Ainsi , le « dé la i r a i sonnab le » visé au p a r a g r a p h e 1 c o m m e n c e à cour i r dès 

la na i s sance de « l ' accusa t ion », au sens a u t o n o m e et m a t é r i e l qu ' i l éche t 

d ' a t t r i b u e r à ce t e r m e . D ' a u t r e s ex igences de l 'ar t icle 6, et n o t a m m e n t de 

son p a r a g r a p h e 3, peuven t elles aussi j o u e r u n rôle avan t la sa is ine du j u g e 

du fond si et d a n s la m e s u r e où leur inobse rva t ion ini t iale r i sque de com

p r o m e t t r e g r a v e m e n t le c a r a c t è r e é q u i t a b l e du procès ( a r r ê t Imbr iosc ia 

c. Suisse du 24 n o v e m b r e 1993, série A n° 275, p. 13, § 36) . 

La C o u r a donc e x a m i n é l ' ensemble de la p r o c é d u r e afin de d é t e r m i n e r 

si l ' i ns tance devan t la j u r i d i c t i on d ' i n s t ruc t i on a u r a i t pu affaiblir la si

t ua t i on du r e q u é r a n t au poin t de f r apper d ' i n iqu i t é tous les s t ades ul

t é r i e u r s . 

La C o u r r appe l l e q u e les sessions de la j u r i d i c t i on d ' i n s t ruc t i on é t a i en t 

pub l iques , à l ' except ion des sept p r e m i è r e s qu i furent t e n u e s à huis clos, et 

que , p a r la su i t e , le r e q u é r a n t a pu avoir accès aux p rocès -verbaux de ces 

sept p r e m i è r e s sess ions . Il a é g a l e m e n t eu la possibi l i té de d i sposer d ' une 

ass i s t ance j u r i d i q u e p e n d a n t t ou t e s les aud i t i ons , ce qu ' i l a refusé . La C o u r 

relève en o u t r e que , lorsqu ' i l a t é m o i g n é devan t l a ju r id ic t ion d ' ins t ruc t ion , 

le r e q u é r a n t é ta i t p ro t égé pa r le droi t de ne pas s ' i nc r iminer l u i - m ê m e et 

qu ' i l a pu p r é s e n t e r des observa t ions à l a ju r id i c t ion d ' i n s t ruc t ion au m ê m e 

t i t r e q u e tous les a u t r e s t é m o i n s e n t e n d u s p e n d a n t la p h a s e d ' inves t iga t ion . 

Eu éga rd à l 'objet de l a j u r i d i c t i o n d ' i n s t ruc t i on - fourni r des é l é m e n t s 

au P a r l e m e n t pour q u e celui-ci puisse déc ide r s'il devai t ou non p o r t e r des 

cha rges con t r e c e r t a i n e s p e r s o n n e s qu i é t a i en t ou ava ien t é té invest ies 

d ' u n e a u t o r i t é pub l ique , p o u r avoir failli à l eurs obl iga t ions alors qu 'e l les 

é t a i en t en fonction - et aux m e s u r e s pr ises afin de p r o t é g e r les i n t é r ê t s 

des t é m o i n s , y compr i s ceux du r e q u é r a n t , la C o u r e s t ime q u e la pro

c é d u r e d e v a n t la j u r i d i c t i on d ' i n s t r u c t i o n n ' a pas nui à la défense du 

r e q u é r a n t au point q u e l 'on ait pu en d é d u i r e , dès le s t ade p r é l i m i n a i r e , 

q u e la p r o c é d u r e u l t é r i e u r e de mise en j u g e m e n t ne p o u r r a i t pas ê t re 

équ i t ab l e (voir é g a l e m e n t l 'affaire Croc i an i et a u t r e s p r é c i t é e ) . 

Dès lors, la C o u r e s t ime q u e ce t t e p a r t i e de la r e q u ê t e ne révèle a u c u n e 

a p p a r e n c e de violat ion des d ro i t s et l ibe r tés g a r a n t i s pa r l ' a r t ic le 6 de la 

Conven t ion . 

b) L'indépendance et l'impartialité de la Haute Cour de justice 

Le r e q u é r a n t se p la in t que la compos i t ion de la H a u t e C o u r de ju s t i ce a 

enfre in t les ex igences d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é r equ i ses p a r l 'ar-
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ticle 6 de la C o n v e n t i o n s 'agissant de la pa r t i c ipa t ion des j u g e s é lus pa r le 

P a r l e m e n t et de celle des m a g i s t r a t s de la C o u r s u p r ê m e . 

La C o u r r appe l l e dès l ' abord que , p o u r é tab l i r si un t r ibuna l p e u t passe r 

pour « i n d é p e n d a n t », il faut p r e n d r e en c o m p t e , n o t a m m e n t , le m o d e de 

dé s igna t i on et la d u r é e du m a n d a t de ses m e m b r e s , l ' ex is tence d ' une p ro 

tec t ion con t r e les p ress ions e x t é r i e u r e s et le po in t de savoir s'il y a ou non 

a p p a r e n c e d ' i n d é p e n d a n c e . Q u a n t à la condi t ion d'« i m p a r t i a l i t é », elle 

revêt deux aspec t s . Il faut d ' abord que le t r i b u n a l ne man i f e s t e sub

j e c t i v e m e n t a u c u n pa r t i pris ni p ré jugé pe r sonne l . E n s u i t e , le t r i buna l doit 

ê t r e ob jec t ivemen t i m p a r t i a l , c 'es t -à-di re offrir des g a r a n t i e s suff isantes 

p o u r exc lure à cet é g a r d tout d o u t e lég i t ime (a r rê t F indlay c. R o y a u m e -

U n i du 25 février 1997, Recueil des arrêts et décisions 1997-1, p . 2 8 1 , § 73). 

i. L e s a l l é g a t i o n s r e l a t i v e s à la p a r t i c i p a t i o n d e s j u g e s é l u s p a r l e P a r l e m e n t 

Le G o u v e r n e m e n t fait valoir que la ra i son de la compos i t ion spéciale de 

la H a u t e C o u r de j u s t i c e t i en t à la n a t u r e des affaires sur lesquel les elle 

doit s t a t u e r , en ce qu ' e l l e peu t ê t r e saisie de q u e s t i o n s don t la r éponse 

p r é s u p p o s e d a n s u n e c e r t a i n e m e s u r e de c o n n a î t r e le c o n t e x t e po l i t ique 

du travai l d 'un m i n i s t r e . De l'avis du G o u v e r n e m e n t , le fait q u e le P a r l e 

m e n t dés igne les j u g e s non profess ionnels ne sau ra i t en soi condu i r e à 

p e n s e r q u e la H a u t e C o u r de j u s t i c e ne r empl i t pas les condi t ions r equ i ses 

lo rsqu 'e l le est appe l ée à j u g e r des affaires péna le s con t r e des m i n i s t r e s en 

ve r tu d ' u n e décis ion de poursu iv re pr ise p a r le P a r l e m e n t . P a r a i l leurs , les 

j u g e s non profess ionnels n o m m é s pa r le P a r l e m e n t sont dés ignés pour un 

m a n d a t de six a n s et ne p e u v e n t ê t r e r évoqués p e n d a n t ce t t e pé r iode . E n 

o u t r e , le P a r l e m e n t n ' a pas le pouvoir de d o n n e r des ins t ruc t ions à ces 

j uges et il n ' ex i s t e a u c u n lien de subo rd ina t i on e n t r e lui et eux . La H a u t e 

C o u r de just ice a é g a l e m e n t eu à c o n n a î t r e de ques t i ons re la t ives à son 

i m p a r t i a l i t é , qu ' e l l e a e x a m i n é e s à p lus ieurs r ep r i se s . Enfin, on ne s au ra i t 

r a i s o n n a b l e m e n t p r é t e n d r e q u e les j u g e s non profess ionnels ont é t é 

dés ignés en vue de c e t t e affaire pa r t i cu l i è r e . 

A l ' appui de son grief, le r e q u é r a n t fait valoir q u e le P a r l e m e n t a u n e 

double fonction vis-à-vis de la H a u t e C o u r de j u s t i c e en ce que , d ' u n e p a r t , 

il a exercé son pouvoir d ' e n g a g e r des p o u r s u i t e s à son e n c o n t r e e t , d ' a u t r e 

pa r t , avai t dés igné a u p a r a v a n t la moi t ié des j u g e s c o m p o s a n t la cour . 

C e r t e s , les m e m b r e s de la H a u t e C o u r de j u s t i c e n o m m é s pa r le P a r l e 

m e n t ne sont p a s e u x - m ê m e s p a r l e m e n t a i r e s , mais il exis te des liens de 

loyauté e n t r e le P a r l e m e n t et les m a g i s t r a t s qu ' i l dé s igne . Us é t a i e n t donc 

des s y m p a t h i s a n t s loyaux de p a r t i s po l i t iques , qui se sont laissé inf luencer 

p a r l 'opinion de leur base pol i t ique . Te l est d ' a u t a n t plus le cas q u e la 

fo rma t ion de la j u r i d i c t i o n d ' i n s t ruc t i on et les c h a r g e s po r t ée s devan t la 

H a u t e C o u r de j u s t i c e ava ien t e s s e n t i e l l e m e n t un bu t po l i t ique . En fait, le 

r e q u é r a n t a l lègue q u e les juges non profess ionnels , vu le m o m e n t de leur 

n o m i n a t i o n p a r le P a r l e m e n t , on t é té en réa l i t é dés ignés afin de p a r t i c i p e r 
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à u n e affaire spécif ique. Le r e q u é r a n t ne p r é t e n d pas q u e ces j u g e s 

n ' é t a i e n t pas i m p a r t i a u x au sens subject i f du t e r m e ma i s sou t i en t que 

d a n s les c i r cons tances pa r t i cu l i è r e s de l 'affaire, ils n ' ava ien t pas la néces 

sai re a p p a r e n c e d ' i n d é p e n d a n c e ou d ' i m p a r t i a l i t é . 

La C o u r r appe l l e q u e la H a u t e C o u r de j u s t i c e se composa i t d 'un 

n o m b r e de m a g i s t r a t s profess ionnels égal au n o m b r e de j u g e s n o m m é s 

pa r le P a r l e m e n t . C e s d e r n i e r s é t a i en t dés ignés pa r les p a r l e m e n t a i r e s à 

la p ropo r t i onne l l e , pour un m a n d a t de six ans . P e n d a n t ce t t e pé r iode , 

il é t a i t imposs ib le à t o u t e a u t o r i t é , y compr i s au P a r l e m e n t , de r e m p l a 

ce r ou d ' in f luencer d e t o u t e a u t r e façon ces m a g i s t r a t s . La pa r t i c ipa t i on 

de ces j u g e s non profess ionnels à la H a u t e C o u r de j u s t i c e t i en t au fait 

q u e les affaires q u e ce t t e j u r i d i c t i on est appe lée à t r a n c h e r r equ i e r t u n e 

c e r t a i n e conna i s sance des affaires po l i t iques . 

La C o u r r appe l l e e n o u t r e q u e l 'ar t icle 6 § 1 de la Conven t i on exige 

q u e les t r i b u n a u x soient i n d é p e n d a n t s t a n t de l ' exécut i f q u e des par 

t ies m a i s é g a l e m e n t du l ég i s l a teur , c 'es t -à-di re du P a r l e m e n t (affaire 

Croc ian i et a u t r e s p réc i t ée , p. 1U0). Toutefo is , la seule dé s igna t i on de 

m e m b r e s de la cour pa r le P a r l e m e n t ne s au ra i t ê t r e i n t e r p r é t é e c o m m e 

j e t a n t le d o u t e sur l ' i n d é p e n d a n c e ou l ' impar t i a l i t é de ce t t e ju r id i c t ion . 

Du r e s t e , le r e q u é r a n t n 'a pas a l l égué que les j u g e s en ques t i on ont agi 

sur i n s t ruc t ions ou fait p reuve de p a r t i a l i t é . Bien q u e les s y m p a t h i e s 

pol i t iques pu i s sen t j o u e r un rôle d a n s le processus de n o m i n a t i o n des 

j u g e s non profess ionnels à la H a u t e C o u r de j u s t i c e , la C o u r e s t ime que 

ce seul é l é m e n t ne peu t e n t r a î n e r des d o u t e s l ég i t imes sur l eur indé

p e n d a n c e et l eur i m p a r t i a l i t é . A cet éga rd , la C o u r a n o t a m m e n t t enu 

c o m p t e du fait q u e les j u g e s non profess ionnels ont dû j u r e r de s t a t u e r 

« en leur â m e et conscience (...) c o n f o r m é m e n t à la loi et aux é l é m e n t s 

du doss ier » et qu ' i l n 'es t pas é tabl i qu ' i l s ont é té dés ignés en vue de 

c o n n a î t r e de ce t t e affaire pa r t i cu l i è r e ou qu ' i l s ava ien t d e s opin ions poli

t iques déc l a rées q u a n t aux q u e s t i o n s e n j e u . Il n ' e s t pas non plus avéré 

qu ' i l ex is ta i t e n t r e le P a r l e m e n t et les j u g e s non profess ionnels d ' a u t r e s 

l iens de n a t u r e à faire d o u t e r de l ' i ndépendance et de l ' impa r t i a l i t é de ces 

d e r n i e r s . 

Dès lors , eu é g a r d à l ' ensemble des c i r cons tances pa r t i cu l i è r e s de 

l 'affaire et à la spécificité de la H a u t e C o u r d e j u s t i c e , a insi q u ' a u x 

g a r a n t i e s visant à la p r o t é g e r des press ions e x t é r i e u r e s , la C o u r e s t ime 

q u e la pa r t i c ipa t ion des j u g e s dés ignés p a r le P a r l e m e n t ne révèle a u c u n e 

a p p a r e n c e de violat ion de l 'exigence d ' i n d é p e n d a n c e et d ' impa r t i a l i t é 

r equ i se pa r l 'ar t icle 6 de la Conven t i on . 

i i . L e s a l l é g a t i o n s r e l a t i v e s à la p a r t i c i p a t i o n d e s j u g e s d e la C o u r s u p r ê m e 

Le G o u v e r n e m e n t sou t i en t q u e les j u g e s de la C o u r s u p r ê m e s iégeant à 

la H a u t e C o u r de j u s t i c e n 'on t à a u c u n m o m e n t é t é imp l iqués , avan t la 

mise en j u g e m e n t , d a n s la p r é p a r a t i o n de l 'affaire et d a n s les é v é n e m e n t s 
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qu i ont condui t aux pou r su i t e s . La C o u r s u p r ê m e n ' a s t a t u é q u ' e n deux 

occasions sur des recours con t r e des décis ions p r o c é d u r a l e s pr ises p a r la 

j u r i d i c t i on d ' i n s t ruc t i on . C e s décis ions n ' ava ien t a u c u n l ien avec l 'affaire 

péna l e d i l igen tée u l t é r i e u r e m e n t con t re le r e q u é r a n t et n 'on t d o n n é lieu 

à a u c u n j u g e m e n t sur des q u e s t i o n s soulevées d a n s l 'affaire péna l e 

u l t é r i e u r e . Le fait que la j u r id i c t ion d ' i n s t ruc t ion é ta i t p ré s idée p a r un 

col lègue des j u g e s de la C o u r s u p r ê m e s i égean t à la H a u t e C o u r de j u s t i c e 

ne sau ra i t r a i s o n n a b l e m e n t fonder des d o u t e s sur l ' impar t i a l i t é de ceux-

ci. L ' a l l éga t ion selon laque l le une p a r t i e du public percevra i t l ' exis tence 

d ' u n e re l a t ion e n t r e la j u r id i c t ion d ' in s t ruc t ion et la C o u r s u p r ê m e ne 

saura i t non plus condu i r e à fonder des d o u t e s r a i sonnab l e s q u a n t à savoir 

si la H a u t e C o u r de j u s t i c e , d ' un point de vue objectif, avai t u n e a p p a r e n c e 

d ' i m p a r t i a l i t é . 

P o u r le r e q u é r a n t , les j u g e s de la C o u r s u p r ê m e s i égean t à la H a u t e 

C o u r de ju s t i ce ne r emp l i s s a i en t pas l ' exigence d ' i m p a r t i a l i t é object ive, 

p u i s q u e ce r t a in s d ' e n t r e eux ava ien t s t a t u é sur les r ecour s p r é s e n t é s 

con t r e les décis ions de la j u r id i c t ion d ' i n s t ruc t ion . De m ê m e , cons idé ran t 

q u e le p r é s i d e n t de c e t t e j u r i d i c t i on d ' i n s t ruc t ion est en m ê m e t e m p s un 

j u g e de la C o u r s u p r ê m e et que l 'on peu t p r é s u m e r qu ' i l a d i scu té de l'af

faire avec ses col lègues p e n d a n t et ap r è s l ' ins t ruc t ion , les j u g e s de la C o u r 

s u p r ê m e n 'on t pu q u ' ê t r e p a r t i a u x d a n s la p r o c é d u r e u l t é r i e u r e devan t la 

H a u t e C o u r de j u s t i ce . Enfin, le r e q u é r a n t fait valoir que d u fait q u e la 

j u r id i c t ion d ' i n s t ruc t i on é ta i t p ré s idée pa r un j u g e de la C o u r s u p r ê m e et 

q u e ses sessions se t e n a i e n t d a n s les b u r e a u x de c e t t e j u r id i c t i on , le g r a n d 

publ ic a eu l ' impress ion q u e la C o u r s u p r ê m e en t a n t q u e te l le é ta i t 

i m p l i q u é e d a n s l ' ins t ruc t ion . La p r o c é d u r e u l t é r i e u r e devan t la H a u t e 

C o u r de j u s t i c e , à laque l le ont é g a l e m e n t pa r t i c ipé des j u g e s de la C o u r 

s u p r ê m e , ne pouvai t donc revê t i r u n e a p p a r e n c e d ' i m p a r t i a l i t é aux yeux 

du g r a n d publ ic . 

La C o u r relève q u e le r e q u é r a n t ne con te s t e pas l ' impar t i a l i t é per 

sonnel le de chacun des j u g e s de la C o u r s u p r ê m e s i égean t à la H a u t e C o u r 

de j u s t i c e . Q u a n t à l ' appréc ia t ion object ive, elle consis te à se d e m a n d e r si, 

i n d é p e n d a m m e n t de la condu i t e pe r sonne l l e du j u g e , c e r t a i n s faits vér i -

fiables a u t o r i s e n t à su spec t e r l ' impar t i a l i t é de ce d e r n i e r . En la m a t i è r e , 

m ê m e les a p p a r e n c e s p e u v e n t revê t i r de l ' i m p o r t a n c e . Il y va de la con

fiance q u e les t r i b u n a u x d ' une société d é m o c r a t i q u e se doivent d ' insp i re r 

aux jus t i c i ab les et n o t a m m e n t aux p r é v e n u s . Doit donc se r écuse r tou t 

j u g e don t on peu t l é g i t i m e m e n t c r a i n d r e un m a n q u e d ' i m p a r t i a l i t é . Pour 

se p r o n o n c e r sur l ' ex is tence , d a n s une affaire d o n n é e , d ' u n e ra ison légi

t i m e de r e d o u t e r chez un j u g e un défau t d ' i m p a r t i a l i t é , l ' op t ique de l 'ac

cusé e n t r e e n l igne d e c o m p t e mais ne j o u e pas un rôle décisif. L ' é l é m e n t 

d é t e r m i n a n t cons is te à savoir si les a p p r é h e n s i o n s de l ' in té ressé p e u v e n t 

passe r p o u r ob jec t ivemen t jus t i f i ées ( a r r ê t Cas t i l lo Alga r c. E s p a g n e du 

28 oc tobre 1998, Recueil 1998-VIII, p . 3116, § 45) . 
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La C o u r rappe l le que la C o u r s u p r ê m e a s t a t u é à deux repr i ses sur des 

recours c o n t e s t a n t des décis ions de la j u r id i c t ion d ' i n s t ruc t ion ; qu ' à 

c h a q u e fois, la décis ion a é t é pr i se p a r c inq j u g e s d e la C o u r s u p r ê m e , 

don t q u a t r e on t pa r la sui te pris pa r t à la p r o c é d u r e devan t la H a u t e C o u r 

de j u s t i c e . Elle r appe l l e q u e le s imple fait, pour ces j u g e s , d 'avoir déjà pris 

des décis ions avan t le p rocès ne peu t pa s se r pour jus t i f i e r en soi des ap

p r é h e n s i o n s q u a n t à l eur i m p a r t i a l i t é ; ce qu i c o m p t e est la po r t ée 

e t la n a t u r e de ces décis ions ( a r r ê t s N o r t i e r c. Pays-Bas du 24 aoû t 1993, 

sér ie A n" 267, p . 15, § 3 3 , et Fey c. A u t r i c h e du 24 février 1993, série A 

n°255-A, p . 12, § 3 0 ) . 

Eu é g a r d à la p o r t é e et à la n a t u r e des décis ions pr ises p a r la C o u r 

s u p r ê m e , qui c o n c e r n a i e n t la fixation des dé la is p o u r la p r é s e n t a t i o n 

d 'obse rva t ions à la j u r id i c t ion d ' i n s t ruc t i on et l ' é t en d u e de l 'accès des 

p e r s o n n e s ayan t é t é e n t e n d u e s p a r la j u r i d i c t i on d ' i n s t r u c t i o n aux 

dépos i t ions d ' a u t r e s t é m o i n s , la C o u r e s t ime q u e les c r a i n t e s du r e q u é r a n t 

re la t ives au m a n q u e d ' i m p a r t i a l i t é des j u g e s de la C o u r s u p r ê m e 

impl iqués dans ces décis ions pr ises avan t le procès ne s a u r a i e n t ê t r e 

cons idé rées c o m m e ob jec t ivement jus t i f i ées . De m ê m e , on ne peu t 

d é d u i r e du fait que les j u g e s profess ionnels s i égean t à la H a u t e C o u r de 

j u s t i c e é t a i e n t des col lègues du m a g i s t r a t qu i a p rés idé la j u r i d i c t i on 

d ' i n s t ruc t i on et du fait q u e c e t t e j u r i d i c t i on a t e n u ses sessions d a n s les 

b u r e a u x de la C o u r s u p r ê m e que les c r a in t e s du r e q u é r a n t q u a n t au 

m a n q u e d ' i m p a r t i a l i t é et d ' i n d é p e n d a n c e des j u g e s é t a i en t ob jec t ivement 

jus t i f i ées . 

i i i . L e s e f f e t s d ' u n e c a m p a g n e d e p r e s s e v i r u l e n t e 

Le r e q u é r a n t p r é t e n d avoir é té la cible, de la p a r t des m é d i a s , d 'une 

c a m p a g n e de p resse incessan te et hos t i le , don t les a u t e u r s ont en fait 

r e n d u u n verdic t de cu lpabi l i té à son e n c o n t r e avant m ê m e le procès et ont 

inf luencé les j u g e s - profess ionnels ou non - s i égean t à la H a u t e C o u r de 

j u s t i c e au point q u e c e t t e j u r i d i c t i o n ne sau ra i t ê t r e cons idé rée c o m m e 

i m p a r t i a l e . Le G o u v e r n e m e n t n ' a pas fo rmulé d 'obse rva t ions sur ce point . 

La C o u r a d m e t q u e d a n s c e r t a i n s cas u n e c a m p a g n e de p resse v i ru len te 

peu t nu i r e à l ' équ i té du procès et e n t r a î n e r la r e sponsab i l i t é de l 'E ta t 

(Jespers c. Be lg ique , r e q u ê t e n" 8403/78, décis ion de la C o m m i s s i o n du 

15 oc tobre 1980, D R 22, p . 100). T e l est le cas s ' ag i ssan t de l ' impar t i a l i t é 

de la cour au r e g a r d de l 'a r t ic le 6 § 1 (affaire Croc ian i et a u t r e s p réc i t ée , 

p . 181) ou de la p r é s o m p t i o n d ' i nnocence consac rée p a r l 'ar t ic le 6 § 2 

(Enssl in , B a a d e r et R a s p e c. A l l e m a g n e , r e q u ê t e s n o s 7572/76, 7586/76 et 

7587/76, décis ion de la C o m m i s s i o n du 8 ju i l l e t 1978, D R 14, p . 64). 

La C o u r e s t ime q u e d a n s la m e s u r e où le r e q u é r a n t a dû faire face à 

u n e la rge publ ic i té et u n e c o u v e r t u r e m é d i a t i q u e i m p o r t a n t e c o n c e r n a n t 

les e r r e u r s de ges t ion qu ' i l a u r a i t c o m m i s e s d a n s l 'exercice de ses 

fonct ions, c e t t e s i t ua t ion doi t ê t r e cons idé rée à la l u m i è r e de la posi t ion de 
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m i n i s t r e de la J u s t i c e occupée pa r l ' in té ressé à l ' époque et de l ' i n t é rê t 

publ ic que p r é s e n t e n t les affaires en ques t i on (voir é g a l e m e n t 

X c. Norvège , r e q u ê t e n" 3444/67, décis ion de la C o m m i s s i o n du 16 ju i l l e t 

1970, A n n u a i r e 13, p . 303) . Après e x a m e n de l 'affaire, la C o u r n ' ape rço i t 

a u c u n é l é m e n t de n a t u r e à condu i r e à la conclusion que l 'un q u e l c o n q u e 

des j u g e s s i égean t à la H a u t e C o u r de jus t ice a u r a i t é t é inf luencé p a r c e t t e 

publ ic i té d a n s la pr ise des décis ions p e n d a n t la p r o c é d u r e d e v a n t c e t t e 

j u r i d i c t i on ou au m o m e n t de la c o n d a m n a t i o n finale du r e q u é r a n t , ou q u e 

c e t t e pub l ic i t é a u r a i t d ' u n e a u t r e façon nu i à l ' i n té ressé . 

En conclus ion, la C o u r ne voit a u c u n e a p p a r e n c e de viola t ion de l 'ar

ticle 6 de la Conven t i on s 'agissant de l ' i n d é p e n d a n c e et de l ' impa r t i a l i t é 

de la H a u t e C o u r de ju s t i ce et de la p r é s o m p t i o n d ' i nnocence . 

c) Le refus de la Haute Cour de justice d'entendre deux témoins 

Le r e q u é r a n t se p la in t du refus de la H a u t e C o u r de j u s t i c e d ' e n t e n d r e 

le j u g e H . de la C o u r s u p r ê m e , qui avai t p rés idé la j u r i d i c t i on d ' i n s t ruc 

t ion , et l 'avocat N. , qui avai t é t é dé s igné pour r e p r é s e n t e r la société 

p e n d a n t la phase d ' i n s t ruc t ion . Il e s t i m e q u e ce refus e m p o r t e viola t ion de 

ses dro i t s au r e g a r d de l 'ar t icle 6 §§ 1 et 3 d) de la C o n v e n t i o n . Selon lui, il 

a d e m a n d é à ce q u e le j u g e H . fût e n t e n d u aux fins de clar if ier si et , d a n s 

l 'af f i rmat ive, d a n s que l le m e s u r e H . avai t d i scuté de son affaire avec ses 

col lègues de la C o u r s u p r ê m e qui on t siégé u l t é r i e u r e m e n t à la H a u t e 

C o u r de j u s t i c e . De m ê m e , la ra i son de sa d e m a n d e d ' aud i t i on de l 'avocat 

N . é t a i t de p réc i se r les r e l a t ions de celui-ci avec les r e p r é s e n t a n t s des 

m é d i a s p e n d a n t la pé r iode où la jur id ic t ion d ' i n s t ruc t ion a s iégé . 

La C o u r r appe l l e qu ' i l rev ient en p r inc ipe aux ju r id i c t ions na t i ona l e s 

d ' a p p r é c i e r les é l é m e n t s r a s s e m b l é s p a r elles et la p e r t i n e n c e d e ceux don t 

l 'accusé souha i t e la p roduc t ion . S p é c i a l e m e n t , l ' a r t ic le 6 § 3 d) l eur laisse, 

tou jours en p r inc ipe , le soin d é j u g e r de l 'u t i l i té d ' u n e offre de p reuves pa r 

t é m o i n s ; il n ' ex ige pas la convocat ion e t l ' i n t e r roga t ion de tout t é m o i n à 

d é c h a r g e , son bu t essen t ie l é t a n t 1'« égal i té des a r m e s » en la m a t i è r e . La 

t â che de la C o u r e u r o p é e n n e cons is te à r e c h e r c h e r si la p r o c é d u r e 

l i t ig ieuse , cons idé rée d a n s son e n s e m b l e , revêt i t le c a r a c t è r e équ i t ab l e 

voulu p a r le p a r a g r a p h e 1 ( a r r ê t Vidal c. Be lg ique du 22 avril 1992, sér ie A 

n°235-B , pp . 32-33 , § 3 3 ) . 

En l 'espèce, la H a u t e C o u r de j u s t i c e a fondé sa décis ion du 7 d é c e m b r e 

1993 sur l ' a f f i rmat ion que les t é m o i g n a g e s du j u g e H . de la C o u r s u p r ê m e 

et de l 'avocat N. n ' a u r a i e n t a u c u n e i m p o r t a n c e p o u r la q u e s t i o n sur 

laque l le elle devai t se p rononce r . La c o n d a m n a t i o n du r e q u é r a n t , le 22 j u i n 

1995, s 'est appuyée su r des p r e u v e s écr i t es et les dépos i t ions du r e q u é r a n t 

et de q u a r a n t e - q u a t r e t é m o i n s , don t p lus i eu r s , semble- t - i l , ava ien t é té 

appe lés pa r la dé fense . En o u t r e , la H a u t e C o u r , d a n s sa décis ion, expose 

un r a i s o n n e m e n t approfond i p r é c é d a n t les conclus ions . 
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La C o u r e s t i m e q u e r ien d a n s les é l é m e n t s don t elle d ispose ne por te à 

croire q u e le refus de la H a u t e C o u r de j u s t i c e d ' e n t e n d r e les deux 

t é m o i n s en q u e s t i o n é ta i t a r b i t r a i r e ou q u e la c o n d a m n a t i o n du r e q u é r a n t 

se fondai t sur des é l é m e n t s insuff isants . P a r t a n t , il n 'y a a u c u n e a p p a r e n c e 

de viola t ion de l 'a r t ic le 6 §§ 1 et 3 d) de la C o n v e n t i o n q u a n t à ce refus. 

d) L'admission des procès-verbaux de la juridiction d'instruction 

Le r e q u é r a n t p r é t e n d q u e la décis ion de la H a u t e C o u r de justice 

d ' a d m e t t r e les p rocès -ve rbaux de la j u r i d i c t i o n d ' i n s t r u c t i o n a e m p o r t é 

violat ion de son dro i t à un procès é q u i t a b l e , en ce q u e c e t t e m e s u r e a en 

fait e m p ê c h é les t é m o i n s c o m p a r a n t devan t la H a u t e C o u r de dépose r 

sans se s en t i r liés p a r les d é c l a r a t i o n s qu ' i ls ava ien t faites p e n d a n t 

l ' ins t ruc t ion . Selon lui, la décis ion de la H a u t e C o u r n ' es t pas fondée en 

droi t i n t e r n e et les dépos i t ions recuei l l ies p e n d a n t la p h a s e d ' i n s t ruc t ion 

ne p e u v e n t se c o m p a r e r aux i n t e r r o g a t o i r e s condu i t s pa r la police avant le 

p rocès d a n s des affaires p é n a l e s o r d i n a i r e s , p u i s q u e le r e q u é r a n t n 'ava i t 

pas é té inculpé avan t d ' ê t r e e n t e n d u par la j u r i d i c t i o n d ' in s t ruc t ion . 

La C o u r r appe l l e que la recevabi l i té des p reuves re lève au p r e m i e r chef 

des règles du droi t i n t e r n e , et q u ' e n pr inc ipe il r ev ien t aux ju r id ic t ions 

na t i ona l e s d ' a p p r é c i e r les é l é m e n t s recueil l is p a r el les . L a miss ion confiée 

à la C o u r pa r la Conven t i on ne cons is te pas à se p r o n o n c e r su r le po in t de 

savoir si des dépos i t ions de t émo ins ont é t é à bon droi t a d m i s e s c o m m e 

p reuves , ma i s à r e c h e r c h e r si la p r o c é d u r e cons idé rée d a n s son e n s e m b l e , 

y compr i s le m o d e de p r é s e n t a t i o n des moyens de p r euve , a revê tu un 

c a r a c t è r e équ i t ab l e ( a r r ê t Doorson c. Pays-Bas du 26 m a r s 1996, Recueil 

1996-11, p. 470, § 67) . C 'es t l 'u t i l i sa t ion u l t é r i e u r e p a r le j u g e du fond de 

dépos i t ions recuei l l ies à u n s t ade p r é l i m i n a i r e qu i p e u t soulever des 

ques t i ons au r e g a r d de la Conven t i on . 

En l ' espèce , la H a u t e C o u r de j u s t i c e a a d m i s c o m m e preuves les 

p rocès -verbaux de la p h a s e d ' i n s t ruc t ion , qu i c o m p r e n a i e n t les déc la ra 

t ions du r e q u é r a n t et d ' a u t r e s t é m o i n s recuei l l ies p a r la ju r id ic t ion 

d ' i n s t ruc t i on en vue de conf ron te r , si nécessa i re , les m ê m e s p e r s o n n e s 

c o m p a r a n t devan t la H a u t e C o u r de j u s t i c e avec leurs p r o p r e s dépos i t ions 

fai tes p e n d a n t l ' i ns t ruc t ion . La C o u r r appe l l e q u e la H a u t e C o u r de 

j u s t i c e n ' a e n a u c u n cas fondé la c o n d a m n a t i o n du r e q u é r a n t sur des 

déc l a r a t i ons fai tes p r é c é d e m m e n t p a r des t é m o i n s qu ' e l l e n ' a u r a i t pas 

é g a l e m e n t e n t e n d u s . 

P o u r la C o u r , on ne sau ra i t j u g e r c o n t r a i r e à l ' a r t ic le 6 de la Conven t i on 

le fait q u e la H a u t e C o u r de j u s t i c e a a d m i s les p rocès -ve rbaux de la j u r i 

d ic t ion d ' i n s t ruc t i on en vue s i m p l e m e n t de conf ron te r des t é m o i n s avec 

leurs d é c l a r a t i o n s p r é c é d e n t e s . Dès lors , il n 'y a a u c u n e a p p a r e n c e de 

viola t ion de l 'ar t ic le 6 q u a n t à la décis ion de la H a u t e C o u r de jus t i ce 

d ' a d m e t t r e les p rocès -verbaux de la j u r i d i c t i on d ' i n s t ruc t i on . 
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e) La poursuite de la procédure devant la Haute Cour de justice malgré l'état de 

santé du requérant 

Le G o u v e r n e m e n t p r é t e n d q u e tou t d ' abord , la C o u r doi t faire p reuve 

de r e t e n u e lorsqu 'e l le app réc i e le c a r a c t è r e a p p r o p r i é des décis ions 

p r o c é d u r a l e s pr ises pa r les j u r id i c t ions na t iona l e s . En l 'espèce, la H a u t e 

C o u r de j u s t i c e a conclu, sur la base d ' a b o n d a n t e s p reuves méd ica l e s , 

q u e l ' absence du r e q u é r a n t ne pouvai t ê t r e l é g a l e m e n t jus t i f i ée , c 'est-à-

d i re q u e son é t a t de s a n t é ne l ' empêcha i t pas de p a r t i c i p e r r é e l l e m e n t a u 

r e s t e du procès d e v a n t la H a u t e C o u r de j u s t i c e . En pare i l cas , les dispo

si t ions de la loi sur la H a u t e C o u r de j u s t i c e p e r m e t t e n t de d e m a n d e r la 

c o m p a r u t i o n du dé f endeu r , le cas é c h é a n t p a r la force. L ' accusa t ion 

c o m m e la défense se sont a b s t e n u e s de soll ici ter la p r é s e n c e du r e q u é r a n t 

p e n d a n t les d e r n i è r e s sessions. C e fa isant , la défense a r e n o n c é à la pos

sibili té du r e q u é r a n t d ' ass i s te r aux d é b a t s . Toute fo i s , celui-ci a con t i nué 

d ' ê t r e r e p r é s e n t é pa r son avocat , qu i n ' a en r ien é t é e m p ê c h é de r e s t e r en 

con tac t avec son cl ient p e n d a n t le r e s t e de la p r o c é d u r e . En o u t r e , a u 

moins su r le p l an quant i t a t i f , la m a j e u r e p a r t i e du procès s 'é ta i t dé jà 

d é r o u l é e lo r sque le r e q u é r a n t a choisi de ne p lus c o m p a r a î t r e . D e 

nouveaux a j o u r n e m e n t s a u r a i e n t en fait abou t i à la s t a g n a t i o n de la 

p r o c é d u r e , n o t a m m e n t pa rce q u e l ' é ta t de s a n t é du r e q u é r a n t devai t ê t r e 

cons idéré c o m m e p e r m a n e n t . 

Le r e q u é r a n t sou t i en t que la pou r su i t e et la conclus ion de son procès 

sans cons idé ra t ion de son é t a t de s a n t é ont e m p o r t é viola t ion d e 

l 'ar t icle 6 § 3 d) de la C o n v e n t i o n . L ' apop lex ie qui l 'a f rappé l'a e m p ê c h é 

de suivre c o r r e c t e m e n t les d e r n i è r e s p h a s e s du procès e t de pa r t i c ipe r à la 

p r é p a r a t i o n de sa dé fense , n o t a m m e n t en i n t e r r o g e a n t des t é m o i n s et en 

d é p o s a n t l u i - m ê m e . Bien que sur le p l an quan t i t a t i f , la m a j e u r e p a r t i e d u 

procès s 'é ta i t dé jà dé rou lée lo rsque l ' é t a t de s a n t é d u r e q u é r a n t s 'est 

d é g r a d é , u n e pa r t i e i m p o r t a n t e de la p r o c é d u r e , sur le p l an qual i ta t i f , 

res ta i t à veni r , à savoir u n e nouvel le aud i t i on d u r e q u é r a n t l u i - m ê m e et de 

cinq t é m o i n s clés. 

La C o u r r appe l l e que c 'est d ' abord aux j u r id i c t i ons na t i ona l e s qu ' i l 

i ncombe d ' a p p r é c i e r les p reuves et d ' i n t e r p r é t e r le droi t i n t e r n e , et qu ' e l l e 

ne s u b s t i t u e r a pas sa p rop re a p p r é c i a t i o n et i n t e r p r é t a t i o n du droi t à la 

l eu r e n l ' absence d ' a r b i t r a i r e (voir, n o t a m m e n t , l ' a r rê t Kostovski c. Pays-

Bas du 20 novembre 1989, série A n° 166, p . 19, § 39, et l ' a r rê t T e j e d o r 

G a r c i a c. E s p a g n e du 16 d é c e m b r e 1 9 9 7 , ^ c ^ i / 1997-VTII, p . 2796, § 31) . 

La C o u r re lève q u e la décis ion pr i se le 6 avril 1995 p a r la H a u t e C o u r de 

ju s t i ce de poursu iv re le p rocès se fondait sur d ' a b o n d a n t e s p reuves méd i 

ca les . Ainsi , p lus ieurs avis m é d i c a u x et l 'opinion du conseil médico léga l 

ont é t é recuei l l i s . Sur la base des é l é m e n t s méd icaux p rodu i t s devan t el le , 

la H a u t e C o u r a e s t i m é que l ' é ta t de s a n t é phys ique du r e q u é r a n t ne 

l ' empêcha i t pas d ' a s s i s t e r à la su i te des d é b a t s . De m ê m e , r i en d a n s les 
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dépos i t ions des médec in s ne po r t a i t à croire q u e sa p r é s e n c e au procès 

a u g m e n t e r a i t le r i sque de d é t é r i o r a t i o n d e sa s a n t é . Q u a n t à l ' é t a t de 

s a n t é m e n t a l e de l ' in té ressé , c e r t a in s é l é m e n t s d é m o n t r a i e n t u n e a l t é r a 

t ion cons idé rab le de ses facul tés in te l l ec tue l les . Toute fo i s , le conseil 

médico léga l s 'est a b s t e n u de déc l a r e r q u e l ' i n t é ressé é t a i t i ncapab le de 

pa r t i c ipe r r é e l l e m e n t à un procès , pu i sque la r éponse à c e t t e ques t ion 

impl iqua i t u n e app réc i a t i on légale des é l é m e n t s m é d i c a u x . 

Se fondan t sur u n e appréc i a t ion du droi t et d e la p r a t i q u e i n t e r n e s d a n s 

les affaires p é n a l e s o rd ina i r e s ainsi que sur les t r a v a u x p r é p a r a t o i r e s de la 

loi la c o n c e r n a n t , la H a u t e C o u r de ju s t i ce a conclu q u e la m a l a d i e du 

r e q u é r a n t ne pouvai t cons t i t ue r un mot i f l ég i t ime d ' ab sence . C o n s i d é r a n t 

n o t a m m e n t q u e la ma j eu re p a r t i e des dépos i t ions avai t é té recuei l l ie , que 

le r e q u é r a n t avai t assis té à t ou t e s les sess ions avan t sa m a l a d i e et q u e le 

res te du procès pouvai t ê t r e condui t de façon à p r e n d r e en c o m p t e son é ta t 

de s a n t é , la H a u t e C o u r de ju s t i ce a e s t imé q u e l ' é ta t de s an t é du r e q u é 

r a n t n ' e m p ê c h a i t pas de m e n e r le procès à son t e r m e et d ' inf l iger à l'in

t é ressé une pe ine n o r m a l e . 

La C o u r r appe l l e qu 'e l l e a aff irmé d a n s sa j u r i s p r u d e n c e que la compa

ru t ion d 'un p révenu revêt une i m p o r t a n c e cap i t a l e en ra ison t a n t du droi t 

de celui-ci à ê t r e e n t e n d u que de la nécess i té de con t rô l e r l ' exac t i tude de ses 

a f f i rmat ions et de les conf ron te r avec les d i res des t émo ins ( a r r ê t Po i t r imol 

c. F r a n c e d u 23 n o v e m b r e 1993, série A n° 277-A, p . 15, § 35) . Te l est d ' au 

t a n t plus le cas si le t r i b u n a l conce rné r end u n e décis ion en p r e m i e r et de r 

n i e r r e s so r t . En l 'espèce, à la su i te du refus de la H a u t e C o u r de j u s t i c e de 

p rocéde r à de n o u v e a u x a j o u r n e m e n t s , le r e q u é r a n t a décidé de ne pas 

ass i s t e r aux sess ions qu i r e s t a i en t à venir . Toutefo is , m ê m e d a n s ces cir

cons t ances , il est i m p o r t a n t pour l ' équi té du sys tème péna l que l 'accusé soit 

a d é q u a t e m e n t dé fendu (voir, mutatis mutandis, les a r r ê t s La la c. Pays-Bas du 

22 s e p t e m b r e 1994, sér ie A n" 297-A, p. 13, § 33 , et Pe l l adoah c. Pays-Bas du 

22 s e p t e m b r e 1994, série A n" 297-B, pp. 34-35, § 40) . 

P o u r a p p r é c i e r si le r e q u é r a n t a é té a d é q u a t e m e n t dé fendu p e n d a n t le 

r e s t a n t du procès , la C o u r a n o t a m m e n t pr is en c o m p t e le fait qu ' i l a é té 

r e p r é s e n t é pa r un avocat et q u e la m a j e u r e p a r t i e de l ' ins tance avai t déjà 

é té condu i t e lorsqu ' i l est t o m b é m a l a d e ; il r es ta i t u n i q u e m e n t à e n t e n 

dre de nouveau le r e q u é r a n t et cinq t é m o i n s a insi q u e les p la idoir ies des 

p a r t i e s ( a r r ê t s La la et Pe l l adoah p réc i t é s , p . 14, § 34, et p. 35, § 4 1 , 

r e s p e c t i v e m e n t , et a r r ê t Van Geyseghem c. Belgique [ G C ] , n° 26103/95 , § 35, 

C E D H 1999-1). La C o u r r appe l l e en o u t r e q u ' à la su i te de la décis ion de 

la H a u t e C o u r de j u s t i c e de ne pas a j o u r n e r le p rocès , l 'avocat de la 

défense a r e t i r é sa d e m a n d e v isant à faire i n t e r r o g e r de nouveau son 

cl ient et c inq t é m o i n s . En c o n s é q u e n c e , il ne r e s t a i t que les p la idoir ies 

des p a r t i e s . 

Eu é g a r d à ce qu i p r é c è d e , la C o u r n ' ape rço i t a u c u n e a p p a r e n c e de 

violat ion de l 'ar t ic le 6 §§ 1 ou 3 c) et d) de la Conven t i on q u a n t à la déci-
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sion de la H a u t e C o u r de j u s t i c e de m e n e r le p rocès à son t e r m e m a l g r é la 

m a l a d i e et l ' absence du r e q u é r a n t . 

J) Délai raisonnable 

Le r e q u é r a n t se p la in t enfin q u e sa cause n ' a pas é té e n t e n d u e d a n s un 

déla i r a i sonnab l e . Il p r é t e n d q u e la pé r iode à cons idé re r au r e g a r d de 

l 'ar t ic le 6 de la Conven t i on a d é b u t é le 8 m a i 1990, da t e du c o m m u n i q u é 

de presse émis pa r le p r e m i e r m i n i s t r e ou, s u b s i d i a i r e m e n t , le 13 j u i n 

1990, lo r sque le P a r l e m e n t a a d o p t é l 'ar t ic le 21 a) de la loi su r l ' admin i s 

t r a t i on de la j u s t i c e , qui cons t i t ue la base légale de l ' i n s t au ra t i on de la 

j u r id i c t ion d ' i n s t ruc t ion , ou, au plus t a rd , au d é b u t de la p r o c é d u r e d ' ins

t ruc t ion . 

La C o u r r appe l l e que selon sa j u r i s p r u d e n c e , la pé r iode à cons idé re r 

aux fins de l 'a r t ic le 6 § 1 de la Conven t i on doit ê t r e d é t e r m i n é e de façon 

a u t o n o m e . Elle d é b u t e lo rsque la p e r s o n n e c o n c e r n é e est f o r m e l l e m e n t 

inculpée ou lorsque des m e s u r e s pr ises p a r les a u t o r i t é s e n ra i son d 'un 

soupçon à son é g a r d ont des r épe rcuss ions i m p o r t a n t e s sur sa s i tua t ion 

(voir, pa r e x e m p l e , l ' a r rê t Eckle c. A l l e m a g n e du 15 juil let 1982, sér ie A 

n " 5 1 , p . 33 , § 7 3 ) . 

L a C o u r e s t i m e q u e la s imple adop t ion p a r le P a r l e m e n t d ' u n e loi qu i 

cons t i tue une base ins t i tu t ionne l l e g é n é r a l e p e r m e t t a n t d ' i n s t ru i r e 

c e r t a i n e s affaires , m ê m e si le r e q u é r a n t est à l 'or igine de ce t t e m e s u r e 

légis lat ive, n ' e n t r a î n e p a s u n e décis ion su r les d ro i t s e t ob l iga t ions de 

c a r a c t è r e civil de l ' in té ressé ou sur le b ien-fondé d ' u n e accusa t ion en 

m a t i è r e péna l e d i r igée c o n t r e lui, au sens de l 'ar t icle 6 de la Conven t i on . 

P o u r d é t e r m i n e r si la d u r é e de la p r o c é d u r e é ta i t r a i sonnab le et eu 

éga rd à ses conclusions sous le po in t a ) , la C o u r e s t ime q u ' o n ne saura i t 

cons idé re r qu ' i l y avai t eu des r épe rcuss ions i m p o r t a n t e s sur la s i tua t ion 

du r e q u é r a n t avan t la d a t e à laque l le il a é t é off iciel lement in fo rmé du 

m a n d a t de la j u r i d i c t i on d ' i n s t ruc t i on et de sa convocat ion en t a n t que 

t é m o i n . Dès lors, aux fins de la p r é s e n t e affaire, la C o u r e s t ime q u e la 

pé r iode à cons idé re r a d é b u t é le 26 oc tobre 1990 et s 'est achevée le 22 juin 

1995, d a t e à laque l le la H a u t e C o u r de j u s t i c e a r e n d u sa décis ion ; la 

p r o c é d u r e s 'est donc é t e n d u e s u r u n e d u r é e to t a l e d e q u a t r e a n s e t hu i t 

mois . 

La C o u r r appe l l e q u e le c a r a c t è r e r a i s o n n a b l e de la d u r é e d ' u n e 

p r o c é d u r e s ' appréc ie su ivant les c i r cons t ances d e la cause e t eu é g a r d en 

pa r t i cu l i e r à la complex i t é de l 'affaire, au c o m p o r t e m e n t du r e q u é r a n t et 

à celui des a u t o r i t é s c o m p é t e n t e s (voir, n o t a m m e n t , l ' a r rê t K e m m a c h e 

c. F r a n c e (n™ 1 et 2) du 27 n o v e m b r e 1991, sér ie A n" 218, p . 27, § 60, et 

l ' a r rê t Laino c. Italie [ G C ] , n" 33158/96, § 18, C E D H 1999-1). 

En l 'espèce, la t âche de la j u r i d i c t i on d ' i n s t ruc t ion cons is ta i t à vérifier 

si « q u i c o n q u e occupan t des fonct ions pub l iques » s 'é ta i t r e n d u coupab le 
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de fautes ou de nég l igence d a n s le cad re du processus de décis ion ou de la 

ges t ion relat i fs aux affaires de r e g r o u p e m e n t famil ial c o n c e r n a n t les 

réfugiés du Sri Lanka . A cet effet, le t r i b u n a l a sollicité des d o c u m e n t s 

écr i t s c o m p r e n a n t au to ta l 18 000 pages environ, et a t e n u 104 sess ions et 

e n t e n d u 61 t é m o i n s e n t r e le 20 n o v e m b r e 1990 et le 29 m a i 1992. En o u t r e , 

d e u x décis ions de la j u r i d i c t i on d ' i n s t r u c t i o n c o n c e r n a n t des ques t ions 

p rocédu ra l e s ont fait l 'objet d ' un recours devan t la C o u r s u p r ê m e p e n d a n t 

l ' ins tance . Le 15 d é c e m b r e 1992, la j u r i d i c t i on d ' i n s t r u c t i o n a r e n d u son 

r a p p o r t , qui a é té publ ié le 14 janv ie r 1993. Le r a p p o r t l u i - m ê m e compta i t 

au to ta l 2 218 pages , et les p rocès -verbaux des aud i t ions é t a i e n t r e t r a n s 

cr i ts sur 2 782 pages . 

La H a u t e C o u r de j u s t i c e é ta i t appe lée à e x a m i n e r si le r e q u é r a n t é ta i t 

passible de sanc t ions pour avoir failli aux obl iga t ions qui lui i n c o m b a i e n t 

e n ve r tu de la loi sur les é t r a n g e r s . A c e t t e fin, q u a r a n t e - q u a t r e t émo ins 

on t é té e n t e n d u s et un n o m b r e cons idé rab le de p reuves écr i t es ont été 

p rodu i t e s . En o u t r e , la cour a dû t r a n c h e r p lus ieurs ques t i ons pro

cédu ra l e s p r é l i m i n a i r e s au cours de l ' ins tance , qu i a d u r é env i ron deux 

ans . Eu é g a r d à la n a t u r e et à la p o r t é e de l 'affaire, la C o u r e s t ime qu 'e l le 

é ta i t en réa l i t é c o m p l e x e . 

Le r e q u é r a n t n ' a i nd iqué a u c u n e pé r iode d ' inac t iv i té i m p u t a b l e au 

c o m p o r t e m e n t des a u t o r i t é s dano i ses . En fait, la seu le pé r iode d ' inact iv i té 

(qui s 'est é t e n d u e du 2 8 j u i n 1994 au 6 avril 1995) é ta i t d u e à la m a l a d i e du 

r e q u é r a n t . Eu éga rd , u n e fois encore , à la n a t u r e e t à la po r t ée de l 'affaire, 

la C o u r n ' ape rço i t a u c u n e ra ison de c r i t i que r les a u t o r i t é s danoises 

conce rnées p o u r la d u r é e de la p r o c é d u r e . En o u t r e , elle e s t ime q u e 

l ' ins t ruc t ion p r é l i m i n a i r e m e n é e pa r la j u r i d i c t i o n d ' i n s t ruc t ion étai t 

nécessa i re afin q u e le P a r l e m e n t puisse déc ider s'il fallait ou n o n incr imi 

ne r le r e q u é r a n t . 

C o m p t e t e n u de ce qui p r é c è d e et sur la base d ' u n e a p p r é c i a t i o n globale 

de la d u r é e de la p r o c é d u r e , la C o u r e s t i m e q u e celle-ci n ' a pas excédé la 

d u r é e pouvan t ê t r e cons idé rée c o m m e r a i sonnab le d a n s les c i rcons tances 

pa r t i cu l i è re s de l 'affaire. 

En bref, la C o u r ne voit a u c u n e a p p a r e n c e de violat ion d a n s les griefs 

t i rés de l 'ar t ic le 6 de la Conven t ion , pr is i so l émen t . De m ê m e , elle 

n ' ape rço i t a u c u n e ra i son de conclure que les vices de p r o c é d u r e a l légués 

pa r le r e q u é r a n t , cons idé rés en bloc, révè len t une a p p a r e n c e de violat ion 

de l 'ar t ic le 6, eu é g a r d à l ' ensemble de la p r o c é d u r e . 

Il s ' ensui t q u e la r e q u ê t e est m a n i f e s t e m e n t ma l fondée au sens de 

l 'ar t ic le 35 § 3 de la C o n v e n t i o n et doit ê t r e r e j e t ée en app l ica t ion de l 'ar

ticle 35 § 4. 

P a r ces mot i fs , la C o u r , à la ma jo r i t é q u a n t au gr ief e x a m i n é sous le 

point e ) , et à l ' u n a n i m i t é pour le su rp lus , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y ' 

Locus standi of unmarried person in respect of death of cohabitant 

Article 34 

Victim — Locus standi - Locus standi of unmarried person in respect of death of cohabitant 

Article 35 § 1 

Exhaustion of domestic remedies - Remedies to be exhausted in respect of death in police custody -
No obligation to institute civil proceedings in addition to criminal complaint 

* 

In 1994, the applicant's partner, with whom she had lived for over twelve years and 
with whom she had had three children, died in police custody following his arrest 
on suspicion of theft. An autopsy revealed various bruises on the body. The 
circumstances surrounding his death being unclear, a criminal investigation was 
opened. It was suspended in 1996 by the regional prosecutor, who concluded that 
death had been caused by deliberate beating but that it could not be established 
where the beating had taken place or who had been responsible. Following an 
appeal by the applicant, the investigation was reopened in July 1996. It was still 
pending at the time of the Court 's decision, although the applicant claimed that no 
action had been taken. 

Held 
(1) Article 34: Although the Government claimed that the applicant had no 
standing to bring an application, since under Bulgarian law she had no legal link to 
the victim, never having been married to him, the Supreme Court had in fact 
recognised the right of an unmarried partner to damages in respect of wrongful 
death and moreover none of the domestic authorities had questioned the appli
cant's locus standi when dealing with her complaints. In any event, the conditions 
governing individual applications under the Convention were not necessarily the 
same as the national criteria relating to locus standi in legal proceedings, and the 
Convention organs had always considered that a close relative of a person whose 
death allegedly engaged the responsibility of the State could claim to be a victim of 
a violation of Article 2 of the Convention, even when closer relatives had not 
submitted an application. A couple who had lived together for many years con
stituted a "family" for the purposes of Article 8 of the Convention and since in the 
instant case the applicant raised complaints concerning the death of her partner 
with whom she had lived for more than twelve years and with whom she had had 
three children, there was no doubt that she could claim to be personally affected by 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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the alleged violations of the Convention with regard to his death and the sub
sequent investigation. 
(2) Article 35 § 1: An applicant who had exhausted all the available possibilities 
within the criminal justice system was not required, in the absence of a prosecu
tion, also to at tempt to obtain redress through a civil action for damages. In the 
instant case the applicant, having submitted complaints to the prosecuting auth
orities and appealed against the suspension of the investigation, had made normal 
use of the available remedies. 
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T H E F A C T S 

T h e app l ican t [Ms Anya Vel ikova] is a B u l g a r i a n na t iona l , bo rn in 1942 
a n d living in P leven . It a p p e a r s t h a t at the r e l evan t t i m e she lived in 
Bukovlak , a village in t he d is t r ic t of P leven . T h e app l i can t was r e p r e s e n t e d 
before t h e C o u r t by M r Y. Grozev, a lawyer p r ac t i s i ng in Sofia. 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

O n 24 S e p t e m b e r 1994 the m a n wi th w h o m t h e app l ican t had lived for 
about twelve yea r s , M r Tsonchev , 49 years old, be long ing to t h e e thn i c 
g r o u p of t he R o m a n i e s (Gypsies) , d ied af ter he h a d spen t ab o u t twelve 
hour s in police cus tody following his a r r e s t and d e t e n t i o n on c h a r g e s of 
theft of ca t t l e . 

O n 24 S e p t e m b e r 1994 a t 11 a .m. the Pleven police received a t e l ephone 
call from the village of Bukovlak in fo rming t h e m of t he theft of n ine cows. 
Police officer Ivanov and his col league P e t r a n o v were i m m e d i a t e l y dis
p a t c h e d to t he vi l lage, w h e r e they m e t M r N. , the p e r s o n w h o was t e n d i n g 
the ca t t l e . M r N . was b r o u g h t to the police s t a t i on in Pleven, w h e r e he 
ini t ial ly s t a t e d t h a t t he cows h a d b e e n s to len by u n k n o w n pe r sons w h o had 
sp rayed h i m w i t h nerve gas . L a t e r M r N. exp la ined t h a t a t ab o u t 10 a.m. 
M r Tsonchev a c c o m p a n i e d by a 10-year-old boy had t a k e n away from h im 
n ine cows by the use of t h r e a t s a n d had w a r n e d h i m t h a t if a sked ab o u t the 
inc ident he should m a i n t a i n t h a t s o m e o n e h a d sp rayed h i m wi th nerve 
gas . 

T h e s a m e police pa t ro l t e a m drove back to t he village of Bukovlak, 
w h e r e t h e y w e r e j o i n e d by two of the owners of t he ca t t le and all four 
s t a r t e d s e a r c h i n g t h e vi l lage for M r Tsonchev . T h e y found h im at about 
2 p .m. in the house of his a u n t and unc le . Accord ing to t he t e s t i m o n y of 
officer Ivanov, M r T s o n c h e v was " d r i n k i n g alcohol in t he c o m p a n y of o t h e r 
Gyps ies" . 

It t r a n s p i r e s f rom all t e s t i m o n i e s t h a t police officers Ivanov and 
P e t r a n o v knew M r Tsonchev , who was on record for hav ing c o m m i t t e d 
c r imes , a n d t h a t M r Tsonchev ' s re la t ives k n e w the police officers a n d the i r 
n i c k n a m e s . 

Accord ing to t h e t e s t i m o n y of M r Tsonchev ' s cousin and M r s K., an old 
w o m a n w h o was a n e i g h b o u r of M r Tsonchev ' s re la t ives , he h a d spen t the 
la te m o r n i n g a n d ear ly a f t e rnoon of 24 S e p t e m b e r 1994 d igg ing a d i t ch a t 
the house of M r s K. D u r i n g this t i m e M r T s o n c h e v d r a n k four bee r s . H e 
had a p p a r e n t l y d r u n k alcohol also before t h a t . Accord ing to t he s a m e 
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t e s t i m o n y a n d the t e s t i m o n y of M r Tsonchev ' s unc le a n d a u n t , he c a m e to 
t h e i r house in t he ear ly a f t e rnoon , abou t fifteen m i n u t e s before t h e ar
rival of t he police. All four inc luded s t a t e m e n t s to the effect t h a t 
M r T s o n c h e v did not compla in of any medica l p r o b l e m and a p p e a r e d to 
be hea l thy . 

T h e police officers invi ted M r T s o n c h e v to come wi th t h e m . H e 
a n s w e r e d t h a t he wished to finish his beer , to which the police officers 
ag reed . M r T s o n c h e v was t h e n placed in t he back sea t of t h e police car, 
b e t w e e n the two ca t t l e owners . T h e car first drove for several m i n u t e s to 
t he h o m e of the ca t t l e owners . Accord ing to t he s t a t e m e n t of one of t he 
police officers, d u r i n g th is shor t drive t h e pe r sons in t he back of t he car 
"had a d i spu t e wi th t he Gypsy but ... did not bea t h im . T h e y only ta lked" . 
T h e car a r r ived at t h e h o m e of t he ca t t l e owners , w h e r e a crowd of abou t 
twen ty to th i r ty pe r sons had g a t h e r e d . Accord ing to police officer Ivanov 
they w a n t e d to bea t u p M r Tsonchev , bu t he a n d his col league did not 
allow th is to h a p p e n . T h e police car t h e n drove to t h e P leven police s t a t i on 
w h e r e not l a t e r t h a n 2.30 p .m. M r T s o n c h e v was h a n d e d over to police 
officer Kos tad inov , t he officer on duty . 

Officer Kos t ad inov c la imed in his t e s t i m o n y to inves t iga to r E n c h e v t h a t 
he had locked M r T s o n c h e v in t he a r r e s t cell, as he had been too d r u n k to 
be ques t i oned . M r N., t h e p e r s o n w h o h a d r e p o r t e d t he ca t t l e thef t and 
w h o had b e e n w a i t i n g at t he police s t a t i o n to give ev idence , c l a imed t h a t 
M r T s o n c h e v was s ea t ed on a couch in t he hallway. 

Both officer Kos t ad inov and M r N . tes t i f ied t h a t M r T s o n c h e v had b e e n 
very d r u n k . Accord ing to M r N. , at some po in t , while sea t ed , he had def
eca ted in to his t r o u s e r s . 

At 5 p .m . officer Kos t ad inov c o n t a c t e d over t he t e l e p h o n e police officer 
Lubenov who ar r ived at the police s t a t i on a n d s t a r t e d q u e s t i o n i n g the 
wi tness M r N. Accord ing to officer Lubenov , M r T s o n c h e v was too d r u n k to 
be q u e s t i o n e d . At 7 p .m . one of t he owners of the s to len ca t t l e c a m e to t he 
police s t a t ion to inform the police t h a t t h e cows h a d b e e n found ea r l i e r in 
t h e a f t e rnoon . 

At 7 p .m. police officer L u b e n o v issued an o rde r for t he d e t e n t i o n of 
M r T s o n c h e v af ter hav ing consu l t ed t h e p r o s e c u t o r on duty , Ms Popova. 
Shor t ly af ter t h a t M r N., t he pe r son w h o t e n d e d the ca t t l e , left t he police 
s t a t ion . 

Also at abou t 7 p .m . a police officer c o n t a c t e d t he e m e r g e n c y un i t of the 
local hospi ta l . A physician a n d a p a r a m e d i c a l , whose iden t i t i e s a re u n k n o w n 
to t he app l i can t a n d c a n n o t be e s t ab l i shed on the basis of t h e m a t e r i a l 
s u b m i t t e d by the G o v e r n m e n t , a r r ived a t t he police s t a t i on a n d e x a m i n e d 
M r T s o n c h e v briefly. Accord ing to t he t e s t i m o n y of officers Kos t ad inov and 
Lubenov , t h e physic ian had p ressed a n d t o u c h e d the body of M r Tsonchev , 
bu t had said t h a t t he l a t t e r was too d r u n k to be e x a m i n e d and t h a t he would 
e x a m i n e h im l a t e r w h e n M r T s o n c h e v sobered up . 
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At about 11 p .m. a M r I.P., w h o had been a r r e s t e d for violent behav iour , 
was b r o u g h t to t he police s t a t i on and d e t a i n e d t h e r e . 

Accord ing to t he t e s t i m o n y of officer Kos tad inov , t he officer on du ty , at 
a c e r t a i n point M r T s o n c h e v s t a r t e d vomi t i ng in t he cell w h e r e he had 
b e e n p laced . H e was al lowed to go t o t h e to i le t a n d was not locked u p 
a f t e rwards , bu t sat on a couch in the hal lway. After m i d n i g h t M r Tsonchev 
wen t to t he toi let aga in . O n his way back to t h e couch he fell on t he floor. 
Police officer Kos t ad inov i n s t r u c t e d t he d e t a i n e d M r LP. to he lp to get 
M r Tsonchev s e a t e d on the couch. Officer Kos t ad inov not iced tha t 
M r T s o n c h e v was sick a n d he called t he hosp i ta l e m e r g e n c y un i t aga in . At 
t h a t point M r LP . was r e l eased and left t he police s t a t ion . 

T h e s a m e phys ic ian a n d p a r a m e d i c a l a r r ived a t a r o u n d 2 a .m. and 
found M r T s o n c h e v d e a d . T h e police i m m e d i a t e l y in formed the reg iona l 
inves t iga tor on duty , M r Enchev , who a r r ived a t 2.30 a .m. and inspec ted 
t he scene . 

Accord ing to t he w r i t t e n record of t he inspec t ion , t h e d e a d body of 
M r T s o n c h e v was found in the hal lway of t he first fioor, s o u t h e r n sect ion, 
of the Pleven police s t a t ion . It was s e a t e d on a couch, w i th two h a n d s 
h a n g i n g on b o t h s ides of t h e couch , a n d the h e a d h a n g i n g back. T h e vic t im 
was d res sed in a w h i t e sh i r t , wide open a t t he ches t , w i th u n b u t t o n e d 
t r o u s e r s a n d no u n d e r w e a r . T h e r epo r t fu r the r s t a t e s t h a t " [o ]n the r ight 
side of the face t h e r e was a b ru i s e . Because of t he d a r k colour of t he skin 
t h e r e were no o t h e r visible injur ies on t he body". Pho tos were also t a k e n 
and the inves t iga to r f inished the inspec t ion at 3 a .m. T h e inspect ion 
record s t a t e s t h a t a forensic expe r t , D r Dorovski , a n d t h r e e o t h e r persons 
were p r e s e n t d u r i n g the inspec t ion . N o n e of t h e m s igned the record , which 
was only s igned by t h e inves t iga tor . 

Dr Dorovski i ssued a d e a t h cer t i f icate (no. 217 of 25 S e p t e m b e r 1994) 
i nd ica t ing " a c u t e a n a e m i a a n d adipose e m b o l i s m " as t he cause of d e a t h . 
Th i s condi t ion , accord ing to the cer t i f ica te , was t he resu l t of "[bj lood 
o e d e m a in t he to rso and the l imbs" . T h e physic ian also m a r k e d the opt ion 
"acc iden t " in t he c o l u m n r e q u e s t i n g in fo rma t ion ab o u t t h e possible cir
c u m s t a n c e s t h a t h a d caused t h e d e a t h . 

O n 25 S e p t e m b e r 1994 reg iona l inves t iga to r E n c h e v issued a n o r d e r for 
t he o p e n i n g of a c r imina l inves t iga t ion in to t he d e a t h of M r Tsonchev . 

O n the s a m e day ear ly in the m o r n i n g , af ter 4.25 a.m., inves t iga tor 
Enchev ques t i oned t h r e e of t he police officers involved, officers Ivanov, 
Kos tad inov a n d Lubenov . Police officer Pe t r anov , w h o h a d b e e n t o g e t h e r 
wi th officer Ivanov w h e n they a r r e s t e d M r Tsonchev , was not ques t ioned . 
T h e inves t iga to r a lso o r d e r e d a medica l r e p o r t a n d a b iochemica l r epo r t . 
T h e medica l r epo r t was ass igned to t he forensic expe r t , D r Dorovski , who 
had b e e n p r e s e n t a t t he inspec t ion of the corpse . 

T h e forensic expe r t ca r r i ed out a n a u t o p s y b e t w e e n 8.30 a .m. and 
11.30 a .m. on 25 S e p t e m b e r 1994. H e found a h a e m a t o m a of purp le -b lue 
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colour u n d e r t he r ight lower eyelid; oval b ru i ses of a r ed -b rown colour , 
m e a s u r i n g 2 by 0.5-1 cm, b e n e a t h the lower eyelid a n d on the oppos i te side 
of the face u n d e r the cheekbones ; one bru ise of t he s a m e colour on the left 
side of t he lower j a w m e a s u r i n g 0.5 by 0.5 cm; one bru ise of a r ed -b rown 
colour , s t r ipe - shaped , m e a s u r i n g 2 by 0.5 cm on the c e n t r e of t he chin; 
s y m m e t r i c a l h a e m a t o m a s of a s t r o n g purp le -b lue colour m e a s u r i n g 40 by 
18 cm on the front side of bo th a r m p i t s and the uppe r p a r t of t he a r m s ; 
a n d t h r e e b ru i ses of b lu ish pu rp l e colour on the left bu t t ocks a n d on 
t h e back u p p e r side of t he left th igh , p e r p e n d i c u l a r to t he t h i g h b o n e , 
m e a s u r i n g 8 to 10 c m long and 1.5 to 2 c m wide . 

T h e l abo ra to ry analysis of t he blood a n d u r i n e of M r T s o n c h e v revea led 
a n alcohol c o n t e n t of 0.4 p a r t s pe r t h o u s a n d . 

T h e r e p o r t desc r ibed as a "d i rec t c a u s e " of the d e a t h t h e "acu te 
a n a e m i a " t h a t h a d r e s u l t e d from the h a e m o r r h a g e s in the a r m p i t s , t h e 
a r m s a n d the left bu t tock . T h e h a e m o r r h a g e on the left bu t t ock had b e e n 
caused by a long h a r d object , a p p r o x i m a t e l y 2 c m wide. T h e h a e m o r r h a g e s 
in t he a r m p i t s a n d the a r m s had b e e n the resu l t of t he impac t of a h a rd 
object , t h e s h a p e of which it had not b e e n possible to d e t e r m i n e . T h e 
r epo r t p laced the t i m e of d e a t h at abou t t e n to twelve hours pr ior to t he 
au topsy . T h e r epo r t expressed no opin ion as to t he t i m i n g of t he injur ies 
which had caused the d e a t h . No such ques t i on had been pu t by t he inves
t iga to r . 

In t he m o r n i n g of 25 S e p t e m b e r 1994 t h e app l i can t , who had gone to the 
police s t a t ion to wait for t he r e l ease of M r Tsonchev , was i n fo rmed t h a t he 
was d e a d . W h e n l a t e r t h a t day his body was t r a n s p o r t e d to t h e app l i can t ' s 
house in the vil lage of Bukovlak, t he app l ican t a l legedly observed n u m e r o u s 
b ru i ses a n d injur ies . At he r r eques t , ne ighbour s cal led j o u r n a l i s t s from 
local n e w s p a p e r s . Still on 25 S e p t e m b e r an activist of a local non-gov
e r n m e n t a l o rgan i sa t i on shot a v ideo tape of t he n a k e d body of 
M r Tsonchev . In t h e even ing the body of M r Tsonchev was bur i ed . 

O n 28 S e p t e m b e r 1994 the inves t iga tor q u e s t i o n e d M r Tsonchev ' s 
unc le , a u n t a n d cousin, t he i r n e i g h b o u r M r s K., and M r N., t he pe r son 
from w h o m the cows had been s to len . 

In t he m o n t h s following the d e a t h of M r T s o n c h e v the app l i can t visi ted 
r egu la r ly t he office of inves t iga to r E n c h e v to ask for i n fo rma t ion abou t t h e 
p rog res s of the inves t iga t ion . In 1995 counse l for the app l i can t visi ted t he 
office of M r E n c h e v on severa l occasions a n d spoke to h i m on the te le 
p h o n e several t i m e s . M r E n c h e v a l legedly refused to r e l ease any specific 
in fo rma t ion . Also, those of t he d o c u m e n t s in the inves t iga t ion file to which 
counse l was p e r m i t t e d access c o n t a i n e d no in fo rma t ion conce rn ing 
any inves t iga t ion p roceed ings which m i g h t have b e e n conduc t ed af ter 
21 D e c e m b e r 1994. 

O n 5 D e c e m b e r 1995 counse l for the app l ican t r e q u e s t e d t h e P leven 
Reg iona l P rosecu to r ' s Office ( О к р ь ж н а п р о к у р а т у р а ) to exped i t e the 
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inves t iga t ion . As no r e sponse was received, on 28 F e b r u a r y 1996 counsel 
filed a r e q u e s t wi th t h e Ch ie f Publ ic P r o s e c u t o r ' s Office ( Г л а в н а 
п р о к у р а т у р а ) . 

O n 19 M a r c h 1996 reg iona l p rosecu to r Popova issued an o r d e r sus
p e n d i n g t h e c r imina l p roceed ings in t he d e a t h of M r Tsonchev . T h e o rde r 
s t a t ed , inter alia: 

" T s o n c h e v ' s d e a t h [was] c a u s e d by a n u m b e r of i n t e r n a l h a e m o r r h a g e s a n d a c u t e toss 

of b l o o d , a s a r e s u l t of d e l i b e r a t e b e a t i n g . T h e d e c e a s e d T s o n c h e v w a s d e t a i n e d for 

[a m a x i m u m p e r i o d of] t w e n t y - f o u r h o u r s by t h e po l i ce u n d e r a po l i ce o r d e r p u r s u a n t t o 

t h e Po l ice A c t ( З а к о н з а н а ц и о и а л н а т а п о л и ц и я ] , for t h e the f t on 2 4 S e p t e m b e r 1994 

of n i n e cows in t h e v ic in i ty of t h e v i l l age of B u k o v l a k , P l e v e n d i s t r i c t ... 

I n t h e c o u r s e of t h e i n v e s t i g a t i o n it p r o v e d i m p o s s i b l e to d e t e r m i n e w h e r e T s o n c h e v 

w a s b e a t e n u p , w h e t h e r i n s i d e t h e P l e v e n po l i ce s t a t i o n o r o u t s i d e i t . N o r w a s t h e r e a n y 

e v i d e n c e d e m o n s t r a t i n g w h o d i d t h e b e a t i n g , t h e c a t t l e o w n e r s o r po l i ce o f f i ce r s . " 

In her e n s u i n g appea l of 20 S e p t e m b e r 1996 to t he Ch ie f Publ ic Pros
ecu to r ' s Office, t he app l ican t a r g u e d t h a t t h e inves t iga t ion h a d not been 
t h o r o u g h a n d t h a t t h e r e h a d b e e n signif icant omiss ions . She sugges t ed 
t h a t all t he ev idence ind ica ted t h a t t he injur ies r e su l t i ng in t he d e a t h had 
b e e n infl icted af ter t h e vict im h a d been t a k e n to t he police s t a t ion . She 
also objec ted to the significant delays in t he inves t iga t ion . 

By an o r d e r of 8 J u l y 1996 p r o s e c u t o r Slavova of t he Ch ie f Publ ic Pros
ecu to r ' s Office g r a n t e d t he app l i can t ' s r e q u e s t for t h e r e o p e n i n g of the 
inves t iga t ion . T h e o r d e r s t a t e d , inter alia: 

" [A] c a r e f u l r e a d i n g of t h e file d e m o n s t r a t e s t h a t t h e i n v e s t i g a t i o n [was] no t t h o r o u g h 

a n d c o m p l e t e . N o t all pos s ib l e i n v e s t i g a t i o n s w e r e c a r r i e d o u t , for w h i c h r e a s o n t h e 

d e c i s i o n t o s u s p e n d t h e i n v e s t i g a t i o n is u n f o u n d e d ... 

... it is n e c e s s a r y t o e s t a b l i s h t h e p a r t i c u l a r h e a l t h p r o b l e m s of T s o n c h e v d u r i n g h i s 

s t a y in t h e po l i ce s t a t i o n a n d t h e findings of t h e e m e r g e n c y m e d i c a l t e a m a b o u t t h e s t a t e 

of h i s h e a l t h . T h e p h y s i c i a n a n d t h e p a r a m e d i c a l of t h e e m e r g e n c y u n i t w h i c h e x a m i n e d 

[ M r T s o n c h e v ] s h o u l d be f o u n d a n d q u e s t i o n e d , a n d t h e r e l e v a n t d o c u m e n t s r e g i s t e r i n g 

t h e e x a m i n a t i o n s r e q u e s t e d . T h e r e a s o n s w h y n o m e d i c a l c a r e w a s o f f e r e d t o t h e v i c t im 

s h o u l d b e e s t a b l i s h e d ( t h e r e is n o e v i d e n c e in t h a t r e s p e c t , a t l e a s t u p t o t h i s m o m e n t ) 

a n d , d e p e n d i n g on t h e findings, a c o n c l u s i o n s h o u l d be d r a w n as to w h e t h e r a c r i m e 

u n d e r A r t i c l e 123 of t h e C r i m i n a l C o d e [ Н а к а з а т е л е н к о д е к с ] w a s c o m m i t t e d . T h e 

h e a l t h c o n d i t i o n of T s o n c h e v p r i o r t o his a r r e s t s h o u l d be a s c e r t a i n e d . A n a d d i t i o n a l 

m e d i c a l r e p o r t s h o u l d b e o r d e r e d , t o b e c a r r i e d o u t by t h r e e f o r e n s i c e x p e r t s , w h i c h 

s h o u l d e s t a b l i s h in p a r t i c u l a r t h e c a u s e of d e a t h , t h e m a n n e r in w h i c h t h e i n j u r i e s w e r e 

in f l i c t ed a n d t h e t i m i n g of t h e i n j u r i e s . [ T h i s ] s h o u l d be u s e d t o iden t i fy t h e p e r s o n w h o 

in f l i c t ed t h e i n j u r i e s o n t h a t s a m e d a y o r on t h e p r e v i o u s d a y . T h e d e a t h c e r t i f i c a t e of 

T s o n c h e v s h o u l d be r e q u e s t e d a n d a t t a c h e d to t h e file a n d [ t h e a p p l i c a n t ' s ] a l l e g a t i o n of 

i n c o r r e c t d o c u m e n t s s h o u l d be i n v e s t i g a t e d . A f t e r a l l t h e s e i s s u e s as wel l a s o t h e r i s sues 

t h a t m a y c o m e u p d u r i n g t h e i n v e s t i g a t i o n a r e c l a r i f i e d a d e c i s i o n on t h e m e r i t s s h o u l d 

be t a k e n . " 

D u r i n g t h e m o n t h s following t h e o r d e r of t h e C h i e f Publ ic P rosecu to r ' s 
Office, counse l for t h e app l ican t spoke by t e l e p h o n e on a t least two 
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occasions wi th inves t iga to r Enchev . In bo th conversa t ions inves t iga tor 
Enchev a l legedly dec l ined to provide any in fo rma t ion c o n c e r n i n g the 
inves t iga t ion . O n 6 J a n u a r y 1997 counsel filed a compla in t wi th t he Pleven 
Reg iona l P rosecu to r ' s Office, a s s e r t i n g t h a t no inves t iga t ion was t a k i n g 
place in def iance of t he o r d e r of t h e Ch ie f Publ ic P r o s e c u t o r ' s Office, a n d 
r e q u e s t e d t he r emova l of inves t iga tor Enchev from the case . 

Counse l for t he app l ican t received no reply to his w r i t t e n compla in t for 
m o r e t h a n four m o n t h s . O n 22 May 1997 counse l D i m i t r o v spoke to inves
t iga to r Enchev over the t e l e p h o n e . Inves t iga to r Enchev in formed counse l 
t h a t he was still t he inves t iga to r respons ib le for t h e case . D u r i n g the con
ve r sa t ion it a l legedly b e c a m e a p p a r e n t t h a t no inves t iga t ion h a d been 
u n d e r t a k e n s ince t he o rde r of the Ch ie f Publ ic P rosecu to r ' s Office of 8 J u l y 
1996. Fol lowing th is conversa t ion , counsel for t he app l i can t filed a com
pla in t wi th the Ch ie f Publ ic P rosecu to r ' s Office r e n e w i n g his r e q u e s t for 
t he r emova l of inves t iga to r E n c h e v and the e x p e d i t i n g of t he p roceed ings . 

O n 17 A u g u s t 1997 counse l received a copy of a l e t t e r s igned by reg iona l 
p rosecu to r Popova a n d d a t e d 3 J u n e 1997, a d d r e s s e d to t h e Ch ie f Publ ic 
P rosecu to r ' s Office. In a p p a r e n t r e sponse to counse l ' s compla in t of M a y 
1997, the l e t t e r s t a t e d t h a t no fu r the r inves t iga t ion was possible , a n d t h a t 
in p rosecu to r Popova ' s opin ion the inves t iga t ion should be s u s p e n d e d . 
Accord ing to the p rosecu to r , " t h e r e [were] no clues as to t he iden t i ty of 
the offender and this p rec lude [d] any fu r the r inves t iga t ion" . She also 
refused to r emove inves t iga to r E n c h e v a n d exp res sed he r f rus t r a t ion wi th 
t he n u m e r o u s c o m p l a i n t s ra ised by counsel D imi t rov . 

T h e inves t iga t ion has a p p a r e n t l y not b e e n s u s p e n d e d as t h e r e is no 
formal o rde r to t h a t effect. In D e c e m b e r 1997, in a t e l e p h o n e conversa t ion 
wi th counse l Dimi t rov , inves t iga tor Enchev conf i rmed t h a t he was still 
work ing on the case . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

C r i m i n a l p roceed ings can be b r o u g h t only by the decision of a p ro 
secu to r or a n inves t iga to r . A decis ion to t e r m i n a t e t h e m is subject to 
appea l by the v ic t im to t h e h ighe r p r o s e c u t o r (Article 237 § 6 of t h e C o d e 
of C r i m i n a l P r o c e d u r e ( Н а к а з а т е л е н п р о ц е с у а л е н к о д е к с ) ) . C r i m i n a l 
p roceed ings which have b e e n s u s p e n d e d or t e r m i n a t e d m a y be r e o p e n e d 
ex officio by decis ion of a p r o s e c u t o r (Art icles 238 and 239 of t he C o d e ) . 
W h e r e c r imina l p roceed ings have been s u s p e n d e d because t h e pe r 
p e t r a t o r s could not be ident i f ied, t he case file m u s t be t r a n s m i t t e d to t he 
inves t iga tor , w h o shall con t i nue work ing on it (Art icle 239 § 4 of t he 
C o d e ) . 

T h e S u p r e m e C o u r t , in i t s I n t e r p r e t a t i v e D e c r e e ( П П В С ) no. 5 of 
24 N o v e m b e r 1969, a ccep t ed t h a t an u n m a r r i e d p a r t n e r m a y c la im 
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d a m a g e s in tor t a r i s ing out of wrongful ki l l ing of t he o t h e r p a r t n e r . T h e 
S u p r e m e C o u r t s t a t e d , inter alia, t h a t such a p a r t n e r su s t a ined non-
p e c u n i a r y d a m a g e a n d t h a t a w a r d i n g c o m p e n s a t i o n to h i m or h e r w a s j u s t . 

C O M P L A I N T S 

1. T h e app l ican t ra ised t h r e e c o m p l a i n t s u n d e r Art ic le 2 of t he C o n 
ven t ion , c l a iming t h a t each of t h e m cons t i t u t ed a s e p a r a t e violat ion of 
t h a t provision. 

(a) T h e app l i can t c l a imed tha t M r T s o n c h e v d i e d as a resul t of i n t en 
t ional i l l - t r ea tmen t by the police. In h e r view all avai lable evidence indi
ca t ed t h a t he had b e e n in good h e a l t h a t t he t i m e he first e n c o u n t e r e d the 
police in t h e ear ly a f t e rnoon of 24 S e p t e m b e r 1994. Moreover , t he pros
ecu to r s found t h a t " t he d e a t h of T s o n c h e v was caused by m a n y in t e rna l 
h a e m o r r h a g e s provoked by i n t e n t i o n a l b e a t i n g " . T h e only e x p l a n a t i o n 
was t h a t he had died as a resu l t of b ru t a l i l l - t r e a tmen t by police officers. 

T h e app l i can t s t a t e d t h a t t h e B u l g a r i a n inves t iga t ing a u t h o r i t i e s h a d 
not fulfilled the i r obl iga t ion to provide a "p laus ib le e x p l a n a t i o n " of 
M r Tsonchev ' s d e a t h a n d of t he role of t he pol ice. T h e o rde r of 19 M a r c h 
1996 of the Pleven Reg iona l P r o s e c u t o r ' s Office flatly dec l a red , in com
ple te d i s r ega rd of t he medica l and o t h e r evidence , t h a t it was impossible 
to d e t e r m i n e the place w h e r e he h a d b e e n b e a t e n up or to identify the 
p e r p e t r a t o r s . 

In t he app l i can t ' s submiss ion , the sugges t ion by the Pleven reg iona l 
p rosecu to r t h a t M r T s o n c h e v m i g h t have b e e n b e a t e n by the ca t t l e owners 
was not s u p p o r t e d by any ev idence . T h e only known m e e t i n g b e t w e e n 
M r T s o n c h e v and t h e ca t t l e owners took place in t he police car a n d l a s ted 
for a few m i n u t e s only, d u r i n g the t i m e of t he shor t drive to t he h o m e of 
t he ca t t l e owners . Also, t he pa t ro l officer tes t i f ied t h a t d u r i n g this shor t 
t r ip t h e r e h a d b e e n no violent ac ts b e t w e e n the ca t t l e owne r s a n d 
M r Tsonchev . T h e app l i can t s u b m i t t e d t h a t even if he had sus t a ined some 
injur ies while in t h e police car , t he police were respons ib le as it was t he i r 
d u t y to e n s u r e t h a t he suffered no i l l - t r e a tmen t whi le in the i r h a n d s . 

T h e app l ican t also r e f e r r ed to p a r a g r a p h 20 of the r e p o r t to t he 
B u l g a r i a n g o v e r n m e n t on the visit to Bu lga r i a ca r r i ed out by the E u r o p e a n 
C o m m i t t e e for the P r e v e n t i o n of T o r t u r e in 1995, which desc r ibed two 
cases w h e r e individuals who h a d been d e t a i n e d in t h e s a m e police s t a t ion 
in Pleven bore s igns of b e a t i n g . 

(b) T h e app l i can t fu r the r c o m p l a i n e d t h a t t h e r e had b e e n a violat ion 
of Art ic le 2 on accoun t of t h e fact t h a t t h e a u t h o r i t i e s had failed ad
e q u a t e l y to p ro t ec t M r Tsonchev ' s r igh t to life by u n d e r t a k i n g a p r o m p t , 
t h o r o u g h a n d effective inves t iga t ion in to t h e c i r c u m s t a n c e s s u r r o u n d i n g 
his d e a t h . In h e r view, the inves t iga t ion h a d b e e n excessively long, which 
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was fully a t t r i b u t a b l e to the inact ivi ty of the inves t iga t ing and p r o s e c u t i n g 
a u t h o r i t i e s . She r e fe r r ed to the p rac t i ce of the U n i t e d Na t ions C o m m i t t e e 
Agains t T o r t u r e , which has clarified the r e q u i r e m e n t of p r o m p t n e s s in t h e 
con tex t of i nves t iga t ing a l l ega t ions of i l l - t r e a t m e n t and t o r t u r e by S t a t e 
a g e n t s . In its view of 18 N o v e m b e r 1993 on C o m m u n i c a t i o n no. 8 /1991, 
Q a n i Ha l imi -Nedz ib i v. Aus t r i a , t h a t C o m m i t t e e found tha t a de lay of fif
t e en m o n t h s before an inves t iga t ion on a l l ega t ions of t o r t u r e was in i t i a t ed 
was u n r e a s o n a b l y long and in violat ion of Ar t ic le 12 of t he C o n v e n t i o n 
Agains t T o r t u r e . T h e app l ican t s u b m i t t e d t h a t t he t e s t app l ied by t h e 
C o m m i t t e e wi th r e spec t to a l leged i l l - t r e a t m e n t or t o r t u r e should apply 
to a l leged violat ions of the r igh t to life, p r o t e c t e d by Art ic le 2 of t h e 
E u r o p e a n C o n v e n t i o n . In the case of M r Tsonchev , a l t h o u g h the invest i
ga t ion had s t a r t e d p rompt ly , t he app l ican t had no knowledge w h e t h e r any 
inves t iga t ion p roceed ings had been u n d e r t a k e n since D e c e m b e r 1994, 
desp i t e h e r r e p e a t e d r e q u e s t s . 

T h e a p p l i c a n t fu r the r c o n t e n d e d t h a t t he inves t iga t ion was cha r 
ac te r i sed by a n u m b e r of omiss ions a n d incons is tenc ies which r e su l t ed in 
mos t of t he ques t i ons s u r r o u n d i n g the d e a t h of M r T s o n c h e v be ing left 
u n a n s w e r e d . T h u s , t he repor t on t he inspec t ion of t he scene w h e r e t h e 
body of M r T s o n c h e v was found was d r a w n u p by inves t iga tor E n c h e v bu t 
was never s igned by the cert i fying wi tnesses , as r e q u i r e d by s t a t u t e . T h i s 
omiss ion depr ived the r epo r t of ev ident ia l va lue , as any evidence g a t h e r e d 
in violat ion of t h e r e q u i r e m e n t s of t he Code of C r i m i n a l P r o c e d u r e was 
inadmiss ib le . Pa r t i cu l a r ly bewi lde r ing was the s t a t e m e n t in t he inspec t ion 
r epo r t , t h a t : "Because of the d a r k colour of the skin t h e r e w e r e no o t h e r 
visible injur ies on t h e body." T h i s obse rva t ion a l legedly sugges t ed c lea r 
bias of t he inves t iga t ing officer on the bas is of the colour of M r Tsonchev ' s 
skin. 

Moreover , t he police officers were never a sked to expla in w h e t h e r they 
had not iced any injur ies on M r Tsonchev ' s body; t he inves t iga t ing a u t h 
or i t ies did not q u e s t i o n the physician or the p a r a m e d i c a l of t he hospi ta l 
e m e r g e n c y uni t w h o had e x a m i n e d M r T s o n c h e v ( this omiss ion was par 
t icular ly s t r ik ing in view of t h e fact t h a t the vict im had b e e n in obvious 
n e e d of medica l t r e a t m e n t a n d t h a t t he e m e r g e n c y t e a m never p rov ided 
h im wi th such t r e a t m e n t ) ; a n o t h e r wi tness , t he d e t a i n e e M r LP. , who was 
p re sen t at the police s t a t ion and could observe M r Tsonchev , was neve r 
q u e s t i o n e d by the inves t iga t ing a u t h o r i t i e s ; t h e forensic e x p e r t was not 
asked c e r t a i n key q u e s t i o n s , such as how visible t h e v ic t im 's injur ies w e r e , 
to wha t e x t e n t t he injur ies m i g h t have inh ib i t ed t h e v ic t im 's mobil i ty , or 
w h e n the injur ies h a d been infl icted. 

T h e app l i can t also a l leged t h a t t he superv i s ing p rosecu to r Popova a n d 
the inves t iga to r E n c h e v d isplayed bias as they failed to u n d e r t a k e indis
pensab l e inves t igat ive s teps a n d de layed the p roceed ings beyond any rea 
sonable l imi ts . In he r l e t t e r d a t e d 3 J u n e 1997 p r o s e c u t o r Popova s imply 
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dec la red t h a t in he r view n o t h i n g could be done . P r o s e c u t o r Popova did not 
follow the ins t ruc t ions of the Chief Publ ic P rosecu to r ' s Office and did not 
ca r ry out t he inves t iga t ion o rde red . I n s t e a d , she dec la red t h a t the 
inves t iga t ion should be s u s p e n d e d , thus p r e d e t e r m i n i n g its o u t c o m e . In 
t he face of such b l a t a n t bias and refusal to inves t iga te , the Ch ie f Publ ic 
P rosecu to r ' s Office should have r emoved bo th p r o s e c u t o r Popova and 
inves t iga to r Enchev . 

(c) T h e app l ican t c l a imed t h a t Art ic le 2 h a d b e e n viola ted also in tha t 
M r Tsonchev ' s d e a t h was pa r t l y caused by the fact t h a t he was not p rop
erly ca r ed for following his a r r e s t . H e did not receive medica l t r e a t m e n t 
for severa l hou r s , d u r i n g which t i m e h e was in pol ice cus tody suffer ing 
from l i f e - th rea t en ing injur ies . 

T h e app l ican t s u b m i t t e d tha t the S t a t e ' s obl iga t ion to t ake a p p r o p r i a t e 
s t eps to p ro t ec t and secure t h e r ight to life inc luded the a d m i n i s t r a t i o n of 
p r o p e r care in respec t of pe r sons who were in t he h a n d s of law-enforce
m e n t o rgans , and were t hus p r e v e n t e d from t a k i n g ca re of t hemse lves . 

M r T s o n c h e v a p p a r e n t l y bore visible signs of i l l - t r e a t m e n t , vomi t ed 
while in the cell and could not walk proper ly . In spi te of t he obvious need 
for medica l ca re , the u n c o n t r a d i c t e d t e s t i m o n y was t h a t he did not receive 
any medica l t r e a t m e n t . A n e m e r g e n c y med ica l t e a m was r e q u e s t e d and 
a r r ived , bu t for r easons t h a t were neve r exp la ined a n d never inves t iga ted , 
M r T s o n c h e v was not p rope r ly e x a m i n e d and received no medica l help . 
T ime ly and c o m p e t e n t med ica l i n t e rven t ion would in all l ikel ihood have 
i nc rea sed his chances of survival . 

Finally, t he app l i can t a s s e r t e d t h a t B u l g a r i a n legis la t ion con t a ined no 
provisions g u a r a n t e e i n g access to a doc tor for pe r sons depr ived of the i r 
l iberty, which in h e r view was in i tself a v io la t ion of Ar t ic le 2 of t he Con
ven t ion . In th is r e spec t t h e app l ican t r e fe r red to p a r a g r a p h s 88 and 89 of 
t he r epo r t to t he B u l g a r i a n g o v e r n m e n t on t he visit to Bu lga r i a ca r r i ed 
out by t he E u r o p e a n C o m m i t t e e for t he P r e v e n t i o n of T o r t u r e and Inhu
m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t of 6 M a r c h 1997 (no t ing the 
absence of a p p r o p r i a t e leg is la t ion a n d r e c o m m e n d i n g " t h a t pe r sons 
depr ived of the i r l iber ty by t he police be express ly g u a r a n t e e d the r igh t to 
have access to a doc to r " ) . 

P R O C E D U R E 

T h e appl ica t ion was lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 12 F e b r a u r y 1998 a n d r eg i s t e r ed on 9 J u n e 
1998. 

O n 7 S e p t e m b e r 1998 the C o m m i s s i o n dec ided to c o m m u n i c a t e the 
app l ica t ion to t he G o v e r n m e n t . 
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O n 1 N o v e m b e r 1998, by o p e r a t i o n of Art ic le 5 § 2 of Protocol No. 11 to 
t he C o n v e n t i o n , t h e case fell to be e x a m i n e d by the C o u r t in acco rdance 
wi th t he provis ions of t h a t Protocol . 

T h e G o v e r n m e n t ' s w r i t t e n obse rva t ions were s u b m i t t e d on 14 D e c e m b e r 
1998, af ter a n ex tens ion of t he t ime- l imi t fixed for t h a t p u r p o s e . T h e 
app l ican t rep l ied on 8 F e b r u a r y 1999. 

T H E L A W 

A The applicant's locus s t and i 

T h e G o v e r n m e n t c o n t e n d e d t h a t t he app l ican t had no s t a n d i n g to b r ing 
an app l ica t ion as she was neve r m a r r i e d to M r Tsonchev . T h e only legal 
hei rs of M r Tsonchev , w h o had b e e n twice m a r r i e d and divorced, were his 
seven ch i ld ren . T h e G o v e r n m e n t e m p h a s i s e d t h a t u n d e r B u l g a r i a n law 
civil m a r r i a g e a lone has the effect of c r e a t i n g a legal link b e t w e e n co
hab i t i ng p a r t n e r s a n d c o n t e n d e d t h a t u n d e r t h e C o u r t ' s case- law only t he 
legal he i r s of a deceased pe r son m a y cla im to be indi rec t v ic t ims of a l leged 
violat ions of t he C o n v e n t i o n in r e spec t of t h a t pe r son . Finally, t he Gov
e r n m e n t s u b m i t t e d t h a t since t he app l ican t was not en t i t l ed t o b r i n g an 
app l ica t ion , she could not validly e m p o w e r h e r r e p r e s e n t a t i v e to do so. 

T h e app l i can t repl ied t h a t a t t he t i m e of M r Tsonchev ' s d e a t h she had 
lived wi th h im for m o r e t h a n twelve years a n d t h a t they had t h r e e chil
d r e n , b o r n in 1981, 1983 a n d 1984. She fu r the r c o n t e n d e d t h a t on t he basis 
of the pr inc ip les unde r ly ing the C o n v e n t i o n a n d the C o u r t ' s case-law, she 
may c la im to be a vict im of t he viola t ions a l leged in her app l ica t ion . It 
was only n a t u r a l t ha t she , w h o had lived on an everyday bas is wi th 
M r Tsonchev , would seek j u s t i c e on his behalf. It was she who had suffered 
a pe r sona l injury by his d e a t h . T h e app l ican t fu r the r r e fe r red to t he case-
law of t he B u l g a r i a n S u p r e m e C o u r t a n d to t he fact t h a t t he p r o s e c u t i n g 
a u t h o r i t i e s had accep ted a n d ru l ed on h e r appea l s aga ins t t h e suspens ion 
of t he inves t iga t ion in to t he d e a t h of M r Tsonchev . 

T h e app l ican t also a r g u e d t h a t in several decis ions the C o n v e n t i o n 
o r g a n s have accep ted the locus standi of siblings a n d tha t t he I n t e r - A m e r i c a n 
C o u r t of H u m a n R i g h t s has a ccep t ed t he r ight to d a m a g e s of a c o m m o n - l a w 
wife in a case conce rn ing d e a t h in cus tody (Aloeboetoe case ( R e p a r a t i o n s ) , 
15 I n t e r - A m e r i c a n C o u r t of H u m a n Righ t s (Series C ) , § 97 (1993)) . 

T h e C o u r t first no tes t h a t t he B u l g a r i a n S u p r e m e C o u r t has recognised 
the r igh t of an u n m a r r i e d p a r t n e r to d a m a g e s in tor t in r e spec t of t he 
wrongful kil l ing of the o t h e r p a r t n e r on the basis of the u n d e r s t a n d i n g , 
notably , t h a t such a p a r t n e r " sus t a in s non-pecun ia ry d a m a g e " and tha t 
a w a r d i n g c o m p e n s a t i o n is " ju s t " (see above, "Re levan t d o m e s t i c law a n d 
p rac t i ce" ) . Moreove r , none of t he d o m e s t i c a u t h o r i t i e s which were seised 
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of t he app l i can t ' s compla in t s in respec t of M r Tsonchev ' s d e a t h q u e s 
t ioned h e r locus standi. T h e p r o s e c u t i n g a u t h o r i t i e s e x a m i n e d and ru led on 
her a p p e a l aga ins t t he suspens ion of t he c r imina l p roceed ings . 

T h e C o u r t recal ls t h a t t he word "v ic t im" in t he con tex t of Ar t ic le 34 of 
the C o n v e n t i o n d e n o t e s the pe r son d i rec t ly affected by the act or omiss ion 
in issue (see the Liidi v. Swi tze r l and j u d g m e n t of 15 J u n e 1992, Ser ies A 
no. 238, p . 18, § 34) . C o n s e q u e n t l y , t h e cond i t ions gove rn ing individual 
app l ica t ions u n d e r t h e C o n v e n t i o n a r e no t necessar i ly t h e s a m e as t h e 
na t iona l c r i t e r i a r e l a t i ng to locus standi in legal p roceed ings . Na t iona l 
ru les in th is respec t m a y serve pu rpose s different from those con
t e m p l a t e d by Art ic le 34 and , whils t t hose pu rp o s e s m a y s o m e t i m e s be 
ana logous , they need not always be (see t he Nor r i s v. I r e l and j u d g m e n t of 
26 O c t o b e r 1988, Ser ies A no. 142, pp . 15-16, § 31) . I ndeed , t h e u n d e r l y i n g 
object of t he C o n v e n t i o n m e c h a n i s m is to provide an effective and p rac 
tical s a fegua rd to those pe rsona l ly affected by viola t ions of f u n d a m e n t a l 
h u m a n r igh t s . 

T h e Conven t i on o r g a n s have always and uncondi t iona l ly cons ide red in 
the i r case- law tha t a p a r e n t , s ibl ing, n e p h e w or n iece of a pe r son whose 
d e a t h is a l leged to e n g a g e the responsib i l i ty of t he r e s p o n d e n t S t a t e could 
claim to be the vict im of an a l leged violat ion of Art ic le 2 of t he C o n v e n t i o n 
even w h e r e c loser re la t ives , such as t h e deceased pe r son ' s ch i ld ren , have 
not s u b m i t t e d app l ica t ions . In all t hese cases t he ques t i on w h e t h e r t h e 
appl ican t was t he legal hei r of t he deceased pe r son was wi thou t re levance 
(see, inter alia, t he Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 1998, Reports 
of Judgments and Decisions 1998-VI, pp . 2429-30, § 66; Andron icou and 
C o n s t a n t i n o u v. C y p r u s , app l ica t ion no. 25052/94, C o m m i s s i o n decis ion of 
5 J u l y 1995, Decis ions a n d R e p o r t s (DR) 82-A, p . 102; Wol fg ram v. the 
Fede ra l Repub l i c of G e r m a n y , appl ica t ion no. 11257/84, C o m m i s s i o n 
decision of 6 O c t o b e r 1986, D R 49, p . 213 ; H. v. t he U n i t e d K i n g d o m , 
appl ica t ion no. 9833/82 , C o m m i s s i o n decis ion of 7 M a r c h 1985, D R 42, 
p. 53 ; W. v. t he U n i t e d K i n g d o m , app l ica t ion no. 9348 /81 , C o m m i s s i o n 
decis ion of 28 F e b r u a r y 1983, D R 32, p . 190; a n d W. v. I r e l and , app l ica t ion 
no. 9360 /81 , C o m m i s s i o n decis ion of 28 F e b r u a r y 1983, D R 32, p . 211) . 

T h e C o u r t recal ls t h a t a couple who have lived t o g e t h e r for m a n y years 
cons t i t u t e a "family" for t he purposes of Art ic le 8 of t he Conven t i on a n d 
a r e en t i t l ed to its p ro t ec t i on n o t w i t h s t a n d i n g the fact t h a t t h e i r r e la t ion
sh ip exis ts ou t s ide m a r r i a g e (see t h e J o h n s t o n a n d O t h e r s v. I r e l a n d 
j u d g m e n t of 18 D e c e m b e r 1986, Ser ies A no. 112, pp . 25-26, § 56) . In t h e 
p re sen t case the app l i can t ra ises c o m p l a i n t s in respec t of t h e d e a t h of 
M r Tsonchev , with w h o m she had lived for m o r e t h a n twelve yea r s . T h e y 
had t h r e e ch i ld ren t o g e t h e r . In t he se c i r c u m s t a n c e s , t he C o u r t h a s no 
doubt t h a t t he app l i can t m a y cla im to be persona l ly affected by, a n d 
the re fo re a vict im of, the a l leged viola t ions of t he Conven t i on in respec t of 
the d e a t h of M r T s o n c h e v a n d the s u b s e q u e n t inves t iga t ion in to this 
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event . T h e r e is no valid reason for the pu rposes oClocus standi to d i s t ingu ish 
t he app l i can t ' s s i t ua t ion from t h a t of a spouse . 

T h e C o u r t f inds, t he r e fo re , t ha t t he app l ican t has s t a n d i n g to b r ing an 
appl ica t ion u n d e r Ar t ic le 34 of t he C o n v e n t i o n in respec t of t h e d e a t h of 
M r T s o n c h e v and the e n s u i n g inves t iga t ion . 

2. The applicant's complaints under Article 2 of the Convention 

T h e app l ican t ra i sed t h r e e compla in t s , c l a iming t h a t each of t h e m dis
closed a s e p a r a t e viola t ion of t h a t provision. She s u b m i t t e d t h a t Ar t ic le 2 
was v io la ted on accoun t of t he fact t h a t M r Tsonchev ' s d e a t h was caused 
by i l l - t r ea tmen t by police officers, on accoun t of the a l leged lack of effec
tive inves t iga t ion and also because M r T s o n c h e v did not receive a d e q u a t e 
medica l aid while in custody. Art ic le 2 of the Conven t ion , in so far as 
r e l evan t , provides as follows: 

" 1 . E v e r y o n e ' s r i g h t t o life s h a l l be p r o t e c t e d by law. N o o n e sha l l be d e p r i v e d of his 

life i n t e n t i o n a l l y . . . " 

(a) T h e G o v e r n m e n t c o n t e n d e d t h a t these c o m p l a i n t s were inad
missible u n d e r Ar t ic le 35 § 1 of the Conven t i on . In t he i r view the d o m e s t i c 
r e m e d i e s had not b e e n e x h a u s t e d as none of t he legal successors of 
M r T s o n c h e v had appl ied to t he c o m p e t e n t B u l g a r i a n a u t h o r i t i e s a n d 
also because t he app l ican t had not a p p e a l e d aga ins t t he decis ion of t he 
Regiona l P rosecu to r ' s Office of 3 J u n e 1997 a n d had not b r o u g h t a civil 
ac t ion for d a m a g e s . 

In respec t of the civil c la im for d a m a g e s the G o v e r n m e n t s u b m i t t e d 
tha t this was an effective r e m e d y as t h e civil cour t s w e r e not b o u n d by t h e 
findings of t he p rosecu to r s . T h e app l ican t and M r Tsonchev ' s legal he i r s 
were free to apply to t h e civil cour t s on t h e bas is of sect ions 45-49 of t h e 
Law on O b l i g a t i o n s and C o n t r a c t s ( З а к о н за з а д ъ л ж е н и я т а и 
д о г о в о р и т е ) or p u r s u a n t to the Law on S t a t e Respons ib i l i ty for D a m a g e 
to Individuals ( З а к о н за о т г о в о р н о е т т а на д ъ р ж а в а т а за в р е д и 
п р и ч и н е н и на г р а ж д а н и ) . T h e G o v e r n m e n t fu r the r sugges t ed t h a t t he 
appl ican t m a y have chosen not to employ this r e m e d y because she knew 
t h a t she would no t be ab le to prove h e r a l l ega t ions in a civil cour t . 

Finally, t he G o v e r n m e n t s u b m i t t e d t h a t if the decis ion of 3 J u n e 1997 of 
the Regiona l P rosecu to r ' s Office was to be cons ide red a final decis ion, t he 
appl ica t ion had b e e n i n t r o d u c e d af ter t he expiry of t he s ix -mon th t i m e -
l imit . 

T h e app l ican t rep l ied t h a t on 3 J u n e 1997 reg iona l p r o s e c u t o r Popova 
sent a l e t t e r to t he Ch ie f Publ ic P rosecu to r ' s Office e x p r e s s i n g he r opinion 
tha t the inves t iga t ion should be s u s p e n d e d . In t he a p p l i c a n t ' s view, th is 
was not a formal decis ion and could not be a p p e a l e d aga ins t . T h e invest i
ga t ion was formal ly still p e n d i n g bu t had been d o r m a n t s ince 1994. T h e 
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app l i can t had no effective r e m e d i e s at h e r d isposal to e x p e d i t e the 
inves t iga t ion . Also, as t h e inact ivi ty of t he a u t h o r i t i e s c o n t i n u e d , the 
s ix -mon th per iod had not b e g u n to run . 

T h e app l i can t fu r the r rep l ied t h a t civil r e m e d i e s were i n a d e q u a t e 
w h e r e the d o m e s t i c p r o s e c u t i n g a u t h o r i t i e s had not fulfilled t he i r du ty 
u n d e r t he Conven t i on to inves t iga te effectively an a l l ega t ion conce rn ing 
d e a t h in the h a n d s of the police. T h e app l ican t cons ide red t h a t even if she 
b r o u g h t a civil ac t ion for d a m a g e s its e x a m i n a t i o n would be s u s p e n d e d 
u n d e r Art ic le 182 (d) of t he Code of Civil P r o c e d u r e if fresh evidence rel
evant to the p e n a l p roceed ings c a m e to l ight . Finally, in t he app l i can t ' s 
submiss ion , ce r t a in a spec t s of t he ques t i on of e x h a u s t i o n of domes t i c 
r e m e d i e s coincided wi th t he issue of w h e t h e r or not the C o n v e n t i o n had 
been viola ted. 

T h e C o u r t recal ls t h a t t h e rule of e x h a u s t i o n of d o m e s t i c r e m e d i e s 
re fe r red to in Ar t ic le 35 § 1 of t he C o n v e n t i o n obl iges those s eek ing to 
b r ing the i r case aga ins t t he S t a t e before an i n t e r n a t i o n a l jud ic ia l or arbi
t ra l body to use first t he r e m e d i e s provided by the na t iona l legal sys tem, 
t hus d i spens ing S t a t e s f rom a n s w e r i n g before a n i n t e r n a t i o n a l body for 
the i r ac ts before they have had a n o p p o r t u n i t y to put m a t t e r s r ight 
t h r o u g h the i r own legal sys tems . In o rde r to comply w i t h t he ru le , n o r m a l 
r ecourse should be had by a n app l i can t to r e m e d i e s which a r e avai lable 
and sufficient to afford r ed re s s in respec t of t h e b r e a c h e s a l leged (see 
Buscarini and Others v. San Marino [ G C ] , no. 24645/94, § 26, E C H R 1999-1). 

An a l leged viola t ion of Art ic le 2 of the C o n v e n t i o n canno t be r e m e d i e d 
exclusively t h r o u g h an a w a r d of d a m a g e s to t he re la t ives of t he v ic t im (see 
t h e Kaya v. T u r k e y j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, p . 329, 
§ 105). In such case a n app l i can t who has e x h a u s t e d all t he possibi l i t ies 
avai lable to h i m wi th in t he c r imina l j u s t i ce sys tem is not r e q u i r e d , in the 
absence of a c r i m i n a l p rosecu t ion in connec t ion wi th his c o m p l a i n t s , to 
e m b a r k on a n o t h e r a t t e m p t to ob ta in r ed res s by b r ing ing a civil ac t ion for 
d a m a g e s (see, mutatis mutandis, the Assenov a n d O t h e r s v. Bu lga r i a j u d g 
m e n t of 28 O c t o b e r \998, Reports 1998-VIII, p . 3286, § 86) . 

In t he p r e s e n t case t he C o u r t no tes t h a t t he inves t iga t ion in to the 
d e a t h of M r Tsonchev , which c o m m e n c e d on 25 S e p t e m b e r 1994, has not 
yet r e s u l t e d in t he b r i n g i n g of any cha rges or in any o t h e r f inding. T h e 
app l ican t s u b m i t t e d c o m p l a i n t s to t he p r o s e c u t i n g a u t h o r i t i e s and 
a p p e a l e d to t h e C h i e f Publ ic P r o s e c u t o r ' s Office aga ins t t he s u s p e n s i o n of 
the c r i m i n a l inves t iga t ion . C o n s i d e r i n g t h a t the inves t iga t ion was p rac t i 
cally d o r m a n t , she r e q u e s t e d , on several occasions , t h a t it should be 
exped i t ed , bu t received no in fo rma t ion abou t any new d e v e l o p m e n t s . She 
i n t roduced he r app l i ca t ion less t h a n six m o n t h s following he r last a t t e m p t 
to ob ta in i n fo rma t ion abou t t h e course of t he p roceed ings . 

T h e C o u r t conc ludes , t he r e fo re , t h a t t he app l i can t h a s m a d e n o r m a l 
use of t h e d o m e s t i c r e m e d i e s avai lable to h e r a n d t h a t h e r compla in t s 
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u n d e r Ar t ic les 2 and 14 of t he Conven t i on c a n n o t be re jec ted u n d e r 
icle 35 § 1 of t he Conven t i on . 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares t h e app l i ca t ion admiss ib l e , w i thou t p r e judg ing the m e r i t s . 
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S O M M A I R E 1 

Locus standi d'une personne non mariée relativement au décès de son 
compagnon 

Article 34 

Victime - Locus standi - Locus standi d'une personne non mariée relativement au décès de 
son compagnon 

Article 35 § 1 

Epuisement des voies de recours internes - Recours devant être exercés dans le cas d'un décès 
survenu en garde à vue - Absence d'obligation d'engager une procédure au civil outre le dépôt 
d'une plainte pénale 

* 
* * 

En 1994, le compagnon de la requérante, avec lequel celle-ci vivait depuis une 
douzaine d'années et dont elle avait eu trois enfants, décéda en garde à vue après 
avoir été arrêté au motif qu'on le soupçonnait de vol. Une autopsie révéla diverses 
ecchymoses sur le corps de la victime. Les circonstances entourant le décès n'étant 
pas claires, une information judiciaire fut ouverte. L'affaire fut classée en 1996 par 
le procureur régional, qui conclut que le décès était dû à des coups infligés de façon 
délibérée, mais que l'on ne pouvait établir où le passage à tabac avait eu lieu ni qui 
en était responsable. A la suite d'un recours intenté par la requérante, l'instruction 
fut rouverte en juillet 1996. Elle était toujours pendante à l'époque de la décision 
de la Cour, même si, d'après la requérante, aucun acte n'avait été accompli. 

1. Article 34 : le Gouvernement affirme que la requérante n'avait pas qualité pour 
déposer une requête, puisqu'en droit bulgare elle n'avait aucun lien juridique avec 
la victime, avec laquelle elle n'avait jamais été mariée. La Cour suprême bulgare a 
toutefois reconnu de fait le droit des concubins à percevoir des dommages-intérêts 
en cas d'homicide injustifié, et de surcroît aucune des autorités internes ayant eu à 
connaître des doléances de la requérante n'a contesté son locus standi. En tout état 
de cause, les conditions régissant les requêtes individuelles introduites au titre de 
la Convention ne coïncident pas nécessairement avec les critères nationaux relatifs 
au locus standi en matière judiciaire, et les organes de la Convention ont toujours 
considéré qu'un proche d'une personne dont il est allégué que le décès engage la 
responsabilité de l'Etat peut se prétendre victime d'une violation de l'article 2 de la 
Convention, même lorsque des parents plus proches n'ont pas soumis de requête. 
Un couple qui vit comme tel depuis de nombreuses années constitue une 
« famille » aux fins de l'article 8 de la Convention et, dès lors que la requérante 

1. R é d i g é p a r le g re f fe , il n e l ie p a s la C o u r . 
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énonce des griefs en rapport avec le décès de son concubin, avec lequel elle vivait 
depuis plus de douze ans et dont elle avait eu trois enfants, ¡1 est indubitable 
qu'elle peut se prétendre personnellement at teinte, et donc victime des violations 
de la Convention qui, d'après elle, ont entouré le décès de son concubin et l'ins
truction menée par la suite. 
2. Article 35 § 1 : un requérant qui a épuisé toutes les possibilités que lui ouvrait 
le système de la justice pénale n'est pas obligé, en l'absence d'une enquête offi
cielle au sujet de ses doléances, d'essayer une nouvelle fois d'obtenir réparation en 
engageant au civil une action en dommages-intérêts. En l'espèce, la requérante, 
qui s'est plainte plusieurs fois aux autorités de poursuite et a recouru contre 
l'abandon de l'instruction, a fait un usage normal des recours internes disponibles. 
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(...) 

E N F A I T 

La r e q u é r a n t e [ M " Anya Velikova] est u n e r e s so r t i s san te bu lga re 

n é e en 1942 e t r é s i d a n t à P leven . Il a p p a r a î t q u ' à l ' époque des faits elle 

hab i t a i t à Bukovlak, vil lage du dis t r ic t de P leven . Elle est r e p r é s e n t é e 

devan t la C o u r p a r M1' Y. Grozev, avocat inscri t au b a r r e a u de Sofia. 

Les faits de la cause , tels qu ' i l s on t é té soumis p a r les pa r t i e s , peuven t 

se r é s u m e r c o m m e sui t . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Le 24 s e p t e m b r e 1994, l ' h o m m e avec l eque l la r e q u é r a n t e vivait depuis 

douze a n s , M . Tsonchev , âgé de q u a r a n t e - n e u f ans et a p p a r t e n a n t au 

g roupe e t h n i q u e des R o m s (Tz iganes ) , d é c é d a ap rè s avoir passé douze 

h e u r e s en g a r d e à vue . Il avai t é té a r r ê t é au mot i f qu ' on le soupçonna i t 

d 'avoir volé du bé ta i l . 

Le 24 s e p t e m b r e 1994 à 11 h e u r e s , la police de Pleven reçu t du village 

de Bukovlak un appe l t é l é p h o n i q u e l ' in formant du vol de n e u f vaches . 

L ' a g e n t de police Ivanov et son col lègue P e t r a n o v furent i m m é d i a t e m e n t 

envoyés au vi l lage, où ils r e n c o n t r è r e n t M . N. , le g a r d i e n des b ê t e s . M . N. 

fut e m m e n é au pos te de police de Pleven, où il c o m m e n ç a pa r d é c l a r e r que 

les vaches ava ien t é té volées p a r des p e r s o n n e s i nconnues qu i ava ien t 

pulvér isé sur lui du gaz n e u r o p l é g i q u e . P lus t a r d , il exp l iqua q u e , vers 

10 h e u r e s , M. Tsonchev , a c c o m p a g n é d ' un ga rçon d ' u n e d iza ine d ' a n n é e s , 

lui avai t d é r o b é neuf vaches sous la m e n a c e et l 'avait aver t i q u e si on 

l ' i n t e r rogea i t à p ropos de l ' inc ident il devai t d i re que q u e l q u ' u n avait 

pulvér isé sur lui du gaz n e u r o p l é g i q u e . 

Les d e u x policiers r e g a g n è r e n t le vil lage de Bukovlak, où ils rejoi

g n i r e n t deux des p r o p r i é t a i r e s des vaches . A eux q u a t r e , ils c o m m e n c è r e n t 

à pa s se r le vil lage au cr ib le , à la r e c h e r c h e de M. Tsonchev . Ils le décou

v r i r en t vers 14 h e u r e s , d a n s la ma i son de sa t a n t e et de son oncle . D ' a p r è s 

la dépos i t ion de l ' agent Ivanov, M. T s o n c h e v « buvai t de l 'alcool en com

p a g n i e d ' a u t r e s T z i g a n e s ». 

Il ressor t de l ' ensemble des t é m o i g n a g e s q u e les a g e n t s de police Ivanov 

et P e t r a n o v conna i s sa i en t M . Tsonchev , qu i é ta i t fiché p o u r avoir c o m m i s 

des infract ions , et que les p roches de M. T s o n c h e v conna i s sa i en t les a g e n t s 

d e police et l eurs s u r n o m s . 

D ' a p r è s le t é m o i g n a g e du cousin de M. T s o n c h e v et de M"" K., une 

vieille d a m e voisine de l 'oncle et de la t a n t e de M. Tsonchev , celui-ci avait 

passé la fin d e l à m a t i n é e et le d é b u t de l ' ap rès -mid i du 24 s e p t e m b r e 1994 

à c r e u s e r un fossé près de la ma i son de M""' K. P e n d a n t ce laps de t e m p s , il 

avai t bu q u a t r e b iè res . Il avait a p p a r e m m e n t déjà absorbé de l 'alcool 
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avan t de se m e t t r e au t ravai l . D ' a p r è s le m ê m e t é m o i g n a g e et d ' a p r è s 

celui de l 'oncle et de la t a n t e de M . Tsonchev , ce d e r n i e r é ta i t a r r ivé chez 

eux au d é b u t de l ' après -midi , qu inze m i n u t e s envi ron avan t l ' a r r ivée de 

la police. D a n s chacun des q u a t r e t é m o i g n a g e s il é t a i t préc isé q u e 

M . T s o n c h e v ne s 'é ta i t p la in t d ' a u c u n p r o b l è m e médica l et avai t l 'air en 

pa r fa i t e s a n t é . 

Les a g e n t s de police inv i t è ren t M. T s o n c h e v à les a c c o m p a g n e r . L ' in té 

ressé r épond i t qu ' i l souha i t a i t finir sa b iè re , ce à quoi les pol iciers con

s e n t i r e n t . M. T s o n c h e v fut a lors p lacé sur la b a n q u e t t e a r r i è r e de la 

vo i tu re d e pol ice, e n t r e les deux p r o p r i é t a i r e s des vaches . L ' équ ipage se 

r end i t d ' abo rd au domici le des p r o p r i é t a i r e s des bê t e s . D ' a p r è s la décla

ra t ion de l 'un des pol ic iers , p e n d a n t c e t t e b rève pé r iode , qui ne d u r a q u e 

q u e l q u e s m i n u t e s , les p e r s o n n e s assises à l ' a r r i è r e de la vo i tu re « e u r e n t 

une d i spu t e avec le T z i g a n e mais (...) elles ne le f r a p p è r e n t pas . Seules des 

paro les furen t é c h a n g é e s ». La vo i tu re a r r iva au domici le des p r o p r i é t a i r e s 

des vaches , où un g roupe d 'envi ron vingt à t r e n t e p e r s o n n e s s 'é ta i t 

r a s s e m b l é . D ' a p r è s le policier Ivanov, ils vou la ien t faire un sort à 

M. Tsonchev , mais l u i - m ê m e et son col lègue y m i r e n t obs tac le . La vo i tu re 

de police g a g n a alors le pos te de police de Pleven, où, à 14 h 30 au 

plus t a r d , M. T s o n c h e v fut r emis au policier de p e r m a n e n c e , l ' agent 

Kos tad inov . 

Celui-ci af f i rma d a n s son t é m o i g n a g e au m a g i s t r a t i n s t r u c t e u r E n c h e v 

que M. T s o n c h e v é t a n t t r op ivre p o u r ê t r e i n t e r r o g é , il l 'avait mis au 

cachot . M. N. - l ' h o m m e qui avait s ignalé le vol de bé ta i l et avai t a t t e n d u 

au pos te de police p o u r faire sa dépos i t ion - déc l a r a que M. T s o n c h e v é ta i t 

assis sur u n e b a n q u e t t e d a n s le couloir . 

T a n t le policier Kos tad inov q u e M. N . a f f i rmèren t q u e M. T s o n c h e v 

é ta i t t r ès ivre. D ' a p r è s M. N., à un m o m e n t , a lors qu ' i l se t rouvai t assis , 

l ' i n té ressé avai t dé féqué d a n s son p a n t a l o n . 

V e r s 17 h e u r e s , le policier Kos t ad inov ap p e l a p a r t é l é p h o n e son 

col lègue Lubenov , qui a r r iva au pos te d e police et c o m m e n ç a à i n t e r r o g e r 

le t é m o i n M. N. D ' a p r è s le policier Lubenov , M. Tsonchev é ta i t t r op ivre 

p o u r ê t r e i n t e r r o g é . A 19 h e u r e s , l 'un des p r o p r i é t a i r e s des vaches volées 

a r r iva au pos te de police afin de s igna le r q u e les vaches ava ien t é té 

r e t rouvées au cours de l ' ap rès -mid i . 

A 19 h e u r e s , le pol icier Lubenov o r d o n n a la mise en d é t e n t i o n 

de M. Tsonchev , ap r è s avoir consu l t é le p r o c u r e u r de p e r m a n e n c e , 

M""' Popova. P e u ap rè s , M . N. , le g a r d i e n du bé ta i l , q u i t t a le pos te de pol ice. 

E g a l e m e n t vers 19 h e u r e s , un policier pr i t con tac t avec le service des 

u r g e n c e s de l 'hôpi ta l du lieu. U n m é d e c i n et un auxi l ia i re médica l don t les 

i den t i t é s sont i nconnues de la r e q u é r a n t e et n e p e u v e n t ê t r e é tab l ies sur la 

base des d o c u m e n t s p rodu i t s pa r le G o u v e r n e m e n t a r r i v è r e n t au pos te de 

police et e x a m i n è r e n t b r i è v e m e n t M. Tsonchev . D ' a p r è s le t é m o i g n a g e 

des policiers Kos t ad inov et Lubenov , le m é d e c i n avait pa lpé le corps de 
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M. Tsonchev , puis avait déc l a r é q u e l ' in té ressé é ta i t t r op ivre p o u r ê t r e 

e x a m i n é et qu ' i l r ev i end ra i t p lus t a r d , lo rsque M. T s o n c h e v a u r a i t 

désen iv ré . 

V e r s 23 h e u r e s , u n c e r t a i n M. I.P., qu i avait é té a r r ê t é p o u r c o m p o r t e 

m e n t violent fut a m e n é au pos te de police, où il d e m e u r a en d é t e n t i o n . 

D ' a p r è s le t é m o i g n a g e du policier Kos tad inov , qui é ta i t de p e r m a n e n c e , 

à un c e r t a i n m o m e n t M. T s o n c h e v se mi t à vomir d a n s la cellule où il avait 

é té p lacé . O n lui p e r m i t de se r e n d r e aux to i l e t t e s , a p r è s quoi il ne 

r é i n t é g r a plus sa cel lule m a i s s 'assit sur u n e b a n q u e t t e d a n s le couloir . 

Aprè s m inu i t , M. T s o n c h e v se r e n d i t à nouveau aux to i l e t t e s . Alors qu' i l 

voulai t r e g a g n e r la b a n q u e t t e , il t o m b a sur le sol. Le policier Kos t ad inov 

d e m a n d a à M. I.P., qui se t rouva i t d é t e n u , de l ' a ider à asseoir M. T s o n c h e v 

sur la b a n q u e t t e . Le policier Kos t ad inov observa q u e M. T s o n c h e v é ta i t 

m a l a d e et il appe l a à nouveau le service des u r g e n c e s de l 'hôpi ta l . A ce 

m o m e n t , M. I .P. fut l ibéré et q u i t t a le pos te de police. 

Les m ê m e s m é d e c i n et auxi l ia i re p a r a m é d i c a l a r r i v è r e n t vers 2 h e u r e s 

du m a t i n et c o n s t a t è r e n t le décès de M. Tsonchev . La police in fo rma 

i m m é d i a t e m e n t le m a g i s t r a t i n s t r u c t e u r rég iona l de p e r m a n e n c e , 

M. Enchev , qui a r r iva à 2 h 30 et i n spec ta les l ieux. 

D ' a p r è s le procès-verbal de l ' inspect ion, le cadavre de M. T s o n c h e v se 

t rouvai t d a n s le couloir du p r e m i e r é t a g e , sec t ion sud, du c o m m i s s a r i a t de 

Pleven. Il é ta i t assis sur u n e b a n q u e t t e , les d e u x m a i n s p e n d a n t de c h a q u e 

côté de celle-ci, la t ê t e r enve r sée . Il é ta i t vê tu d ' u n e c h e m i s e b l anche 

l a r g e m e n t ouve r t e su r la po i t r ine et d ' u n p a n t a l o n non b o u t o n n é . Il ne 

po r t a i t pas de sous -vê t emen t s . Tou jours d ' ap rè s le procès-verba l , « [l]e 

côté droi t du visage p r é s e n t a i t u n e ecchymose . L ' i n t é re s sé ayan t la peau 

m a t e , a u c u n e a u t r e b lessure n ' é t a i t visible sur le corps ». Des pho tos 

fu ren t é g a l e m e n t pr ises et le m a g i s t r a t i n s t r u c t e u r t e r m i n a son inspec t ion 

à 3 h e u r e s du m a t i n . Le procès-verba l précise q u ' u n m é d e c i n lég is te , le 

D r Dorovski , et t rois a u t r e s p e r s o n n e s é t a i e n t p r é s e n t s p e n d a n t l ' inspec

t ion. Le procès-verba l ne fut s igné p a r a u c u n e de ces q u a t r e pe r 

sonnes , ma i s u n i q u e m e n t p a r le m a g i s t r a t i n s t r u c t e u r . 

Le D r Dorovski dél ivra un cert i f icat de décès (n° 217) d a t é du 

25 s e p t e m b r e 1994, i n d i q u a n t c o m m e cause du décès « u n e a n é m i e aiguë 

e t u n e embol ie ad ipeuse ». D ' a p r è s le cer t i f icat , cet é t a t é ta i t le r é su l t a t 

d ' un « œ d è m e s a n g u i n d a n s le to r se et les m e m b r e s ». Le m é d e c i n cocha 

é g a l e m e n t la case « acc iden t » d a n s la co lonne d e m a n d a n t des in forma

t ions sur les c i r cons tances suscep t ib les d 'avoir e n t r a î n é le décès . 

Le 25 s e p t e m b r e 1994, le m a g i s t r a t i n s t r u c t e u r rég iona l Enchev 

o r d o n n a l ' ouve r tu re d ' une i n s t ruc t i on jud ic ia i r e au sujet du décès de 

M. Tsonchev . 

T ô t le m a t i n du m ê m e j o u r , a p r è s 4 h 25, il i n t e r r o g e a trois des policiers 

impl iqués : Ivanov, Kos t ad inov et Lubenov . L ' a g e n t P e t r a n o v , qui accom

pagna i t l ' agen t Ivanov lors de l ' a r r e s t a t i on de M. T s o n c h e v ne fut pas 
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i n t e r r o g é . Le m a g i s t r a t i n s t r u c t e u r o r d o n n a é g a l e m e n t la confect ion d 'un 

r a p p o r t méd ica l et d ' un r a p p o r t b ioch imique . La confect ion du r a p p o r t 

méd ica l fut confiée au D r Dorovski , le m é d e c i n légis te qu i é ta i t p r é s e n t 

lors de l ' inspect ion de la dépou i l l e . 

Celui-ci p r a t i q u a une au tops i e , le 25 s e p t e m b r e 1994, e n t r e 8 h 30 et 

11 h 30. Il c o n s t a t a la p r é s e n c e d ' un h é m a t o m e de cou leu r v io le t te sous la 

p a u p i è r e in fé r ieure d ro i t e ; des ecchymoses ovales de cou leu r rouge b r u n 

m e s u r a n t 2 x 0,5-1 cm sous la p a u p i è r e in fé r ieure et de l ' a u t r e côté de la 

face sous les p o m m e t t e s ; u n e ecchymose de m ê m e cou leu r m e s u r a n t 

0,5 x 0,5 cm sur le cô té g a u c h e du max i l l a i r e in fé r ieur ; u n e ecchymose de 

cou leur rouge b r u n de forme ob longue m e s u r a n t 2 x 0,5 c m au c e n t r e du 

m e n t o n ; des h é m a t o m e s s y m é t r i q u e s de cou leu r v iole t te m e s u r a n t 

40 x 18 cm sur la p a r t i e a n t é r i e u r e de c h a q u e aisselle et sur les pa r t i e s 

s u p é r i e u r e s des b ras ; e t enfin t rois con tus ions de cou leu r violacée, 

m e s u r a n t 8 à 10 cm de long et 1,5 à 2 cm de l a rge , sur la fesse g a u c h e et sur la 

pa r t i e a n t é r o - s u p é r i e u r e de la cuisse g a u c h e , p e r p e n d i c u l a i r e s au fémur . 

L 'ana lyse du s a n g et des u r ine s de M. T s o n c h e v p r a t i q u é e pa r le 

l abo ra to i r e révéla u n t aux d ' a lcoo lémie de 0,4 pour mil le . 

Le r a p p o r t d ' au tops ie qual i f ia i t de « cause d i r ec t e » du décès 1'« a n é m i e 

a iguë » q u ' a v a i e n t p rovoquée les h é m o r r a g i e s qu i s ' é t a ien t déc l a rées aux 

aissel les , aux b ras et à la fesse g a u c h e . C e t t e d e r n i è r e h é m o r r a g i e avait 

é t é p rovoquée pa r un objet c o n t o n d a n t de forme ob longue m e s u r a n t 

envi ron 2 cm de l a rge . Les h é m o r r a g i e s aux aissel les et aux b ras é t a i en t 

d u e s à l ' impact d ' un objet c o n t o n d a n t don t il n ' é t a i t pas possible de 

d é t e r m i n e r la fo rme . Le r a p p o r t s i tua i t le m o m e n t du décès à environ dix 

à douze h e u r e s avan t l ' au tops ie . Il ne disa i t r ien du m o m e n t auque l 

ava ien t é té infl igées les b lessures à l 'or ig ine du décès . Le m a g i s t r a t 

i n s t r u c t e u r n 'ava i t posé a u c u n e ques t i on en ce sens . 

Le m a t i n du 25 s e p t e m b r e 1994, la r e q u é r a n t e , qui s ' é ta i t r e n d u e au 

pos te de police pour a t t e n d r e la l i bé ra t ion de M. Tsonchev , fut in fo rmée 

qu ' i l é ta i t m o r t . A ses d i res , elle observa plus t a rd d a n s la j o u r n é e , lorsque le 

corps fut t r a n s p o r t é d a n s la ma i son qu 'e l le occupai t d a n s le vil lage de 

Bukovlak, de n o m b r e u s e s ecchymoses et b l e s su res . A sa d e m a n d e , des 

voisins a p p e l è r e n t des j o u r n a l i s t e s t r ava i l l an t p o u r des j o u r n a u x locaux. 

Tou jou r s le 25 s e p t e m b r e , un act ivis te m e m b r e d ' u n e o r g a n i s a t i o n non 

g o u v e r n e m e n t a l e de l 'endroi t filma sur c a s se t t e le corps nu de M . Tsonchev . 

Le soir m ê m e , celui-ci fut e n t e r r é . 

Le 28 s e p t e m b r e 1994, le m a g i s t r a t i n s t r u c t e u r i n t e r r o g e a l 'oncle, la 

t a n t e et le cousin de M. Tsonchev , l eur voisine Mmr K., et M . N. , le g a r d i e n 

des vaches . 

Au cours des mois qui su iv i ren t le décès de M. Tsonchev , la r e q u é r a n t e 

se r end i t r é g u l i è r e m e n t d a n s le cab ine t du m a g i s t r a t i n s t r u c t e u r Enchev 

afin de soll ici ter des i n fo rma t ions sur les p rog rès de l ' i ns t ruc t ion . En 1995, 

son avocat accompl i t la m ê m e d é m a r c h e à d iverses repr i ses et s ' e n t r e t i n t 
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p lus ieurs fois avec M. E n c h e v au t é l é p h o n e . D ' a p r è s la r e q u é r a n t e , celui-ci 

refusa de livrer la m o i n d r e in fo rma t ion préc i se . De m ê m e , ceux des docu

m e n t s du doss ier d ' i n s t ruc t i on a u x q u e l s l 'avocat avai t accès ne con te 

na i en t a u c u n e in fo rma t ion c o n c e r n a n t des inves t iga t ions qu i a u r a i e n t pu 

ê t r e m e n é e s a p r è s le 21 d é c e m b r e 1994. 

Le 5 d é c e m b r e 1995, l 'avocat de la r e q u é r a n t e d e m a n d a au p a r q u e t 

rég iona l ( О к р ь ж н а п р о к у р а т у р а ) de Pleven d ' a ccé l é re r l ' ins t ruc t ion . 

N ' a y a n t reçu a u c u n e r éponse , il a d r e s s a une r e q u ê t e au p r o c u r e u r g é n é r a l 

( Г л а в н а п р о к у р а т у р а ) le 28 février 1996. 

Le 19 m a r s 1996, le p r o c u r e u r rég iona l Popova r end i t u n e décis ion de 

c l a s s em en t sans su i te d e la p r o c é d u r e p é n a l e e n g a g é e au sujet du décès de 

M. Tsonchev . Elle c o m p o r t a i t le pas sage su ivant : 

« Le d é c è s d e M . T s o n c h e v a é t é c a u s é p a r u n c e r t a i n n o m b r e d ' h é m o r r a g i e s i n t e r n e s 

et p a r u n e p e r t e i m p o r t a n t e d e s a n g r é s u l t a n t d e c o u p s v o l o n t a i r e s . L a v i c t i m e a é t é 

d é t e n u e p e n d a n t [ u n e p é r i o d e m a x i m a l e d e ] v i n g t - q u a t r c s h e u r e s p a r la p o l i c e , confor 

m é m e n t à u n o r d r e d e po l ice é m i s su r le f o n d e m e n t d e la loi s u r l a po l i ce [ З а к о н з а 

н а ц и о и а л н а т а п о л и ц и я ] , p o u r le vol , s u r v e n u le 24 s e p t e m b r e 1994, d e n e u f v a c h e s a u x 

a b o r d s d u v i l l age d e B u k o v l a k , d i s t r i c t d e P l e v e n (...) 

A u c o u r s d e l ' i n s t r u c t i o n , il s ' e s t r é v é l é i m p o s s i b l e de d é t e r m i n e r si M . T s o n c h e v ava i t 

r e ç u les c o u p s a u c o m m i s s a r i a t d e P l e v e n ou a i l l e u r s . Il n ' y a v a i t p a s d a v a n t a g e la 

m o i n d r e p r e u v e p e r m e t t a n t d e d i r e q u i , d e s p r o p r i é t a i r e s d e s v a c h e s ou d e s po l i c i e r s , 

ava i t p o r t é les c o u p s . » 

Le 20 s e p t e m b r e 1996, la r e q u é r a n t e saisit le p r o c u r e u r g é n é r a l d ' un 

recours d a n s l eque l elle s o u t e n a i t que l ' i ns t ruc t ion n 'ava i t pas é t é appro 

fondie et avai t é t é m a r q u é e pa r des omiss ions i m p o r t a n t e s . Elle e s t ima i t 

qu ' i l r essor ta i t de l ' ensemble des p reuves q u e les b lessures ayant condui t 

au décès ava ien t é té infl igées ap rès que la v ic t ime eu t é t é e m m e n é e au 

c o m m i s s a r i a t . Elle se p la igna i t é g a l e m e n t des r e t a r d s i m p o r t a n t s qu ' ava i t 

accusés l ' ins t ruc t ion . 

P a r u n e décis ion du 8 juil let 1996, le p r o c u r e u r Slavova, du p a r q u e t 

g é n é r a ] , accueil l i t la d e m a n d e de r é o u v e r t u r e de l ' i ns t ruc t ion fo rmée pa r 

la r e q u é r a n t e . Sa décision c o m p o r t a i t les pas sages su ivan ts : 

« U n e l e c t u r e a t t e n t i v e d u d o s s i e r p e r m e t d e c o n s t a t e r q u e l ' i n s t r u c t i o n n ' a p a s é t é 

a p p r o f o n d i e ni c o m p l è t e . T o u t e s les i n v e s t i g a t i o n s p o s s i b l e s n ' o n t p a s é t é e f f e c t u é e s , ce 

q u i p r ive de f o n d e m e n t la d é c i s i o n d e c l a s s e m e n t s a n s s u i t e (...) 

(...) il s ' i m p o s e d ' é t a b l i r les p r o b l è m e s d e s a n t é p a r t i c u l i e r s é p r o u v é s p a r M . T s o n c h e v 

p e n d a n t s o n s é j o u r a u c o m m i s s a r i a t a in s i q u e les c o n s t a t a t i o n s f a i t e s p a r l ' é q u i p e 

m é d i c a l e d ' u r g e n c e a u su je t de l ' é t a t de s a n t é d e l ' i n t é r e s s é . Le m é d e c i n e t l ' a u x i l i a i r e 

p a r a m é d i c a l d u s e r v i c e d e s u r g e n c e s q u i e x a m i n è r e n t M . T s o n c h e v d o i v e n t ê t r e r e 

t r o u v é s e t i n t e r r o g é s , e t les d o c u m e n t s où se t r o u v e n t c o n s i g n é s les r é s u l t a t s d e l e u r s 

e x a m e n s d o i v e n t ê t r e p r o d u i t s . Il c o n v i e n t d ' é t a b l i r les r a i s o n s [il n 'y a a u c u n é l é m e n t d e 

p r e u v e à ce t é g a r d , d u m o i n s à c e t t e d a t e ] p o u r l e s q u e l l e s d e s so in s m é d i c a u x n ' o n t p a s 

é t é p r o d i g u é s à la v i c t i m e e t , e n f o n c t i o n d e s r é s u l t a t s d e c e s i n v e s t i g a t i o n s , il y a u r a l ieu 

d e d é t e r m i n e r si u n e i n f r a c t i o n r é p r i m é e p a r l ' a r t i c l e 123 d u c o d e p é n a l [ Н а к а з а т е л е н 

к о д е к с ] a é t é c o m m i s e . Il f au t v é r i f i e r q u e l é t a i t l ' é t a t d e s a n t é d e M . T s o n c h e v a v a n t s o n 
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a r r e s t a t i o n . Il s ' i m p o s e d e con f i e r la c o n f e c t i o n d ' u n r a p p o r t m é d i c a l s u p p l é m e n t a i r e à 

t r o i s m é d e c i n s l é g i s t e s , q u i a u r o n t p o u r m i s s i o n , e n p a r t i c u l i e r , d ' é t a b l i r la c a u s e d u 

d é c è s , la m a n i è r e d o n t les b l e s s u r e s s u b i e s p a r la v i c t i m e lui o n t é t é i n f l i g é e s et le 

m o m e n t a u q u e l e l l es l ' on t é t é . A p a r t i r d e ces é l é m e n t s , il s ' a g i r a d ' i d e n t i f i e r l a p e r 

s o n n e a y a n t inf l igé l e s d i t e s b l e s s u r e s , ce j o u r - l à ou le j o u r p r é c é d e n t . L e c e r t i f i c a t d e 

d é c è s d e M . T s o n c h e v do i t ê t r e d e m a n d é e t j o i n t a u d o s s i e r , e t l ' a l l é g a t i o n d e [la 

r e q u é r a n t e ] s e lon l a q u e l l e c e r t a i n s d o c u m e n t s ne s e r a i e n t p a s e x a c t s do i t ê t r e v é r i f i é e . 

U n e fois q u e l ' e n s e m b l e d e ces q u e s t i o n s a in s i q u e d ' a u t r e s p o u v a n t s u r g i r a u c o u r s d e s 

i n v e s t i g a t i o n s a u r o n t é t é c l a r i f i é e s , il y a u r a l i eu d e r e n d r e u n e d é c i s i o n s u r le fond . » 

Au cours des mois qu i su iv i rent la décis ion du p a r q u e t géné ra l , l 'avocat 

de la r e q u é r a n t e s ' en t r e t i n t pa r t é l éphone à deux repr i ses au mo ins avec 

le m a g i s t r a t i n s t r u c t e u r Enchev. Les deux fois ce d e r n i e r a u r a i t refusé de 

fourni r des in fo rma t ions au sujet de l ' ins t ruc t ion . Le 6 j a n v i e r 1997, 

l 'avocat de la r e q u é r a n t e saisi t le p a r q u e t rég iona l de Pleven d ' u n e p la in te 

d a n s laque l le il s o u t e n a i t q u ' a u c u n e inves t iga t ion n 'ava i t é t é e n t r e p r i s e , 

au m é p r i s de la décis ion r e n d u e p a r le p a r q u e t g é n é r a l , et soll icitait le 

des sa i s i s semen t de M. Enchev. 

M'' D imi t rov , avocat de la r e q u é r a n t e , r e s t a sans r é p o n s e à sa p la in te 

écr i te p e n d a n t plus de q u a t r e mois . Le 22 ma i 1997, il eu t u n e n t r e t i e n 

t é l é p h o n i q u e avec le m a g i s t r a t i n s t r u c t e u r Enchev. C e d e r n i e r l ' in forma 

qu ' i l é t a i t toujours c h a r g é du doss ier . Au cours de la conversa t ion , il se ra i t 

devenu clair q u ' a u c u n e inves t iga t ion n 'ava i t é té e n t r e p r i s e d e p u i s la 

décis ion r e n d u e p a r le p a r q u e t g é n é r a l le 8 ju i l l e t 1996. A la sui te de cet 

e n t r e t i e n , l 'avocat de la r e q u é r a n t e ad re s sa au p a r q u e t g é n é r a l u n e p la in te 

d a n s laque l le elle renouve la i t sa d e m a n d e t e n d a n t au de s sa i s i s s emen t du 

m a g i s t r a t i n s t r u c t e u r E n c h e v et à l ' accé lé ra t ion de la p r o c é d u r e . 

Le 17 aoû t 1997, l 'avocat r eçu t copie d ' u n e l e t t r e s ignée p a r le pro

c u r e u r rég iona l Popova et d a t é e du 3 j u i n 1997 qu i avai t é té ad re s sée au 

p a r q u e t g é n é r a l . A p p a r e m m e n t en r é p o n s e à la p l a in t e déposée pa r 

l 'avocat en m a i 1997, la l e t t r e préc isa i t q u ' a u c u n e inves t iga t ion complé 

m e n t a i r e n ' é t a i t possible et q u e , se lon le p r o c u r e u r Popova, la p r o c é d u r e 

devai t ê t r e a b a n d o n n é e . D ' a p r è s le p r o c u r e u r , « r i e n ne p e r m e t t a i t ] 

d ' ident i f ie r l ' a u t e u r des faits, ce qu i m e t [ tai t] obstacle à tou t c o m p l é m e n t 

d ' i n s t ruc t i on ». Le p r o c u r e u r se disai t é g a l e m e n t opposé au des

sa i s i s s emen t du m a g i s t r a t i n s t r u c t e u r E n c h e v et e x p r i m a i t son mécon

t e n t e m e n t d e v a n t les n o m b r e u s e s p la in te s ad re s sée s p a r M e Dimi t rov . 

L'affaire n ' a a p p a r e m m e n t pas é t é c lassée , dès lors q u ' a u c u n e décis ion 

formel le n ' a é té pr i se à cet effet. En d é c e m b r e 1997, au cours d ' une 

conversa t ion t é l é p h o n i q u e avec l 'avocat de la r e q u é r a n t e , le m a g i s t r a t 

i n s t r u c t e u r E n c h e v conf i rma qu ' i l t rava i l la i t tou jours sur l 'affaire. 

B. Le d r o i t et la p r a t i q u e i n t e r n e s p e r t i n e n t s 

Le d é c l e n c h e m e n t des p o u r s u i t e s p é n a l e s a p p a r t i e n t exc lus ivement 

aux p r o c u r e u r s et m a g i s t r a t s i n s t r u c t e u r s . La v ic t ime p e u t i n t e r j e t e r 
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appe l d ' u n e décis ion de c l a s s emen t sans sui te devan t u n p r o c u r e u r de r a n g 
s u p é r i e u r (ar t ic le 237 § 6 du code de p r o c é d u r e péna l e ( Н а к а з а т е л н о 
п р о ц е с у а л е н к о д е к с ) ) . T o u t e p r o c é d u r e p é n a l e ayan t é té a b a n d o n n é e ou 

close p e u t ê t r e r o u v e r t e d'office p a r décis ion d ' un p r o c u r e u r (ar t ic les 238 

et 239 du code) . Là où une p r o c é d u r e péna le a é té i n t e r r o m p u e au mot i f 

que les a u t e u r s ne pouva ien t ê t r e identif iés , le doss ier doit ê t r e t r a n s m i s 

au m a g i s t r a t i n s t r u c t e u r , qui con t i nue de t rava i l le r dessus (ar t ic le 239 § 4 

du code) . 

D a n s sa décis ion i n t e r p r é t a t i v e ( П П В С ) n" 5 du 24 n o v e m b r e 1969, 
la C o u r s u p r ê m e a a d m i s q u ' u n e p e r s o n n e non m a r i é e pouvai t r é c l a m e r 

des d o m m a g e s - i n t é r ê t s à la su i te d ' un homic ide illégal c o m m i s sur son 

p a r t e n a i r e . La C o u r s u p r ê m e a déc la ré n o t a m m e n t q u ' u n e telle p e r s o n n e 

subit un d o m m a g e m o r a l don t il est j u s t e de l ' i ndemni se r . 

G R I E F S 

1. La r e q u é r a n t e soulève t rois griefs su r le t e r r a i n de l 'a r t ic le 2 de la 

C o n v e n t i o n et s o u t i e n t q u e c h a c u n d ' eux cons t i tue u n e viola t ion d is t inc te 

de ce t t e disposi t ion. 

a) La r e q u é r a n t e a l l ègue q u e M. T s o n c h e v est d é c é d é des su i tes d e 

sévices que des policiers lui on t d é l i b é r é m e n t infligés. D ' a p r è s el le, t ou t e s 

les p r e u v e s d isponibles m o n t r e n t q u e l ' in té ressé é ta i t en b o n n e s an t é 

lorsqu ' i l eu t affaire à la police p o u r la p r e m i è r e fois au d é b u t de l ' après-

midi du 24 s e p t e m b r e 1994. De surcro î t , les p r o c u r e u r s c o n s t a t è r e n t q u e 

« le décès de M . T s o n c h e v a[vai t ] é t é p rovoqué p a r des h é m o r r a g i e s 

i n t e r n e s mul t ip l e s r é s u l t a n t de coups po r t é s de m a n i è r e i n t en t i onne l l e ». 

La seule expl ica t ion possible se ra i t qu ' i l est m o r t à cause des b r u t a l i t é s 

q u e lui ont fait subi r les policiers . 

D ' a p r è s la r e q u é r a n t e , les a u t o r i t é s d ' e n q u ê t e bu lga re s on t m a n q u é à 

leur obl iga t ion de fourn i r u n e « expl ica t ion plaus ib le » pour le décès de 

M. T s o n c h e v et p o u r le rôle j o u é p a r la police. La décis ion r e n d u e par le 

p a r q u e t r ég iona l de P leven le 19 m a r s 1996 disai t l a c o n i q u e m e n t , au 

m é p r i s to ta l des p reuves méd ica le s et a u t r e s , qu ' i l é t a i t imposs ib le de 

d é t e r m i n e r le lieu où l ' in té ressé avai t é té mo les t é et d ' ident i f ie r les 

a u t e u r s des coups . 

D ' a p r è s la r e q u é r a n t e , la thèse d u p r o c u r e u r r ég iona l de Pleven selon 

laquel le M. T s o n c h e v p o u r r a i t avoir é té f rappé p a r les p r o p r i é t a i r e s des 

vaches ne se t rouve é t ayée p a r a u c u n e p reuve . La seule r e n c o n t r e connue 

e n t r e M . T s o n c h e v et les p r o p r i é t a i r e s des vaches eut l ieu d a n s la voi ture 

de police et ne d u r a q u e q u e l q u e s m i n u t e s , le t e m p s qu ' i l fallut p o u r a r r i 

ver au domici le desd i t s p r o p r i é t a i r e s . D e p lus , le chef de la pa t rou i l l e de 

police déc l a r a d a n s sa dépos i t ion q u e p e n d a n t ce bre f t ra je t il n 'y avait pas 

eu d ' ac tes de violence e n t r e les p r o p r i é t a i r e s des vaches et M. Tsonchev . 
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La r e q u é r a n t e sou t i en t q u e m ê m e si la v ic t ime avai t subi c e r t a i n e s 

b l e s su res d a n s la vo i tu re de police, ce la ne d é g a g e r a i t pas la r e sponsab i 

l i té de la police, qu i avai t le devoir de veil ler à ce q u e l ' in té ressé ne subît 

a u c u n mauva i s t r a i t e m e n t p e n d a n t qu ' i l se t rouva i t e n t r e ses m a i n s . 

La r e q u é r a n t e invoque é g a l e m e n t le p a r a g r a p h e 20 du r a p p o r t au 

g o u v e r n e m e n t bu lga re é tab l i p a r le C o m i t é e u r o p é e n pour la p r éven t i on 

de la t o r t u r e en 1995, à la su i te d ' u n e visi te en Bu lga r i e . Il y est fait é t a t de 

d e u x affaires où des individus ayan t é té d é t e n u s au m ê m e pos te de police 

de P leven p o r t a i e n t des t r aces de coups . 

b) La r e q u é r a n t e voit en o u t r e u n e viola t ion de l 'ar t icle 2 d a n s le fait 

q u ' e n n ' e n t a m a n t pas i m m é d i a t e m e n t une ins t ruc t ion approfondie et 

effective au sujet des c i r cons tances ayant e n t o u r é le décès de M. Tsonchev , 

les a u t o r i t é s ont omis de p r o t é g e r c o m m e il se devai t le droi t à la vie de 

l ' in té ressé . Elle e s t i m e q u e l ' ins t ruc t ion a connu une d u r é e excessive, 

e n t i è r e m e n t i m p u t a b l e à l ' inact ion des a u t o r i t é s d ' e n q u ê t e et d e pour 

su i t e . Elle invoque la p r a t i q u e du C o m i t é des N a t i o n s un ies con t r e la 

t o r t u r e , qui a clarifié l ' exigence de cé lé r i t é d a n s le c o n t e x t e d ' a l l éga t ions 

de mauva i s t r a i t e m e n t s et de t o r t u r e s subis aux m a i n s d ' a g e n t s de l 'E ta t . 

D a n s son avis du 18 n o v e m b r e 1993 re la t i f à la C o m m u n i c a t i o n n" 8 /1991, 

Q a n i Ha l imi -Nedz ib i c. A u t r i c h e , ledit c o m i t é e s t i m a q u ' u n dé la i de 

q u i n z e mois avan t que ne s 'ouvre u n e e n q u ê t e au sujet d ' a l l éga t ions de 

t o r t u r e s est excess ivemen t long et con t r a i r e à l 'ar t ic le 12 de la C o n v e n t i o n 

con t r e la t o r t u r e . La r e q u é r a n t e sou t i en t q u e le c r i t è r e app l iqué pa r le 

comi t é en m a t i è r e d ' a l l éga t ions de mauva i s t r a i t e m e n t s ou de t o r t u r e s 

doi t é g a l e m e n t valoir p o u r les a l l éga t ions d e viola t ion du dro i t à la vie 

p r o t é g é pa r l 'ar t ic le 2 de la C o n v e n t i o n e u r o p é e n n e . D a n s le cas de 

M. Tsonchev , m ê m e si l ' ins t ruc t ion a é té e n t a m é e r a p i d e m e n t , la 

r e q u é r a n t e ignore si de q u e l c o n q u e s inves t iga t ions ont é té m e n é e s 

depu i s d é c e m b r e 1994, et ce n o n o b s t a n t ses d e m a n d e s r é p é t é e s . 

L a r e q u é r a n t e sou t ien t en o u t r e q u e l ' ins t ruc t ion fut c a r ac t é r i s ée pa r 

u n e sér ie d 'omiss ions et d ' i ncohé rences ayant eu p o u r conséquence q u e la 

p l u p a r t des ques t i ons e n t o u r a n t le décès de M. T s o n c h e v sont r e s t ée s sans 

r é p o n s e . Ainsi le procès-verba l d ' inspec t ion des l ieux où fut t rouvé le corps 

de M . T s o n c h e v fut é tabl i p a r le m a g i s t r a t i n s t r u c t e u r E n c h e v ma i s ne fut 

j a m a i s s igné p a r les t émo ins i n s t r u m e n t a i r e s c o m m e la loi l ' ex igeai t . C e t t e 

omiss ion prive ledi t p rocès-verba l d e t o u t e v a l e u r p r o b a n t e , dès lors q u e 

t o u t e p reuve recuei l l ie en violat ion des p re sc r ip t ions du code de p r o c é d u r e 

p é n a l e est i r recevable . P a r t i c u l i è r e m e n t d é c o n c e r t a n t e sera i t la déc l a ra 

t ion f iguran t d a n s ledit procès-verba l et selon laque l le « l ' in té ressé ayant la 

p e a u m a t e , a u c u n e a u t r e b lessure n ' é t a i t visible su r le corps ». C e t t e 

obse rva t ion sera i t r évé la t r ice de p ré jugés nou r r i s p a r l ' agent de p o u r s u i t e 

à l ' encon t re de M. T s o n c h e v à cause d e la cou leu r de la p e a u de ce d e r n i e r . 

D e surcro î t , les policiers ne furent j a m a i s invi tés à d i re s'ils ava ien t no té 

des t r aces de b lessures sur le corps de M. Tsonchev , les a u t o r i t é s 
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d ' e n q u ê t e n ' i n t e r r o g è r e n t pas le m é d e c i n ni l ' auxi l ia i re p a r a m é d i c a l des 

u r g e n c e s de l 'hôpi ta l qu i ava ien t e x a m i n é M. T s o n c h e v (ce t te omiss ion est 

d ' a u t a n t plus f r a p p a n t e q u ' a v a n t son décès il é t a i t man i f e s t e q u e la 

v ic t ime avait besoin de soins m é d i c a u x e t q u e l ' équ ipe d ' u r g e n c e ne lui 

fourni t j a m a i s ces soins) , un a u t r e t é m o i n , M. I.P., qu i é t a i t d é t e n u au 

pos te de police et avait pu observer M. Tsonchev , ne fut j a m a i s i n t e r rogé 

p a r les a u t o r i t é s d ' e n q u ê t e , et c e r t a i n e s ques t ions clés ne furent j a m a i s 

posées au m é d e c i n légis te , qui ne du t ainsi pas p réc i se r si les b lessures de 

la v ic t ime é t a i en t peu ou t rès visibles, ni d a n s que l le m e s u r e elles 

pouva ien t avoir e n t r a v é la mobi l i t é de la v ic t ime ou q u a n d elles avaient 

é té infl igées. 

La r e q u é r a n t e a l lègue é g a l e m e n t que le p r o c u r e u r Popova et le magis 

t r a t i n s t r u c t e u r E n c h e v on t d é m o n t r é qu ' i ls ava ien t des p r éven t i ons en 

s ' a b s t e n a n t d ' e n t r e p r e n d r e les inves t iga t ions ind i spensab les et en r e t a r 

d a n t la p r o c é d u r e d a n s des p ropor t ions d é r a i s o n n a b l e s . D a n s sa l e t t re 

d a t é e du 3 j u i n 1997, le p r o c u r e u r Popova déc la ra i t s i m p l e m e n t que 

d ' a p r è s elle il n 'y avai t p lus r ien à faire. Elle ne suivit pas les ins t ruc t ions 

du p a r q u e t g é n é r a l et n 'e f fec tua pas les inves t iga t ions p resc r i t e s . Au lieu 

de cela, elle déc l a r a q u e l ' i ns t ruc t ion devai t ê t r e i n t e r r o m p u e , p r é jugean t 

a insi de son issue . D e v a n t u n e man i f e s t a t i on aussi é c l a t a n t e de pa r t i a l i t é 

et un tel refus d ' e n q u ê t e r , le p a r q u e t g é n é r a l a u r a i t dû dessa is i r t a n t le 

p r o c u r e u r Popova q u e le m a g i s t r a t i n s t r u c t e u r Enchev . 

c) La r e q u é r a n t e sou t i en t q u e l ' a r t ic le 2 a é g a l e m e n t é té violé en ce 

q u e le décès de M . T s o n c h e v est p a r t i e l l e m e n t d û au fait qu ' i l n ' a pas été 

t r a i t é de m a n i è r e a d é q u a t e a p r è s son a r r e s t a t i o n . Il r e s t a p lus ieurs h e u r e s 

sans soins m é d i c a u x p e n d a n t sa ga rde à vue , a lors qu ' i l souffrait de 

b lessures suscept ib les d ' e n t r a î n e r sa m o r t . 

La r e q u é r a n t e s o u t i e n t que l 'obl igat ion pour l 'E ta t de p r e n d r e les 

m e s u r e s a p p r o p r i é e s afin de p r o t é g e r et d e g a r a n t i r le dro i t à la vie inclut 

l ' a d m i n i s t r a t i o n des soins a p p r o p r i é s aux p e r s o n n e s qui se t r ouven t en t r e 

les m a i n s d ' o rganes c h a r g é s de faire r e s p e c t e r la loi et qui sont donc d a n s 

l ' impossibi l i té de p r e n d r e soin d ' e l l e s -mêmes . 

A p p a r e m m e n t , M . T s o n c h e v por t a i t des s ignes visibles de mauva i s 

t r a i t e m e n t s , il avait vomi d a n s sa cel lule et é ta i t i ncapab le de m a r c h e r 

c o r r e c t e m e n t . N o n o b s t a n t la nécess i té év iden te de lui a d m i n i s t r e r des 

soins m é d i c a u x , les t é m o i g n a g e s recuei l l is et non con t e s t é s i n d i q u e n t qu' i l 

n ' e n reçu t aucun . U n e é q u i p e méd ica le d ' u r g e n c e fut d e m a n d é e e t a r r iva 

sur place ma i s , p o u r des ra isons qui n 'on t j a m a i s é té exp l iquées ni explo

rées , M . T s o n c h e v ne fut pas c o r r e c t e m e n t e x a m i n é et ne reçu t a u c u n e 

ass i s tance méd ica l e . U n e i n t e r v e n t i o n méd ica l e p r a t i q u é e en t e m p s uti le 

p a r des p e r s o n n e s c o m p é t e n t e s a u r a i t selon tou t e p robab i l i t é accru ses 

chances de survie . 

Enfin, la r e q u é r a n t e aff irme que la légis la t ion bu lga re ne c o m p o r t e 

a u c u n e disposi t ion g a r a n t i s s a n t aux p e r s o n n e s pr ivées de leur l iber té 
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l 'accès à un m é d e c i n , ce qu i , à ses yeux , cons t i t ue en soi u n e viola t ion de 

l 'a r t ic le 2 de la Conven t ion . A cet éga rd , l ' in té ressée se ré fè re aux p a r a 

g r a p h e s 88 et 89 du r a p p o r t au g o u v e r n e m e n t bu lga re é tab l i le 6 m a r s 

1997 pa r le C o m i t é e u r o p é e n pour la p r é v e n t i o n de la t o r t u r e et des pe ines 

ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s à la sui te de sa visite en Bu lga r i e . 

Le comi t é y re levai t l ' absence d ' u n e légis la t ion a p p r o p r i é e et r e c o m m a n 

dai t « q u e les p e r s o n n e s pr ivées de leur l ibe r té p a r la police se voient 

e x p r e s s é m e n t g a r a n t i r le droi t de se faire e x a m i n e r pa r un m é d e c i n ». 

(...) 

P R O C É D U R E 

La r e q u ê t e a é té i n t r o d u i t e d e v a n t la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s s i o n ») le 12 février 1998 et e n r e g i s t r é e 

le 9 j u i n 1998. 

Le 7 s e p t e m b r e 1998, la C o m m i s s i o n a décidé de la c o m m u n i q u e r au 

G o u v e r n e m e n t . 

Le 1 e r n o v e m b r e 1998, l ' e x a m e n en a é té confié à la C o u r en app l ica t ion 

de l 'ar t ic le 5 § 2 du Pro tocole n" 11 à la C o n v e n t i o n . 

Le G o u v e r n e m e n t a déposé ses obse rva t ions écr i t es le 14 d é c e m b r e 

1998, ap r è s avoir o b t e n u u n e p r o r o g a t i o n du déla i i m p a r t i à cet effet. La 

r e q u é r a n t e y a r é p o n d u le 8 février 1999. 

E N D R O I T 

1. Le locus s t and i de la requérante 

Le G o u v e r n e m e n t s o u t i e n t q u e la r e q u é r a n t e n 'ava i t pas q u a l i t é pour 

i n t rodu i r e u n e r e q u ê t e , ca r elle n ' a j a m a i s é té m a r i é e à M. Tsonchev . Les 

seuls hé r i t i e r s l égaux de M. Tsonchev , qui à d e u x rep r i ses s 'é ta i t m a r i é et 

avai t divorcé, é t a i en t ses sept en fan t s . Le G o u v e r n e m e n t soul igne q u ' e n 

droi t bu lga re seul le m a r i a g e civil a p o u r effet de c rée r un l ien j u r i d i q u e 

e n t r e des concubins et sou t i en t q u ' e n v e r t u de la j u r i s p r u d e n c e de la C o u r , 

seuls les hé r i t i e r s l égaux d ' u n e p e r s o n n e d é c é d é e p e u v e n t se p r é t e n d r e 

v ic t imes ind i r ec t e s de viola t ions de la C o n v e n t i o n supposées avoir é t é 

c o m m i s e s à l ' égard de c e t t e p e r s o n n e . Enfin, le G o u v e r n e m e n t sou t i en t 

q u e dès lors q u e la r e q u é r a n t e n 'ava i t pas qua l i t é p o u r i n t rodu i r e u n e 

r e q u ê t e , elle ne pouvai t pas v a l a b l e m e n t m a n d a t e r u n r e p r é s e n t a n t pour 

ce faire. 

La r e q u é r a n t e r é t o r q u e q u ' à l ' époque du décès de M. T s o n c h e v cela 

faisait p lus de douze ans qu 'e l l e vivait avec l ' in té ressé , don t elle avai t eu 

t rois en fan t s , nés en 1981, 1983 et 1984. Elle sou t i en t en o u t r e q u e , su r la 

base des p r inc ipes sous- jacents à la Conven t i on et à la j u r i s p r u d e n c e de la 



DÉCISION VELIKOVA c. BULGARIE 421 

Cour , elle p e u t se d i re v ic t ime des violat ions a l l éguées d a n s sa r e q u ê t e . 

Elle e s t ime qu ' i l n ' e s t q u e n a t u r e l q u ' a p r è s avoir vécu q u o t i d i e n n e m e n t 

avec M. T s o n c h e v elle d e m a n d e jus t i ce en son n o m . Le décès de son com

p a g n o n l ' aura i t a t t e i n t e p e r s o n n e l l e m e n t . La r e q u é r a n t e se ré fè re pa r 

a i l leurs à la j u r i s p r u d e n c e d e la C o u r s u p r ê m e b u l g a r e et au fait q u e les 

a u t o r i t é s de p o u r s u i t e ont déc la ré recevables ses r ecours d i r igés con t re 

l ' abandon de l ' i n s t ruc t ion m e n é e a u sujet du décès de M. T s o n c h e v et en 

on t connu au fond. 

La r e q u é r a n t e aff irme é g a l e m e n t que , d a n s p lus ieurs décis ions , les 

o r g a n e s de la C o n v e n t i o n ont admis le locus standi de frères et s œ u r s et que 

la C o u r i n t e r a m é r i c a i n e des dro i t s de l ' h o m m e a a d m i s le droi t à répa

ra t ion d ' une concub ine d a n s u n e affaire c o n c e r n a n t un décès su rvenu en 

g a r d e à vue (affaire Aloeboe toe ( R é p a r a t i o n s ) , 15 C o u r i n t e r a m é r i c a i n e 

des d ro i t s de l ' h o m m e (série C ) , § 97 (1993)) . 

La C o u r relève tou t d ' abo rd q u e la C o u r s u p r ê m e bu lga re a r e c o n n u le 

dro i t à d o m m a g e s - i n t é r ê t s d ' un concubin p o u r le décès de l ' a u t r e su rvenu 

d a n s des condi t ions e n g a g e a n t la r esponsab i l i t é de la pu i ssance pub l ique , 

au mot i f n o t a m m e n t q u ' u n tel concubin « subit u n d o m m a g e m o r a l » dont 

il est « j u s t e de l ' i ndemn i se r » (voir la p a r t i e Le dro i t et la p r a t i q u e i n t e r n e s 

p e r t i n e n t s c i -dessus) . De surcro î t , a u c u n e des au to r i t é s i n t e r n e s ayan t été 

saisies des p l a in t e s de la r e q u é r a n t e en r a p p o r t avec le décès de 

M. T s o n c h e v n ' a con t e s t é le locus standi de l ' i n té ressée . Les a u t o r i t é s de 

pou r su i t e se p e n c h è r e n t et s t a t u è r e n t sur son recours con t re l ' abandon 

des p o u r s u i t e s p é n a l e s . 

La C o u r r appe l l e que p a r « v ic t ime » l 'ar t icle 34 de la Conven t i on 

dés igne la p e r s o n n e d i r e c t e m e n t conce rnée pa r l 'acte ou l 'omission 

l i t igieux ( a r r ê t Lùd i c. Suisse du 15 j u i n 1992, sér ie A n° 238, p . 18, § 34) . 

En c o n s é q u e n c e , les condi t ions rég i s san t les r e q u ê t e s individuel les in t ro 

du i t e s au t i t r e de la C o n v e n t i o n ne coïnc ident pas n é c e s s a i r e m e n t avec les 

c r i t è r e s n a t i o n a u x relat i fs au locus standi. Les n o r m e s j u r i d i q u e s i n t e r n e s 

en la m a t i è r e p e u v e n t servir à des fins d i f fé ren tes de celles de l 'a r t ic le 34 ; 

s'il y a parfois ana log ie e n t r e les bu t s respect i fs , il n ' e n va pas fo rcémen t 

toujours ainsi ( a r r ê t Nor r i s c. I r l ande du 26 oc tobre 1988, sér ie A n° 142, 

pp . 15-16, § 31) . De fait, le bu t sous- jacent au m é c a n i s m e de la Conven t ion 

est de fourni r u n e g a r a n t i e effective et p r a t i q u e aux p e r s o n n e s touchées 

pa r des v iola t ions de d ro i t s f o n d a m e n t a u x . 

Les o r g a n e s de la C o n v e n t i o n on t tou jours et de m a n i è r e incondi

t ionnel le cons idéré d a n s leur j u r i s p r u d e n c e q u ' u n p a r e n t , u n frère , une 

sœur , un neveu ou u n e nièce d ' u n e p e r s o n n e do n t il est a l légué q u e le 

décès e n g a g e la r e sponsab i l i t é de l 'E ta t d é f e n d e u r peuven t se p r é t e n d r e 

v ic t imes d ' une viola t ion de l 'ar t ic le 2 de la C o n v e n t i o n , m ê m e lo r sque des 

p a r e n t s plus p roches , tels les p r o p r e s en fan t s du défunt , n 'on t pas soumis 

de r e q u ê t e . D a n s tous ces cas , la q u e s t i o n de savoir si le r e q u é r a n t é ta i t 

l ' hé r i t i e r légal de la p e r s o n n e décédée a é té j u g é sans p e r t i n e n c e (voir 
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n o t a m m e n t l ' a r rê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil des arrêts et 

décisions 1998-VI, pp . 2429-2430, § 6 6 ; Andron icou et C o n s t a n t i n o u 

c. C h y p r e , r e q u ê t e n° 25052/94, décision de la C o m m i s s i o n du 5 ju i l le t 

1995, Décis ions et r a p p o r t s (DR) 82-B, p. 102 ; Wol fg ram c. R é p u b l i q u e 

fédéra le d ' A l l e m a g n e , r e q u ê t e n° 11257/84, décis ion de la C o m m i s s i o n du 

6 oc tobre 1986, D R 49, p . 213 ; H . c. R o y a u m e - U n i , r e q u ê t e n" 9833/82, 

décis ion de la C o m m i s s i o n du 7 m a r s 1985, D R 42, p. 53 ; W. c. R o y a u m e -

Un i , r e q u ê t e n" 9348 /81 , décis ion de la C o m m i s s i o n du 28 février 1983, D R 

32, p . 190 ; W. c. I r l ande r e q u ê t e n" 9360 /81 , décision de la C o m m i s s i o n du 

28 février 1983, D R 32, p . 211) . 

La C o u r rappe l le q u ' u n couple qui vit e n s e m b l e depu i s de n o m b r e u s e s 

a n n é e s cons t i tue u n e « famil le » aux fins de l 'ar t icle 8 de la C o n v e n t i o n et 

a droi t à la p ro t ec t i on offerte p a r c e t t e c lause , b ien q u e la re la t ion se s i tue 

hors m a r i a g e ( a r r ê t J o h n s t o n et a u t r e s c. I r l a n d e du 18 d é c e m b r e 1986, 

série A n" 112, pp . 25-26, § 56). En l 'espèce, la r e q u é r a n t e énonce des griefs 

en r a p p o r t avec le décès de M . Tsonchev , avec lequel elle a vécu p e n d a n t 

plus de douze a n s et don t elle a eu t rois en fan t s . D a n s ces condi t ions , la 

C o u r j u g e i ndub i t ab l e que la r e q u é r a n t e peu t se p r é t e n d r e per 

s o n n e l l e m e n t a t t e i n t e et donc v ic t ime des viola t ions de la Conven t i on qui , 

d ' ap rè s el le, on t e n t o u r é le décès de M. T s o n c h e v et l ' ins t ruc t ion m e n é e 

pa r la su i te . Il n 'y a a u c u n e ra i son va lab le , aux fins du locus stanai, de 

d i s t i n g u e r la s i tua t ion de la r e q u é r a n t e de celle d 'une épouse . 

En c o n s é q u e n c e , la C o u r e s t ime que la r e q u é r a n t e avai t qua l i t é pour 

i n t r o d u i r e , au t i t r e de l 'a r t ic le 34 de la C o n v e n t i o n , u n e r e q u ê t e concer

n a n t le décès de M. T s o n c h e v et l ' ins t ruc t ion y ayant fait su i t e . 

2. Les griefs énoncés par la requérante sur le terrain de l'article 2 de la Convention 

La r e q u é r a n t e formule trois griefs , s o u t e n a n t que chacun d ' eux révèle 

une viola t ion d i s t inc te de ce t t e d isposi t ion. El le e s t ime que l 'a r t ic le 2 a é té 

violé du fait q u e le décès de M. T s o n c h e v a é té causé p a r des mauva i s 

t r a i t e m e n t s infligés à l ' i n t é ressé p a r des pol ic iers , du fait q u e l ' ins t ruc t ion 

m e n é e n ' a pas é té effective et du fait q u e M. T s o n c h e v n ' a pas reçu 

l ' ass is tance méd ica l e don t il avai t besoin lorsqu ' i l se t rouva i t en g a r d e à 

vue . La p a r t i e p e r t i n e n t e en l 'espèce de l 'a r t ic le 2 de la C o n v e n t i o n est 

ainsi l ibellée : 

« I. Le d r o i t d e t o u t e p e r s o n n e à la v ie e s t p r o t é g é p a r la loi. L a m o r t n e p e u t ê t r e 

in f l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t (...) » 

a) Le g o u v e r n e m e n t sou t i en t q u e ces griefs sont i r recevables au 

r ega rd de l 'ar t icle 35 § 1 de la Conven t i on . D ' a p r è s lui, les voies de recours 

i n t e r n e s n 'on t pas é té épu isées p u i s q u ' a u c u n des successeurs l égaux de 

M. T s o n c h e v ne s 'est ad re s sé aux a u t o r i t é s bu lga r e s c o m p é t e n t e s , la 

r e q u é r a n t e ayan t p o u r sa p a r t omis de r ecour i r con t r e la décis ion du 
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p a r q u e t r ég iona l du 3 j u i n 1997 et s ' é t an t a b s t e n u e d ' i n t e n t e r au civil u n e 

ac t ion en d o m m a g e s - i n t é r ê t s . 

En ce qu i conce rne lad i te ac t ion en d o m m a g e s - i n t é r ê t s , le G o u v e r n e 

m e n t aff irme qu ' i l s 'agit là d ' un recours effectif ca r les t r i b u n a u x civils ne 

sont pas liés p a r les c o n s t a t a t i o n s des p r o c u r e u r s . La r e q u é r a n t e et les 

hé r i t i e r s l égaux de M. T s o n c h e v ava ien t la facul té de saisir les t r i b u n a u x 

civils sur le f o n d e m e n t des a r t ic les 45 à 49 de la loi sur les ob l iga t ions et les 

c o n t r a t s ( З а к о н за з а д ъ л ж е н и я т а и д о г о в о р и т е ) ou de la loi sur la 
responsab i l i t é dé l ic tue l le de l 'E ta t ( З а к о н за о т г о в о р н о с т т а на 
д ъ р ж а в а т а за в р е д и п р и ч и н е н и на г р а ж д а н и ) . Le G o u v e r n e m e n t laisse 
p a r a i l leurs e n t e n d r e q u e si la r e q u é r a n t e a choisi de ne pas e x e r c e r ce 

r ecour s , c 'est p e u t - ê t r e pa r ce qu 'e l l e savait qu ' e l l e sera i t d a n s l ' incapaci té 

de p rouver ses a l l éga t ions devan t un t r i buna l civil. 

Enfin, le G o u v e r n e m e n t sou t i en t q u e si la décis ion r e n d u e pa r le par 

q u e t régional le 3 j u i n 1997 devai t ê t r e cons idé rée c o m m e u n e décision 

défini t ive, la r e q u ê t e devra i t ê t r e cons idé rée c o m m e ayan t é té i n t rodu i t e 

ap rè s l ' exp i ra t ion du dé la i de six mois . 

La r e q u é r a n t e r ép l ique q u e le 3 j u i n 1997 le p r o c u r e u r rég iona l Popova 

ad re s sa au p a r q u e t g é n é r a l u n e l e t t r e d a n s laque l le elle e x p r i m a i t l'avis 

q u e l ' ins t ruc t ion devai t ê t r e a b a n d o n n é e . D ' a p r è s el le, il ne s 'agissai t pas 

là d ' u n e décis ion formel le qu i eût p e r m i s l ' i n t roduc t ion d 'un recours . 

F o r m e l l e m e n t , l ' i ns t ruc t ion se t rouve toujours p e n d a n t e ma i s elle s t agne 

depu i s 1994. La r e q u é r a n t e ne dispose d ' a u c u n recours effectif p o u r accé

l é re r le d é r o u l e m e n t de l ' ins t ruc t ion . Au s u r p l u s , dès lors q u e l ' inact ion 

des a u t o r i t é s p e r d u r e , le dé la i d e six mois n ' a pas encore c o m m e n c é à 

cour i r . 

La r e q u é r a n t e sou t i en t de surcro î t q u e les r ecours civils sont ina

d é q u a t s là où les a u t o r i t é s de pou r su i t e i n t e r n e s ont m a n q u é au devoir 

q u e leur fait la C o n v e n t i o n d ' e n q u ê t e r de m a n i è r e effective au sujet des 

p la in te s c o n c e r n a n t les décès s u r v e n u s aux m a i n s de la pol ice. La r e q u é 

r a n t e cons idère q u e m ê m e si clic i n t e n t e au civil u n e ac t ion en d o m m a g e s -

i n t é r ê t s celle-ci fera l 'objet d ' un surs is à s t a t u e r en app l ica t ion de 

l 'ar t icle 182 d) du code de p r o c é d u r e civile si des p reuves nouvel les 

p e r t i n e n t e s pour la p r o c é d u r e suivie au péna l v i ennen t au j o u r . Enfin, 

d ' a p r è s la r e q u é r a n t e , ce r t a ins aspec ts de la q u e s t i o n de l ' é p u i s e m e n t des 

voies de r ecour s i n t e r n e s coïnc ident avec la ques t i on de savoir si la 

Conven t i on a ou non é té violée. 

La C o u r r appe l l e q u e la règle de l ' é p u i s e m e n t des voies de recours 

i n t e r n e s inscr i te à l 'ar t icle 35 § 1 de la C o n v e n t i o n impose a u x p e r s o n n e s 

dés i r euses d ' i n t e n t e r con t r e l 'E ta t u n e ac t ion devan t u n o r g a n e jud ic ia i r e 

ou a r b i t r a l i n t e r n a t i o n a l l 'obl igat ion d 'u t i l i se r a u p a r a v a n t les recours 

qu 'offre le sy s t ème j u r i d i q u e de l eu r s pays. Les E t a t s n ' on t donc pas à 

r é p o n d r e de l eu r s ac tes devan t u n o r g a n i s m e i n t e r n a t i o n a l avan t d 'avoir 

eu la possibi l i té de r e d r e s s e r la s i tua t ion d a n s leur o rd re j u r i d i q u e i n t e r n e . 
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P o u r q u e l 'on puisse cons idé re r qu ' i l a r e spec té la règ le , un r e q u é r a n t doit 

s ' ê t re p réva lu des recours n o r m a l e m e n t d isponib les et suffisants p o u r lui 

p e r m e t t r e d ' o b t e n i r r é p a r a t i o n des violat ions qu ' i l a l lègue ( a r r ê t Buscarini 

et autres c. Saint-Marin [ G C ] , n° 24645/94, § 26, C E D H 1999-1). 

Il ne sau ra i t ê t r e r e m é d i é à u n e viola t ion de l 'ar t ic le 2 de la Conven t i on 

pa r le s imple octroi de d o m m a g e s - i n t é r ê t s à la famil le de la v ic t ime ( a r r ê t 

Kaya c. T u r q u i e du 19 février 1998, Recueil 1998-1, p . 329, § 105). En pare i l 

cas , un r e q u é r a n t qu i a épu isé t ou t e s les possibi l i tés q u e lui ouvra i t le 

sys tème de la j u s t i ce péna le n 'es t pas obligé, en l ' absence d ' u n e e n q u ê t e 

officielle au sujet de ses do léances , d ' e s sayer u n e nouvel le fois d ' o b t e n i r 

r é p a r a t i o n en e n g a g e a n t au civil u n e ac t ion en d o m m a g e s - i n t é r ê t s (voir, 

mutatis mutandis, l ' a r rê t Assenov et a u t r e s c. Bu lga r i e du 28 oc tobre 1998, 

Recueil 1998-VIII, p . 3286, § 86) . 

En l 'espèce, la C o u r relève q u e , c o m m e n c é e le 25 s e p t e m b r e 1994, 

l ' in format ion jud ic i a i r e au sujet du décès de M. T s o n c h e v n ' a toujours pas 

d é b o u c h é sur la m o i n d r e incu lpa t ion ni sur u n e q u e l c o n q u e co n s t a t a t i o n . 

La r e q u é r a n t e s 'est p l a in t e p lus ieurs fois a u x a u t o r i t é s de p o u r s u i t e et a 

r ecouru d e v a n t le p a r q u e t g é n é r a l con t r e l ' abandon de l ' ins t ruc t ion . 

E s t i m a n t q u e celle-ci é ta i t p r a t i q u e m e n t en l é tha rg ie , elle a d e m a n d é 

à p lus ieurs r ep r i ses son accé lé ra t ion mais n ' a reçu a u c u n e in fo rma t ion 

c o n c e r n a n t d ' éven tue l s n o u v e a u x d é v e l o p p e m e n t s . Elle a i n t rodu i t sa 

r e q u ê t e moins d e six mois ap rès sa d e r n i è r e t en t a t i ve d ' ob t en i r des 

in fo rma t ions au sujet de l ' a v a n c e m e n t de la p r o c é d u r e . 

P a r t a n t , la C o u r conclut q u e la r e q u é r a n t e a fait un usage n o r m a l des 

recours i n t e r n e s qui s 'offraient à elle et q u e ses griefs t i rés des a r t ic les 2 

et 14 de la C o n v e n t i o n ne p e u v e n t ê t r e re je tés au t i t r e de l 'ar t ic le 35 § 1 d e 

la C o n v e n t i o n . 

(...) 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e recevab le , tous moyens de fond rése rvés . 
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S U M M A R Y 1 

Revocation of a professional appointment made in the GDR during the 
transitional period preceding Germany's reunification 

Article 1 of Protocol No. 1 

Peaceful enjoyment of possessions - Possessions - Clientele - Control of the use of property — 
Provided for by law - General interest - Proportionality - Revocation of a professional 
appointment - Exceptional context: Germany's reunification - Checks on possible abuses due to 
the transitional period 

Article 14 of the Convention taken together with Article 1 of Protocol No. 1 

Difference of treatment - Objective and reasonable justification - Margin of appreciation -
Exceptional context: Germany's reunification 

* 

In 1990, before Germany's reunification, the applicant left the Federal Republic of 
Germany (FRG) to settle in the German Democratic Republic (GDR) and to set 
up a tax consultancy there. He acquired East German citizenship in order to be 
able to do so, but did not take, either in the FRG or in the GDR, the examination 
which was normally required for carrying on the occupation of tax consultant. In 
September 1990 the administrative authorities of the GDR nevertheless appointed 
him as a tax consultant. The applicant set up a firm, which was very successful. 
After reunification the unified administrative authorities in Berlin took the view 
that the applicant's appointment would not raise any problems under the Tax 
Consultants Act 1990, which from then onwards applied to all of Germany, but in 
1993 the regional tax authorities revoked the appointment under the new Tax 
Consultants Act 1992, which allowed for a more thorough check on appointments. 
The applicant's appointment was accordingly revoked on the ground that at the 
time it was made the applicant did not satisfy the requirements of GDR law, 
namely, if no examination was taken, fifteen years' relevant experience acquired in 
the GDR. The Tax Court dismissed an appeal by the applicant and reaffirmed that 
the law in force at the time of the appointment was clear and excluded experience 
acquired in the FRG. The Federal Tax Court also rejected an appeal on points of 
law by the applicant, as did the Federal Constitutional Court. As a result, the 
applicant closed his office and sold the business and good will. 

Held 
(1) Article 1 of Protocol No. 1: As a result of carrying on his occupation, the 
applicant had built up a clientele, which constituted an asset and therefore a pos-

1. This summary by the Registry does not bind the Court. 
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session. Consequently, the revocation of the applicant's appointment had amoun
ted to an infringement of his right to the peaceful enjoyment of his possessions in 
the form of a measure to control the use of property. That infringement had been 
prescribed by law and the interpretation of the law then in force in the GDR was 
not arbitrary. The infringement had pursued an aim in the general interest, 
namely checking the appointments made during the period of uncertainty mark
ing the end of the GDR regime in order to protect the public by ensuring that tax 
consultants were competent. Lastly, as to the question of proportionality, it was to 
be noted that while the interference complained of had plainly been serious and 
the applicant could not be accused of having made false representations, the 
interference had resulted from the application of the 1992 Act providing for the 
revocation of provisional appointments if they were found to be unlawful and il the 
appointee had known or should have known of the factors that had rendered the 
appointment unlawful. Regard being had to the fact that the applicant's appoint
ment had taken place during a wholly exceptional transitional period, that the 
1992 legislative amendment had been designed to correct any possible abuses 
during that period and to prevent people from taking advantage of the situation to 
secure an appointment that they otherwise would not have obtained in the FRG, it 
had to be held that the retrospective check on the lawfulness of appointments did 
not appear disproportionate. In addition, the applicant could not have been un
aware of the fact that he did not fulfil the statutory requirement of experience in 
tax matters acquired in the GDR. He could also have taken the examination for 
tax consultants at any time. A fair balance had been struck between the economic 
interests of the applicant and the general interest of German society. 
(2) Article 14 of the Convention taken together with Article 1 of Protocol No. 1: 
There had been an indirect difference of t reatment between persons who had 
acquired experience in these matters in the GDR and those who had acquired it in 
the FRG. However, the applicant's revocation had taken place in the context of 
checks made in the general interest after reunification. In addition, the difference 
of t reatment had taken place in the wholly exceptional context of the reunification 
of a country formed from two States with opposed economic and political systems. 
As a result, the respondent State had not gone beyond its margin of appreciation 
and the difference of t reatment had been based on an objective and reasonable 
justification. 
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T H E F A C T S 

T h e app l i can t [Mr B e r n h a r d t O l b e r t z ] is a G e r m a n na t iona l , who was 
bo rn in 1945 a n d lives in M u n i c h . 

H e was r e p r e s e n t e d before t h e C o u r t by M r C. Lenz , of t he S t u t t g a r t 
Bar . 

T h e facts of the case , as pu t forward by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e app l i can t was or iginal ly from the F e d e r a l Repub l i c of G e r m a n y 
( F R G ) , w h e r e he h a d first worked as a c h a r t e r e d a c c o u n t a n t a n d la te r 
m a n a g e d a n office for a f irm of t a x consu l t an t s . In 1984 he set up his own 
bus iness , specia l i s ing in advis ing a n d r e scu ing c o m p a n i e s in difficulty. In 
1990, before G e r m a n y ' s reuni f ica t ion , which c a m e in to effect on 3 O c t o b e r 
1990, he moved to P o t s d a m in t he G e r m a n D e m o c r a t i c Repub l i c (GDR) 
wi th the i n t e n t i o n of s e t t i n g u p a t ax consu l tancy t h e r e a l t h o u g h he had 
not t a k e n the e x a m i n a t i o n r e q u i r e d in t he F R G for ca r ry ing on the 
occupa t ion of a t ax c o n s u l t a n t (.Steuerberater). Also in 1990 the appl ican t 
a cqu i r ed Eas t G e r m a n c i t i zensh ip so as to be able to set up his tax 
consu l t ancy in t h e G D R . 

In a decis ion t a k e n on 6 S e p t e m b e r 1990 the Min i s t ry of F inance 
(Finanzministerium) of t he G D R , a c t i n g t h r o u g h t h e D i r e c t o r of t h e T a x 
D e p a r t m e n t (Leiter der Abteilung Besitz- und Verkehrssteuern), g r a n t e d the 
a p p o i n t m e n t (Bestellung) of t ax consu l t an t to t he app l ican t a l t h o u g h he 
h a d not t a k e n t h e e x a m i n a t i o n l ikewise no rma l ly r e q u i r e d in t he G D R for 
t he p rac t i ce of t h a t profess ion. 

T h e app l ican t t h e n set u p his t ax consul tancy , wh ich was q u i t e suc
cessful. In 1995 he h a d s e v e n t e e n employees and an a n n u a l t u rnove r of 
1,600,000 G e r m a n m a r k s . 

After reuni f ica t ion , the Ber l in t ax a u t h o r i t i e s (Senatsverwaltung für 
Finanzen) s t a t e d in a no te (Vermerk) of 14 M a r c h 1991 t h a t t he app l i can t ' s 
a p p o i n t m e n t had b e e n lawful a n d t h a t n o n e of the g r o u n d s for revoca t ion 
r e f e r r ed to in sec t ion 46(1) of t he F R G ' s T a x C o n s u l t a n t s Act 1990 
(Steuerberatungsgesetz 1990 - see "Re levan t d o m e s t i c law a n d p r ac t i c e " 
below) exis ted . 

In a decis ion of 13 Apri l 1993 t h e t ax a u t h o r i t i e s of t he Land of Bran
d e n b u r g (Landesfinanzverwaltung) r evoked the a p p o i n t m e n t p u r s u a n t to 
sec t ion 46(1) as a m e n d e d in t h e T a x C o n s u l t a n t s Act 1992 (Steuer
beratungsgesetz 1992 - see "Re levan t d o m e s t i c law a n d p r a c t i c e " below) on 
the g r o u n d tha t t he a p p o i n t m e n t h a d b e e n m a d e in b r e a c h of t h e s t a tu -
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tory provis ions t h e n in force in t he G D R . T h e y said t h a t condi t ions of 
a p p o i n t m e n t at t he r e l evan t t i m e - name ly , t he r e q u i r e m e n t of fifteen 
yea r s ' previous expe r i ence as a t ax c o n s u l t a n t in t h e G D R - as set out in 
Art ic le 15 §§ 1 and 2 of t he G D R ' s T a x C o n s u l t a n t s O r d e r 1990 (Steuer-
beratungsordnung - see "Re levan t domes t i c law a n d p r a c t i c e " below) had not 
b e e n sat isf ied. Accord ing to t he t ax a u t h o r i t i e s , t h a t O r d e r did not t a k e 
into account expe r i ence ga ined as a tax c o n s u l t a n t in t he F R G . T h e 
pu rpose of t he O r d e r was , in fact, to faci l i ta te access to the occupa t ion of 
tax c o n s u l t a n t by c i t izens of t he G D R who had the knowledge of the sub
j e c t r e q u i r e d in t he G D R , not to allow c i t izens of t he F R G to use it as a 
r o u n d a b o u t way of ga in ing a p p o i n t m e n t w i thou t t a k i n g the r equ i s i t e 
e x a m i n a t i o n . 

T h e appl ican t a p p e a l e d aga ins t t h a t decis ion. Accord ing to h im, his 
a p p o i n t m e n t as a t ax c o n s u l t a n t by t he F inance Min i s t ry of t he G D R was 
p e r m a n e n t and lawful. By v i r tue of sect ion 4 0 a ( l ) of t h e T a x C o n s u l t a n t s 
Act 1990 (see "Re levan t d o m e s t i c l aw and p r a c t i c e " below), tax con
su l t an t s appo in t ed b e t w e e n 6 F e b r u a r y 1990 and 1 J a n u a r y 1991 h a d b e e n 
g r a n t e d provis ional a p p o i n t m e n t s un t i l at least 1997; a n d the s u b s e q u e n t 
a m e n d m e n t of t he Act in 1992 was u n c o n s t i t u t i o n a l b e c a u s e in sec t ion 46 
a new g r o u n d for revoca t ion h a d b e e n added , one not m e n t i o n e d in the 
previous Act (see "Re levan t d o m e s t i c law a n d p r a c t i c e " below). Moreover , 
he had ac ted in good fai th since he had given all t he r equ i s i t e de ta i l s to t he 
F inance Minis t ry , which in full knowledge of t he facts had appo in t ed h im 
as a t ax c o n s u l t a n t . H e had t h e n , he said, m a d e s u b s t a n t i a l i n v e s t m e n t s in 
t he r u n n i n g of his firm a n d he could not at the t i m e foresee t h a t his 
a p p o i n t m e n t would be revoked following s u b s e q u e n t legis lat ive a m e n d 
m e n t s . 

In a j u d g m e n t of 18 Apri l 1996 the T a x C o u r t (Finanzgericht) d i smissed 
the app l i can t ' s appea l and u p h e l d t he decis ion of t he tax a u t h o r i t i e s on 
t he s a m e g rounds . It s t a t ed , inter alia, t h a t t h e provis ions of Ar t ic le 15 § 2 
of t he G D R ' s T a x C o n s u l t a n t s O r d e r w e r e c lear , as was a p p a r e n t from the 
se t t l ed case- law of t he Fede ra l T a x C o u r t (BundesjinanzhoJ) in s imi la r 
cases, a n d t h a t t h e provis ions exc luded any expe r i ence ga ined in the F R G . 
At the t i m e of t he app l i can t ' s a p p o i n t m e n t in S e p t e m b e r 1990, t h e r e 
migh t have b e e n i so la ted i n s t ances of Eas t G e r m a n civil s e rvan t s who , 
given the g e n e r a l "end-of -an-e ra" s t a t e of t h e r e g i m e , h a d m a d e appo in t 
m e n t s based on t he i r own i n t e r p r e t a t i o n s of t he re levan t s t a t u t o r y 
provis ions, bu t t h a t h a d not in any way ref lec ted a g e n e r a l p rac t i ce . 

I n a decis ion of 14 N o v e m b e r 1996 the F e d e r a l T a x C o u r t refused to 
allow an appea l on po in t s of law by the app l ican t , on t he g r o u n d t h a t it did 
not ra i se a new ques t i on of law. 

I n a decis ion of 5 F e b r u a r y 1997 t h e F e d e r a l C o n s t i t u t i o n a l C o u r t 
(Bundesverfassungsgericht), s i t t ing as a b e n c h of t h r e e j u d g e s , refused to s tay 
execu t ion of t he decis ions of t h e lower cou r t s . It he ld t h a t n e i t h e r t he 
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i n t e r p r e t a t i o n nor t he app l ica t ion of t he re levan t legislat ive provisions by 
t h e T a x C o u r t , which had re l ied on se t t l ed case- law of t h e F e d e r a l T a x 
C o u r t , infr inged the app l i can t ' s f u n d a m e n t a l r igh t s . T h a t app l ied bo th to 
t he T a x C o u r t ' s analysis of t he in i t ia l condi t ions to be m e t for the appl i
can t ' s a p p o i n t m e n t a n d to its belief t h a t t h e app l i can t m u s t , in view of 
sec t ion 46(1) of t h e T a x C o n s u l t a n t s Act , have known why his appo in t 
m e n t was illegal. 

In a decis ion of 18 F e b r u a r y 1997 the F e d e r a l C o n s t i t u t i o n a l C o u r t 
refused to cons ider t he m e r i t s of t he app l i can t ' s appea l . 

In la te 1997, as a resu l t of those decis ions a n d in acco rdance with 
scci i o n 40a( 1) of i he 1992 Tax C o n s u l t a n t s Act (sec "Relevanl domesl ic 
law and p r a c t i c e " below), t he app l ican t had to close his firm of t ax con
s u l t a n t s . H e s u b s e q u e n t l y sold his firm and his good wall. 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

/. Legislative provisions applicable in the GDR before the signing of the 
German Unification Treaty 

T h e G D R ' s T a x C o n s u l t a n t s O r d e r (Steuerberatungsordnung) was issued 
by the C a b i n e t (Ministerrat) in t he S t a t e ' s final m o n t h s . It was da t ed 
27 J u n e 1990 and c a m e in to force on 27 J u l y 1990. 

In Art ic le 13 § 1 it provided t h a t in o r d e r to be a p p o i n t e d as a t a x con
su l t an t , a c a n d i d a t e had to have t a k e n an e x a m i n a t i o n for tax consu l t an t s 
or have b e e n g r a n t e d an e x e m p t i o n . 

U n d e r Art ic le 14 of the O r d e r , two of t he condi t ions for be ing appo in t ed 
as a tax consu l t an t were t h a t t h e c a n d i d a t e was a c i t izen of t he G D R and 
res ided t h e r e . 

Art ic le 15 provided: 

" C o n d i t i o n s of e x e m p t i o n f rom t h e e x a m i n a t i o n 

(1) C a n d i d a t e s s h a l l be e x e m p t e d f rom t h e e x a m i n a t i o n for t a x c o n s u l t a n t s if t h e y 

sa t i s fy t h e c o n d i t i o n s set o u t in A r t i c l e 14 § 1 a n d 

1. ... 

2. ... 

3 . e s t a b l i s h t h a t t h e y h a v e fifteen y e a r s ' e x p e r i e n c e a s a ' s k i l l ed w o r k e r ' in t h e a r e a of 

t a x c o n s u l t a n c y as t h e i r m a i n o c c u p a t i o n . 

(2) T h e fo l lowing sha l l be d e e m e d to be c a r r y i n g on t h e i r m a i n o c c u p a t i o n in t h e 

a r e a of t a x c o n s u l t a n c y : 

1. a s s i s t a n t a c c o u n t a n t s a d m i t t e d u n d e r A r t i c l e 107a of t h e T a x C o d e , 

2. f o r m e r d i r e c t o r s a n d e x e c u t i v e s of ' p e o p l e ' s e n t e r p r i s e s ' in a c c o u n t a n c y a n d bus i 

n e s s c o n s u l t a n c y a n d of t h e financial b o d i e s , 

3 . a u t h o r i s e d t a x a g e n t s , in a c c o r d a n c e w i t h A r t i c l e 19 o f t h i s O r d e r . 
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(3) ... 

(4) E x e m p t i o n f r o m t h e e x a m i n a t i o n sha l l be sub jec t to t h e c o n s e n t of t h e s u p e r 

v isory a u t h o r i t y . " 

"Voraussetzungen für die Befreiung von der Prüfung 

(1) Von der Steuerberaterprüjüng sind die Bewerber zu befreien, die die Voraussetzungen gemäß 

§ 14 Absatz 1 erfüllen und 

1. ... 

2. ... 

3. als Facharbeiter mindestens eine fünfzehnjährige hauptberufliche Tätigkeit auf dem Gebiet des 

Steuerwesens nachweisen. 

(2) Eine hauptberufliche Tätigkeit auf dem Gebiet des Steuerwesens üben aus: 

1. praktizierende Helfer in Steuersachen, die über eine Zulassung gemäß § 107a der Abgaben

ordnung ... verfügen, 

2. ehemalige verantwortliche und leitende Mitarbeiter der VEB Rechnungsführung und Wirt

schaftsberatung sowie der Finanzorgane, 

3. Steuerbevollmächtigte gemäß § 19 dieser Verordnung. 

(3) ... 

(4) Die Befreiung von der Prüfung bedarf der Zustimmung durch die Aufsichtsbehörde." 

2. Legislative provisions applicable in the GDR after the signing of the German 
Unification Treaty 

As a resul t of t he G e r m a n Unif ica t ion T r e a t y (Einigungsvertrag) of 
31 Augus t 1990, all t he F R G ' s legis la t ion was e x t e n d e d to cover t h e 
t e r r i t o ry of the G D R . Th i s was also t r u e of t he F R G ' s T a x C o n s u l t a n t s Act 
whose provisions appl ied to t he G D R from 1 J a n u a r y 1991. Reuni f ica t ion 
i tself took effect on 3 O c t o b e r 1990. 

After t he t r e a t y had b e e n s igned , t he 1975 vers ion of t he F R G ' s T a x 
C o n s u l t a n t s Act (Steuerberatungsgesetz) was twice a m e n d e d : once in 1990 
a n d once in 1992. 

In the 1990 vers ion sect ion 4 0 a ( l ) , first p a r a g r a p h , was w o r d e d as fol
lows: 

"A t a x c o n s u l t a n t s h a l l b e r e g a r d e d a s h a v i n g b e e n a p p o i n t e d p r o v i s i o n a l l y [vorläufige 

Bestellung] if h e w a s a p p o i n t e d in t h e G D R a f t e r 6 F e b r u a r y 1990 a n d b e f o r e 1 J a n u a r y 

1991 in a c c o r d a n c e w i t h t h e l eg i s l a t i ve p r o v i s i o n s t h e n in force . T h i s p r o v i s i o n a l 

a p p o i n t m e n t sha l l a l low h i m t o p r a c t i s e h i s p r o f e s s i o n in t h e d i s t r i c t in w h i c h he w a s 

a p p o i n t e d . A f t e r 31 D e c e m b e r 1994 t h e h i g h e s t Land a u t h o r i t y sha l l d e c i d e o n his p e r 

m a n e n t a p p o i n t m e n t a f t e r c o n s u l t i n g w i t h t h e r e l e v a n t C h a m b e r of T a x C o n s u l t a n t s 

[Steuerberaterkammer}. P e r m a n e n t a p p o i n t m e n t c a n n o t be r e f u s e d if t h e c a n d i d a t e h a s 

success fu l ly c o m p l e t e d a t r a i n i n g c o u r s e ..." 

'Als vorläufig bestellt gelten Steuerberater und Steuerbevollmächtigte, die nach dem 6. Februar 

1990 und vor dem 1. Januar 1991 bestellt worden sind. Steuerbevollmächtigte haben mit der vorläu-
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/igen Bestellung das Recht zur uneingeschränkten Hilfe in Steuersachen für das Gebiet des Bezirks, in 

dem sie bestellt worden sind. Über die endgültige Bestellung entscheidet die zuständige oberste Lan

desbehörde im Benehmen mit der zuständigen Steuerberaterkammer nach dem 31. Dezember 1994. Die 

endgültige Bestellung darf nicht versagt werden, wenn der Berufsangehörige an einem Ubergangs

seminar erfolgreich teilgenommen hat..." 

In t he 1992 vers ion the following two s e n t e n c e s were a d d e d to sec
t ion 4 0 a ( l ) : 

"... P e r m a n e n t a p p o i n t m e n t a l s o p r e s u p p o s e s t h a t n o n e of t h e g r o u n d s se t out in 

s e c t i o n 4 6 ( 1 ) , s e c o n d s e n t e n c e , for r e v o k i n g a p r o v i s i o n a l a p p o i n t m e n t e x i s t s . P r o 

v i s iona l a p p o i n t m e n t s s h a l l e x p i r e o n 31 D e c e m b e r 1997 a t t h e l a t e s t . . . " 

"... Die endgültige Bestellung setzt ferner voraus, daß Gründe für eine Rücknahme der vorläufigen 

Bestellung nach § 46 Abs. 1 Satz 2 nicht vorliegen. Eine vorläufige Bestellung erlischt spätestens mit 

dem 31. Dezember 1997..." 

In the 1990 vers ion sec t ion 46(1) r ead : 

" T h e a p p o i n t m e n t sha l l be r e v o k e d if t h e t a x c o n s u l t a n t s e c u r e d it by m e a n s of 

i n t e n t i o n a l d e c e p t i o n , t h r e a t o r b r i b e r y o r by s u p p l y i n g i n f o r m a t i o n t h a t w a s i n c o r r e c t 

o r i n c o m p l e t e in a m a t e r i a l r e s p e c t . " 

"Die Bestellung ist zurückzunehmen, wenn der Steuerberater ... die Bestellung durch arglistige 

Täuschung, Drohung oder Bestechung oder durch Angaben erwirkt hat, die in wesentlicher Beziehung 

unrichtig oder unvollständig waren." 

In t he 1992 vers ion a second s e n t e n c e was also in se r t ed in sec t ion 46(1) 
which provided: 

"... A p r o v i s i o n a l a p p o i n t m e n t of a t a x c o n s u l t a n t ( s e c t i o n 4 0 a ) s h a l l be r e v o k e d if it 

w a s u n l a w f u l [rechtswidrig] a n d t h e p e r s o n k n e w o r s h o u l d h a v e k n o w n t h e c i r c u m s t a n c e s 

g i v i n g r i se t o t h e u n l a w f u l n e s s . . ." 

"... Eine vorläufige Bestellung (§ 40a) ist zurückzunehmen, wenn sie rechtswidrig war und der 

Begünstigte die Umstände kannte oder kennen mußte, die die Rechtswidrigkeit begründen ..." 

In t he following years t he finance min i s t r i e s of t he var ious Länder car
r ied out a g e n e r a l check on the provis ional a p p o i n t m e n t s m a d e d u r i n g the 
t r ans i t i ona l per iod. 

C O M P L A I N T S 

1. T h e app l ican t c o m p l a i n e d of t he F inance Min i s t ry ' s decis ion, uphe ld 
in s u b s e q u e n t decis ions by the d o m e s t i c cour t s , to revoke his a p p o i n t m e n t 
as a t ax c o n s u l t a n t following the 1992 a m e n d m e n t of t he F R G ' s T a x 
C o n s u l t a n t s Act . H e a l leged t h a t those decis ions infr inged his r ight to 
peaceful en joyment of his possess ions secu red in Art ic le 1 of Protocol No. 1. 

2. H e also a r g u e d t h a t the decis ions infr inged his r igh t to equa l t r e a t 
m e n t in respec t of his r igh t t o peaceful en joymen t of h is possess ions a n d 
t h a t they were the re fo re c o n t r a r y to Art ic le 14 of the C o n v e n t i o n r ead in 
conjunct ion wi th Ar t ic le 1 of Protocol No. 1. 
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T H E L A W 

1. T h e app l ican t compla ined of the F inance Minis t ry ' s decis ion, uphe ld 
in s u b s e q u e n t decis ions by the d o m e s t i c cour t s , to revoke his a p p o i n t m e n t 
as a t ax consu l t an t following the 1992 a m e n d m e n t of the F R G ' s T a x 
C o n s u l t a n t s Act . H e a l leged t h a t those decis ions infr inged his r ight to 
peaceful en joyment of his possess ions secured in Art ic le 1 of Protocol No. 1, 
which provides: 

" E v e r y n a t u r a l o r l ega l p e r s o n is e n t i t l e d to t h e p e a c e f u l e n j o y m e n t of h is p o s s e s s i o n s . 

N o o n e sha l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d s u b j e c t t o 

t h e c o n d i t i o n s p r o v i d e d for by l aw a n d by t h e g e n e r a l p r i n c i p l e s o f i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s sha l l n o t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t of a S t a t e 
t o e n f o r c e s u c h l aws a s it d e e m s n e c e s s a r y t o c o n t r o l t h e u s e of p r o p e r t y in a c c o r d a n c e 
w i t h t h e g e n e r a l i n t e r e s t o r t o s e c u r e t h e p a y m e n t of t a x e s o r o t h e r c o n t r i b u t i o n s o r 
p e n a l t i e s . " 

T h e app l ican t s u b m i t t e d tha t the revocat ion of his a p p o i n t m e n t as a 
t ax c o n s u l t a n t c o n s t i t u t e d a d i s p r o p o r t i o n a t e in t e r f e rence wi th his r ight 
to peaceful en joyment of his possess ions . H e s t a t e d t h a t the a p p o i n t m e n t 
by t he G D R a u t h o r i t i e s was en t i re ly lawful a n d t h a t he could a s s u m e in 
good faith tha t it would be p e r m a n e n t . H e had , he said, given all t he 
r equ i s i t e i n fo rma t ion to t he F inance Min i s t ry of t he G D R and it had 
appo in t ed h im in full knowledge of t he facts. H e a r g u e d t h a t revoking his 
a p p o i n t m e n t would m e a n t h a t he had to bea r t he c o n s e q u e n c e s of a pro
c e d u r a l e r r o r m a d e by a n Eas t G e r m a n civil s e rvan t ; t he decis ion had had 
d r a m a t i c c o n s e q u e n c e s because it a m o u n t e d to a p roh ib i t ion on ca r ry ing 
on his occupa t ion (Berufsverbot) a n d it had led to " t he d e s t r u c t i o n of his 
economic e x i s t e n c e " (Zerstörung seiner wirtschaftlichen Existenz). 

T h e C o u r t cons iders tha t the r ight re l ied on by the app l ican t can be 
l ikened to t he r ight to p r o p e r t y in Ar t ic le 1 of Protocol No. 1: by s e t t i n g up 
his firm of t a x c o n s u l t a n t s a n d r u n n i n g it successfully, the app l ican t h a d 
buil t u p a c l ien te le ; th is had in m a n y r e spec t s t he n a t u r e of a p r iva te r ight 
and cons t i t u t ed an asse t and , hence , a possession wi th in the m e a n i n g of 
t he first s e n t e n c e of Art ic le 1 (see , mutatis mutandis, t he V a n M a r i e a n d 
O t h e r s v. t he N e t h e r l a n d s j u d g m e n t of 26 J u n e 1986, Ser ies A no. 101, 
p. 13, § 4 1 , a n d the H . v. Be lg ium j u d g m e n t of 30 N o v e m b e r 1987, Ser ies A 
no. 127-B, pp . 33-34, § 47 (b ) ) . 

T h e C o u r t no tes t h a t "Art ic le 1 in subs t ance g u a r a n t e e s t h e r igh t of 
p r o p e r t y ... It compr i ses ' t h r e e d is t inc t ru les ' : t he first ru le , set out in t he 
first s e n t e n c e of t he first p a r a g r a p h , is of a g e n e r a l n a t u r e a n d e n u n c i a t e s 
t he pr inc ip le of the peaceful en joymen t of p rope r ty ; t he second ru le , con
t a i n e d in t he second s e n t e n c e of t he first p a r a g r a p h , covers dep r iva t ion of 
possess ions a n d subjects it to c e r t a i n condi t ions ; the th i rd ru le , s t a t e d in 
t h e second p a r a g r a p h , recognises t h a t t he C o n t r a c t i n g S t a t e s a r e en t i t l ed , 
a m o n g s t o t h e r t h ings , to cont ro l t he use of p r o p e r t y by enforc ing such laws 
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as they d e e m necessa ry in t he g e n e r a l i n t e re s t ... However , the t h r e e rules 
a re not 'd i s t inc t ' in t he sense of be ing u n c o n n e c t e d : the second and th i rd 
ru les a re conce rned wi th p a r t i c u l a r ins tances of i n t e r f e r ence wi th t he 
r ight to peaceful en joyment of p rope r ty and should the re fo re be cons t rued 
in t he l ight of t he g e n e r a l pr inciple e n u n c i a t e d in t he first ru le ..." (see, 
inter alia, t he T r e T r a k t o r e r AB v. Sweden j u d g m e n t of 7 J u l y 1989, Ser ies A 
no . 159, pp . 21-22, § 54, and the F r c d i n v. Sweden (no. 1) j u d g m e n t of 
18 F e b r u a r y 1991, Ser ies A no. 192, p . 17, § 51) . 

In the i n s t an t case t he revoca t ion of t he app l i can t ' s a p p o i n t m e n t , which 
m e a n t t h a t he had to close down his t ax consu l tancy , ind i spu tab ly led to 
his loss of good will a n d income . C o n s e q u e n t l y , t h e r e was in t e r f e r ence 
wi th his r ight to t he peaceful en joyment of his possess ions . 

T h i s was a m e a s u r e of cont ro l of t he use of his p rope r ty , which falls to 
be cons ide red u n d e r t he second p a r a g r a p h of Ar t ic le 1 of Pro tocol No . 1, as 
has b e e n dec ided by the C o u r t in s imi la r cases (see, mutatis mutandis, t he 
T r e T r a k t o r e r AB a n d F r e d i n (no. 1) j u d g m e n t s c i ted above, p . 22, § 55, 
a n d p. 15, § 47, respect ive ly) . A l t h o u g h the app l ican t had to close down his 
bus iness , he was neve r the l e s s able to sell it, t o g e t h e r wi th t he good will he 
had built u p over t he yea r s . 

T h e fact t h a t the app l ican t was a p p o i n t e d by the a u t h o r i t i e s of the 
G D R , a S t a t e which no longer exis ts and to which the C o n v e n t i o n did not 
apply, is i m m a t e r i a l , because t he revoca t ion of t he a p p o i n t m e n t , t h a t is to 
say t he i n t e r f e r ence compla ined of, was founded on cour t decisions 
del ivered in t he F R G af ter reuni f ica t ion , a n d the C o n v e n t i o n appl ied at 
t he t i m e . 

As to t he lawfulness of t he i n t e r f e r ence , t h e C o u r t first of all no tes t h a t 
t he d i spu t ed m e a s u r e was based on sec t ion 46(1) of the T a x C o n s u l t a n t s 
Act 1992 (see "Re levan t d o m e s t i c law a n d p r a c t i c e " above) and t h a t it was 
the re fo re provided for by law. T h e Act express ly provides for a review of 
t he lawfulness of a p p o i n t m e n t s of tax c o n s u l t a n t s by t he a u t h o r i t i e s of t he 
G D R d u r i n g t h e t r ans i t i ona l pe r iod . C o n s t r u i n g Ar t ic le 15 § 1 of t h e G D R 
T a x C o n s u l t a n t s O r d e r as cover ing only pe r sons who ga ined the i r exper i 
ence in t ax m a t t e r s in the G D R does not a p p e a r a rb i t r a ry . Moreover , t he 
C o u r t no tes tha t it has only l imi ted power to review d o m e s t i c law and it is 
in the first place for t h e na t iona l a u t h o r i t i e s to i n t e r p r e t and apply t he i r 
laws (see, inter alia, the T r e T r a k t o r e r AB j u d g m e n t c i ted above, pp . 22-23, 
§ 5 8 ) . 

As to t he pu rpose of t he i n t e r f e r e n c e , t h e C o u r t cons iders t h a t in this 
case t he i n t e r f e r ence p u r s u e d an a im t h a t was in t he g e n e r a l i n t e re s t , 
since it a p p e a r e d to be l eg i t ima t e for t he F R G to review the a p p o i n t m e n t s 
m a d e by t h e a u t h o r i t i e s of t he G D R in t h e final m o n t h s of t h a t S t a t e ' s 
ex i s t ence ; t h e a p p o i n t m e n t s h a d p e r h a p s a t t i m e s b e e n m a d e in an 
uncon t ro l l ed m a n n e r a n d a t t e n d e d by abuses which t h a t fact m i g h t have 
given rise to in a t r ans i t i ona l per iod wholly excep t iona l in a coun t ry ' s his-
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tory. T h e pu rpose of t he se checks was the re fo re also to p ro tec t t h e publ ic 
by e n s u r i n g the c o m p e t e n c e of those ca r ry ing on the occupa t ion of tax 
c o n s u l t a n t . 

Finally, the C o u r t has to cons ider t h e p ropor t iona l i t y of t h e in te r 
fe rence . In this r espec t , it no te s tha t t he second p a r a g r a p h of Ar t ic le 1 of 
t h e Protocol m u s t be r ead in t he l ight of the pr inc ip le in t he first s e n t e n c e 
of t he Ar t i c le . F r o m t h a t s e n t e n c e , t he C o u r t has der ived the r e q u i r e m e n t 
t h a t a n i n t e r f e r ence m u s t s t r ike a "fair b a l a n c e " b e t w e e n t h e d e m a n d s of 
t he g e n e r a l i n t e r e s t of t he c o m m u n i t y a n d the r e q u i r e m e n t s of t he indi
v idual ' s f u n d a m e n t a l r i gh t s (see , inter alia, t he S p o r r o n g a n d L o n n r o t h 
v. Sweden j u d g m e n t of 23 S e p t e m b e r 1982, Series A no. 52, p . 26, § 69) . 
T h e conce rn to achieve th i s ba l ance is ref lec ted in t h e s t r u c t u r e of Ar t ic le 
1 as a whole , a n d hence also in t he second p a r a g r a p h . T h e r e m u s t be a 
r e a s o n a b l e r e l a t i onsh ip b e t w e e n t h e m e a n s employed a n d the a i m pur 
sued (see t he T r e T r a k t o r e r AB j u d g m e n t c i ted above, p . 23 , § 59) . 

In t he i n s t an t case t h e C o u r t first of all no tes t h a t t he i n t e r f e r ence 
c o m p l a i n e d of was plainly a ser ious one , see ing t h a t it led to t he appl i 
can t ' s tax consu l t ancy be ing closed, t h e r e b y ind i spu tab ly caus ing h im 
d a m a g e . F u r t h e r m o r e , t he app l i can t had a t t he t i m e given all t h e 
r equ i s i t e i n fo rma t ion to t h e F inance Min i s t ry of the G D R , which had 
a p p o i n t e d h im in full knowledge of t he facts; indeed , t he d o m e s t i c cour t s 
did not accuse h im of hav ing m a d e false r e p r e s e n t a t i o n s but r a t h e r based 
the i r decis ions on sec t ion 46(1) of t he F R G ' s T a x C o n s u l t a n t s Act 1992, 
which provides for t he revoca t ion of a provis ional a p p o i n t m e n t if it is 
found to be unlawful and if t he a p p o i n t e e knew of or should have known of 
t he factors t h a t m a d e it unlawful . 

In this connec t ion , as a l r eady observed , t he C o u r t no tes t h a t t h e appl i 
can t ' s a p p o i n t m e n t took place d u r i n g a t r ans i t iona l pe r iod which was 
wholly excep t iona l in t he h is tory of G e r m a n y a n d t h a t t he pu rpose of t he 
1992 legislat ive a m e n d m e n t was to m a k e a r e t rospec t ive check on the 
a p p o i n t m e n t s m a d e d u r i n g t h a t per iod in o rde r to e n s u r e t h a t t h e r e h a d 
been no abuses . T h e checks were t he re fo re des igned to p ro t ec t t he publ ic 
from those who h a d t a k e n a d v a n t a g e of the s i t ua t ion to ga in an appo in t 
m e n t by a s ide-wind w h e n they did not satisfy all t h e r e q u i r e m e n t s in t h e 
F R G . 

In p a r t i c u l a r , in t he case of t h e app l i can t , he was able to ga in his 
a p p o i n t m e n t as a t ax c o n s u l t a n t a l t h o u g h he h a d not t a k e n the e x a m i n a 
t ion no rma l ly r e q u i r e d . Howeve r , as t he d o m e s t i c cour t s no ted , t he pur 
pose of t he T a x C o n s u l t a n t s O r d e r of t he G D R was to faci l i ta te access to 
t he occupa t ion of tax c o n s u l t a n t by na t i ona l s of the G D R hav ing the 
r equ i s i t e knowledge wi th a view to p r e p a r i n g for t he t r ans i t i on to a new 
economic sys tem and not to enab l e na t i ona l s of t he F R G to ga in the i r 
a p p o i n t m e n t s w i thou t t ak ing the r equ i s i t e e x a m i n a t i o n . T h e re t rospec t ive 
check on the lawfulness of these a p p o i n t m e n t s , which were desc r ibed as 
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"prov is iona l" in t he 1990 vers ion of t he T a x C o n s u l t a n c y Act , a m e n d e d in 
1992, does not s e e m to be d i s p r o p o r t i o n a t e in o r d e r to co r rec t e r ro r s of law 
or abuses which occur red d u r i n g the t r ans i t i ona l per iod . 

F u r t h e r , it s e e m s t h a t t he app l i can t , who moved to t he G D R and 
acqu i r ed t he na t iona l i ty of t h a t S t a t e wi th a view to s e t t i n g up his tax 
consu l t ancy t h e r e , k n e w or should have known t h a t t h e w o r d i n g of the 
a f o r e m e n t i o n e d O r d e r also r e q u i r e d expe r i ence in t ax m a t t e r s acqu i r ed 
in t he G D R a n d not in t he F R G ; he t hus took a risk in s e t t i n g u p his busi
ness u n d e r those c i r c u m s t a n c e s . Finally, a l t h o u g h at t he t i m e t h e r e were 
i so la ted in s t ances of Eas t G e r m a n civil s e rvan t s who , given the gene ra l 
"end-of -an-e ra" s t a t e of t h e r e g i m e , m a d e a p p o i n t m e n t s based on the i r 
own i n t e r p r e t a t i o n s of t he re levan t s t a t u t o r y provis ions, this did not in any 
way reflect a gene ra l p rac t ice . 

T h e C o u r t cons iders t h a t t he " b u r d e n " p laced on the app l ican t , 
t h o u g h heavy, m u s t be we ighed aga ins t t he g e n e r a l i n t e r e s t of t h e com
mun i ty , t a k i n g in to accoun t t he excep t iona l c i r c u m s t a n c e s in which bo th 
t he a p p o i n t m e n t a n d the revoca t ion took place . In th is con tex t , the 
S t a t e s enjoy a wide m a r g i n of a p p r e c i a t i o n (see , mutatis mutandis, the 
T r e T r a k t o r e r AB j u d g m e n t c i ted above, p . 24, § 62) . 

Moreove r , t he app l ican t could have t a k e n t h e neces sa ry e x a m i n a t i o n 
for tax c o n s u l t a n t s at any t i m e a n d t h e r e b y ga in access to t h e occupa t ion , 
like everyone from the F R G . 

T a k i n g all those factors i n to cons ide ra t i on , a n d especial ly the excep
t ional c i r c u m s t a n c e s of G e r m a n reuni f ica t ion , t he C o u r t holds t h a t t he 
r e s p o n d e n t S ta te did not go beyond its m a r g i n of a p p r e c i a t i o n and , r ega rd 
be ing had to t h e l eg i t ima t e a ims , did not fail to s t r ike a "fair b a l a n c e " 
b e t w e e n the app l i can t ' s economic i n t e r e s t s a n d t h e g e n e r a l i n t e r e s t of 
G e r m a n society. 

It follows t h a t this compla in t is mani fes t ly i l l-founded wi th in the 
m e a n i n g of Art icle 35 § 3 of t h e Conven t i on . 

2. T h e app l ican t also m a i n t a i n e d t h a t t h e decis ions c o m p l a i n e d of 
inf r inged his r ight to equa l t r e a t m e n t in r e spec t of his r ight to the peace
ful en joymen t of his possess ions a n d t h a t those decis ions were the re fore 
c o n t r a r y to Art ic le 14 of the C o n v e n t i o n r ead in conjunct ion wi th Art ic le 1 
of Pro tocol No. 1. 

Ar t ic le 14 of the C o n v e n t i o n r eads : 

" T h e e n j o y m e n t o f t h e r i g h t s a n d f r e e d o m s se t f o r t h in [ t h e ] C o n v e n t i o n s h a l l be 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d s u c h as s ex , r a c e , c o l o u r , l a n g u a g e , r e l i 

g i o n , p o l i t i c a l o r o t h e r o p i n i o n , n a t i o n a l o r soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

Accord ing to t he app l i can t , t he revoca t ion of his a p p o i n t m e n t on the 
g r o u n d t h a t his expe r i ence in t ax m a t t e r s had not b e e n acqu i r ed in t he 
G D R r e s u l t e d in a r e t rospec t ive va l ida t ion of t he d i s c r imina t i on be tween 
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t he c i t izens of t he G D R and the F R G provided for in t h e T a x C o n s u l t a n t s 
O r d e r a n d was not based on any objective and r ea sonab l e jus t i f i ca t ion . 

T h e C o u r t r e i t e r a t e s t h a t in acco rdance wi th its se t t l ed case-law, 
Art ic le 14 of t he C o n v e n t i o n c o m p l e m e n t s o t h e r s u b s t a n t i v e provis ions of 
t h e Conven t i on and the Protocols . It has no i n d e p e n d e n t ex i s tence since 
it has effect solely in r e l a t ion to " t he en joymen t of t h e r igh t s a n d free
d o m s " sa fegua rded by those provis ions . A l t h o u g h the app l i ca t ion of 
Art ic le 14 does not p r e s u p p o s e a b r e a c h of those provis ions - a n d to this 
e x t e n t it is a u t o n o m o u s - t h e r e can be no room for its app l ica t ion unless 
t h e facts at issue fall w i th in t he a m b i t of one or m o r e of t he l a t t e r (see, in 
p a r t i c u l a r , t he K a r l h e i n z Schmid t v. G e r m a n y j u d g m e n t of 18 J u l y 1994, 
Ser ies A no. 291-B, p. 32, § 22, a n d t h e Gaygusuz v. A u s t r i a j u d g m e n t 
of 16 S e p t e m b e r 1996, Reports of Judgments and Decisions 1996-IV, p. 1141, 
§ 36) . 

F u r t h e r , different t r e a t m e n t is d i sc r imina to ry , for t he p u rp o s e s of 
Ar t ic le 14, if it "has no object ive a n d r ea sonab l e jus t i f i ca t ion" , t h a t is if 
it does not p u r s u e a " l e g i t i m a t e a i m " or if t h e r e is not a " r ea sonab l e 
r e l a t i onsh ip of p ropor t iona l i ty b e t w e e n the m e a n s employed and the a im 
sought to be rea l i sed" . T h e C o n t r a c t i n g S t a t e s enjoy a c e r t a i n m a r g i n 
of app rec i a t i on in assess ing w h e t h e r a n d to w h a t e x t e n t differences in 
o the rwi se s imi la r s i t ua t ions just i fy a different t r e a t m e n t (see the 
Gaygusuz j u d g m e n t c i ted above, p . 1142, § 42) . 

T h e C o u r t no t e s , firstly, t h a t it is not r e q u i r e d to cons ider t h e dis
c r i m i n a t o r y n a t u r e of t h e G D R ' s T a x C o n s u l t a n t s O r d e r as such , given 
t h a t the O r d e r was issued by a S t a t e to which the C o n v e n t i o n did not 
apply. T h e C o u r t m u s t , however , rule on w h e t h e r t h e revoca t ion of the 
app l i can t ' s a p p o i n t m e n t - based on sect ion 46(1) of t he F R G ' s T a x C o n 
s u l t a n t s Act 1992 a n d on the G e r m a n c o u r t s ' r e t rospec t ive i n t e r p r e t a t i o n 
of t he O r d e r - compl ied wi th Ar t ic le 14 of t he C o n v e n t i o n r ead in con
j u n c t i o n wi th Art ic le 1 o fP ro toco l No. 1. 

In this connec t ion , t he C o u r t cons iders t h a t pe r sons w h o had acqu i r ed 
t h e i r expe r i ence in tax m a t t e r s in t he G D R and those who had acqu i r ed it 
in t he F R G a n d who w e r e in o t h e r respec ts in a c o m p a r a b l e pos i t ion w e r e 
indi rec t ly t r e a t e d different ly. 

However , as t he C o u r t has a l r eady set forth a t l e n g t h , the app l i can t ' s 
a p p o i n t m e n t was revoked as p a r t of a g e n e r a l check on a p p o i n t m e n t s 
u n d e r t a k e n by the G e r m a n a u t h o r i t i e s in t he g e n e r a l i n t e r e s t af ter 
reuni f ica t ion . 

F u r t h e r m o r e , this difference of t r e a t m e n t occu r red in en t i r e ly excep
t ional c i r c u m s t a n c e s assoc ia ted wi th t he reuni f ica t ion of a coun t ry fo rmed 
from two S ta te s wi th opposed poli t ical a n d economic sys tems and t h e 
S t a t e u n q u e s t i o n a b l y enjoyed a m a r g i n of app rec i a t i on . 

H a v i n g r e g a r d to all t hose factors and , in pa r t i cu l a r , t he c i r c u m s t a n c e s 
of G e r m a n y ' s reun i f ica t ion , the C o u r t cons iders t h a t t he r e s p o n d e n t S t a t e 
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did not go beyond its m a r g i n of a p p r e c i a t i o n a n d t h a t the di f ference of 
t r e a t m e n t was based on an object ive a n d r easonab le jus t i f i ca t ion . 

It follows t h a t th is compla in t is l ikewise mani fes t ly i l l-founded wi th in 
t he m e a n i n g of Art ic le 35 § 3 of t he Conven t i on . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 





O L B E R T Z c. A L L E M A G N E 

(Requête n° 37592/97) 

Q U A T R I È M E S E C T I O N ' 

D É C I S I O N D U 25 MAI 1999 2 

1. S i é g e a n t e n u n e c h a m b r e c o m p o s é e d e M . M . ¥e\\on\>àà, président, M . G. R e s s , M . A. P a s t c 

R i d r u e j o , M . L. C a f l i s c h , M . J . M a k a r c z y k , M . I. C a b r a i B a r r e t o , M""' N . Va j ic , juges, e t d 

M . V. B e r g e r , greffier de section. 

2. T e x t e f r a n ç a i s o r i g i n a l . 





DÉCISION OI .BERTZ c. ALLEMAGNE 443 

S O M M A I R E 1 

Annulation d'une nomination professionnelle intervenue en RDA, pendant 
la période de transition précédant la réunification de l'Allemagne 

Article 1 du Protocole n u 1 

Respect des biens - Biens - Clientèle - Réglementer l'usage des biens - Prévue par la loi — 
Intérêt général - Proportionnalité - Révocation professionnelle - Contexte exceptionnel : 
réunification de l'Allemagne - Contrôles d'éventuels abus résultant de la période de transition 

Article 14 de la Convention combiné avec l'article 1 du Protocole n° 1 

Différence de traitement - Justification objective et raisonnable - Marge d'appréciation — 
Contexte exceptionnel : réunification de l'Allemagne 

* 

En 1990, avant la réunification de l'Allemagne, le requérant quitta la République 
fédérale d'Allemagne (RFA) pour s'installer en République démocratique alle
mande (RDA) et y ouvrir un cabinet de conseil fiscal. Il acquit à cet effet la natio
nalité est-allemande mais ne passa, ni en RFA ni en RDA, l 'examen en principe 
requis pour exercer la profession de conseiller fiscal. En septembre 1990, les auto
rités administratives de RDA procédèrent néanmoins à sa nomination comme 
conseiller fiscal. Le requérant ouvrit un cabinet qui prospéra de façon notable. 
Après la réunification, l 'administration unifiée de Berlin estima dans un premier 
temps que la nomination du requérant ne posait pas de problème au regard de la 
loi de 1990 sur le conseil fiscal désormais applicable à toute l'Allemagne, mais en 
1993 l'administration financière régionale rapporta cette nomination en se fon
dant sur la nouvelle loi sur le conseil fiscal de 1992 qui permettait une vérification 
accrue des nominations. Ainsi la nomination du requérant fut annulée au motif 
qu'au moment de sa nomination il ne remplissait pas les conditions alors requises 
par le droit de la RDA, à savoir, à défaut d'examen, une expérience de quinze ans 
dans la matière, acquise en RDA. Le tribunal des finances rejeta le recours du 
requérant en réaffirmant que le droit en vigueur au moment de la nomination 
était clair et excluait l'expérience acquise en RFA. La Cour fédérale des finances 
rejeta également le recours en révision du requérant, de même que la Cour 
constitutionnelle fédérale. En conséquence, le requérant ferma son cabinet et le 
revendit avec sa clientèle. 

1. Article 1 du Protocole n" 1 : par son activité, le requérant s'était constitué une 
clientèle, s'analysant en une valeur patrimoniale et donc en un bien. Partant, 
l 'annulation de la nomination du requérant a réalisé une ingérence dans son droit 
au respect des biens qui consiste en une mesure de réglementation de l'usage des 

1. R é d i g é p a r le g r e f f e , il n e lie p a s la C o u r . 
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biens. Cette ingérence était prévue par la loi et l ' interprétation qui a été faite du 
droit alors en vigueur en RDA ne se révèle pas arbitraire. Quant à la finalité de 
l'ingérence, celle-ci poursuivait un but d'intérêt général, à savoir contrôler les 
nominations intervenues dans la période trouble caractérisant la fin du régime de 
la RDA et ce afin de protéger le public en lui garantissant la compétence des con
seillers fiscaux. Enfin sur la question de la proportionnalité, il convient de relever 
que si l'ingérence litigieuse était d'une gravité certaine et qu'il ne pouvait être 
imputé de fausses déclarations au requérant, l'ingérence résultait de l'application 
de la loi de 1992 qui prévoit qu'une nomination provisoire doit être rapportée si 
elle s'avère illégale et si le bénéficiaire connaissait ou devait avoir connaissance des 
circonstances à l'origine de l'illégalité de cette nomination. Eu égard au fait que la 
nomination du requérant est intervenue pendant la période de transition tout à 
fait exceptionnelle, que la modification législative de 1992 est intervenue pour 
corriger les éventuels abus nés d'une telle période et empêcher que des personnes 
ne tirent profit de cette situation pour obtenir une nomination qu'elles n'auraient 
pas obtenue en RFA, il faut considérer que la vérification a posteriori de la légalité 
des nominations ne paraît pas disproportionnée. De plus, le requérant ne pouvait 
ignorer qu'il ne remplissait pas la condition légale de l'expérience en matière 
fiscale acquise en RDA. Il avait, en outre, à tout moment la possibilité de passer 
l 'examen de conseiller fiscal. Un juste équilibre entre les intérêts économiques du 
requérant et l 'intérêt général de la société allemande a été ménagé. 
2. Article 14 de la Convention combiné avec l'article 1 du Protocole n" 1 : il y a eu 
de manière indirecte une différence de traitement entre les personnes ayant 
acquis leur expérience en matière fiscale en RDA et celles l'ayant acquise en RFA. 
Cependant la révocation du requérant est intervenue dans le cadre des vérifica
tions opérées après la réunification dans un but d'intérêt général. De plus cette 
différence de traitement est intervenue dans le contexte tout à fait exceptionnel lié 
à la réunification d'un pays issu de deux Etats aux systèmes économiques et poli
tiques opposés. Ainsi l'Etat défendeur n'a pas excédé sa marge d'appréciation et la 
différence de traitement reposait sur une justification objective et raisonnable. 
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(...) 

E N F A I T 

L e r e q u é r a n t [ M . B e r n h a r d t O l b e r t z ] e s t u n r e s s o r t i s s a n t a l l e m a n d n é 

e n 1 9 4 5 e t r é s i d e à M u n i c h . 

Il e s t r e p r é s e n t é d e v a n t l a C o u r p a r M c C . L e n z , a v o c a t a u b a r r e a u d e 

S t u t t g a r t . 

L e s f a i t s d e l a c a u s e , t e l s q u ' i l s o n t é t é e x p o s é s p a r le r e q u é r a n t , 

p e u v e n t s e r é s u m e r c o m m e s u i t . 

A. Les circonstances de l'espèce 

L e r e q u é r a n t é t a i t o r i g i n a i r e d e l a R é p u b l i q u e f é d é r a l e d ' A l l e m a g n e 

( R F A ) , o ù il a v a i t d ' a b o r d t r a v a i l l é c o m m e e x p e r t - c o m p t a b l e , p u i s c o m m e 

c h e f d e b u r e a u d ' u n e s o c i é t é d e c o n s e i l f i s ca l . E n 1 9 8 4 , il s ' é t a i t m i s à s o n 

c o m p t e e n s e s p é c i a l i s a n t d a n s le c o n s e i l e t l e r e d r e s s e m e n t d ' e n t r e p r i s e s 

e n d i f f i c u l t é . E n 1 9 9 0 , a v a n t l a r é u n i f i c a t i o n q u i e s t d e v e n u e e f f e c t i v e le 

3 o c t o b r e 1 9 9 0 , il s ' i n s t a l l a à P o t s d a m , e n R é p u b l i q u e d é m o c r a t i q u e 

a l l e m a n d e ( R D A ) , a v e c l ' i n t e n t i o n d ' y o u v r i r u n c a b i n e t d e c o n s e i l fiscal, 

a l o r s q u ' i l n ' a v a i t p a s p a s s é l ' e x a m e n r e q u i s e n R F A p o u r e x e r c e r l a 

p r o f e s s i o n d e c o n s e i l l e r fiscal (Steuerberater). A f i n d e p o u v o i r o u v r i r s o n 

c a b i n e t d e c o n s e i l fiscal e n R D A , l e r e q u é r a n t a c q u i t é g a l e m e n t e n 1 9 9 0 la 

n a t i o n a l i t é d e c e t E t a t . 

P a r u n e d é c i s i o n d u 6 s e p t e m b r e 1 9 9 0 , le m i n i s t è r e d e s F i n a n c e s 

(Finanzministerium) d e l a R D A p r o c é d a , p a r l ' i n t e r m é d i a i r e d u d i r e c t e u r 

d u d é p a r t e m e n t f i s c a l (Leiter der Abteilung Besitz- und Verkehrssteuern), à la 

n o m i n a t i o n (Bestellung) d u r e q u é r a n t c o m m e c o n s e i l l e r f i s c a l , s a n s q u ' i l 

e û t p a s s é a u p r é a l a b l e l ' e x a m e n n o r m a l e m e n t r e q u i s , e n R D A a u s s i , p o u r 

e x e r c e r c e t t e p r o f e s s i o n . 

L e r e q u é r a n t o u v r i t a l o r s s o n c a b i n e t d e c o n s e i l f i s c a l , q u i c o n n u t u n e 

e x p a n s i o n c e r t a i n e . E n 1 9 9 5 , il e m p l o y a d i x - s e p t p e r s o n n e s e t fit u n c h i f f r e 

d ' a f f a i r e s a n n u e l d e 1,6 m i l l i o n s d e m a r k s a l l e m a n d s . 

A p r è s l a r é u n i f i c a t i o n , l ' a d m i n i s t r a t i o n f i n a n c i è r e (Senatsverwaltungfür 

Finanzen) d e B e r l i n , d a n s u n e n o t e (Vermerk) d u 14 m a r s 1 9 9 1 , c o n s i d é r a 

d a n s u n p r e m i e r t e m p s q u e l a n o m i n a t i o n d u r e q u é r a n t a v a i t é t é l é g a l e e t 

q u e l e s m o t i f s d e r é v o c a t i o n p r é v u s à l ' a r t i c l e 4 6 § 1 d e l a lo i s u r l e c o n s e i l 

fiscal d e 1 9 9 0 d e l a R F A (Steuerberatungsgesetz 1 9 9 0 - v o i r l e d r o i t e t l a p r a 

t i q u e i n t e r n e s p e r t i n e n t s c i - d e s s o u s ) é t a i e n t i n e x i s t a n t s . 

P a r u n e d é c i s i o n d u 13 a v r i l 1 9 9 3 , l ' a d m i n i s t r a t i o n f i n a n c i è r e du Land 

(Landesfinanzverwaltung) d e B r a n d e b o u r g r a p p o r t a c e t t e n o m i n a t i o n e n se 

f o n d a n t s u r l a d i s p o s i t i o n m o d i f i é e d e l ' a r t i c l e 4 6 § 1 d e l a lo i s u r le 

c o n s e i l fiscal d e 1 9 9 2 (Steuerberatungsgesetz 1 9 9 2 - v o i r le d r o i t e t l a p r a 

t i q u e i n t e r n e s p e r t i n e n t s c i - d e s s o u s ) , a u m o t i f q u e c e t t e n o m i n a t i o n 
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a v a i t é t é e f f e c t u é e e n c o n t r a d i c t i o n a v e c l e s d i s p o s i t i o n s l é g i s l a t i v e s a l o r s 

e n v i g u e u r e n R D A . E l l e p r é c i s a q u e l e s c o n d i t i o n s p o u r l ' o b t e n t i o n d e 

l a d i t e n o m i n a t i o n e x i s t a n t à l ' é p o q u e , n o t a m m e n t l ' e x i g e n c e r e l a t i v e 

à l ' e x e r c i c e p r é a l a b l e d ' u n e a c t i v i t é d e c o n s e i l fiscal s u r le t e r r i t o i r e d e l a 

R D A p e n d a n t u n e d u r é e d e q u i n z e a n s , p r é v u e à l ' a r t i c l e 15 § § 1 e t 2 

d e l ' o r d o n n a n c e s u r l e c o n s e i l fiscal d e l a R D A d e 1 9 9 0 (Steuer-

beratûngsordnung - v o i r le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

c i - d e s s o u s ) , n ' é t a i e n t p a s r e m p l i e s . D ' a p r è s l ' a d m i n i s t r a t i o n financière, 

l ' e x p é r i e n c e a c q u i s e e n m a t i è r e fiscale a n t é r i e u r e m e n t e n R F A n ' é t a i t 

p a s p r i s e e n c o m p t e p a r l ' o r d o n n a n c e p r é c i t é e . E n e f f e t , c e t t e d e r n i è r e 

v i s a i t à f a v o r i s e r l ' a c c è s à l a p r o f e s s i o n d e c o n s e i l l e r fiscal d e s r e s s o r t i s 

s a n t s d e l a R D A d i s p o s a n t d e s c o n n a i s s a n c e s r e q u i s e s e n R D A e n l a 

m a t i è r e e t n o n p a s d e p e r m e t t r e a u x r e s s o r t i s s a n t s d e l a R F A d ' o b t e n i r 

p a r c e b i a i s , d ' u n e m a n i è r e d é t o u r n é e , l e u r n o m i n a t i o n s a n s p a s s e r l ' e x a 

m e n r e q u i s . 

L e r e q u é r a n t fit a p p e l d e c e t t e d é c i s i o n . D ' a p r è s l u i , s a n o m i n a t i o n e n 

t a n t q u e c o n s e i l l e r fiscal p a r le m i n i s t è r e d e s F i n a n c e s d e l a R D A é t a i t 

d é f i n i t i v e e t l é g a l e . E n v e r t u d e l ' a r t i c l e 4 0 a § 1 d e l a lo i s u r le c o n s e i l 

f i s ca l d e 1 9 9 0 ( v o i r l e d r o i t e t l a p r a t i q u e i n t e r n e s p e r t i n e n t s c i - d e s s o u s ) , 

l e s c o n s e i l l e r s F i s c a u x n o m m é s e n t r e le 6 f é v r i e r 1 9 9 0 e t le 1 " j a n v i e r 1 9 9 1 

a v a i e n t é t é n o m m é s d e m a n i è r e p r o v i s o i r e a u m o i n s j u s q u ' e n 1 9 9 7 ; l a 

m o d i f i c a t i o n d e l a loi i n t e r v e n u e p a r l a s u i t e e n 1 9 9 2 é t a i t a n t i 

c o n s t i t u t i o n n e l l e , c a r e l l e a v a i t a j o u t é u n n o u v e a u m o t i f d e r é v o c a t i o n 

d a n s s o n a r t i c l e 4 6 , m o t i f q u i n e f i g u r a i t p a s d a n s l a lo i a n t é r i e u r e ( v o i r le 

d r o i t e t l a p r a t i q u e i n t e r n e s p e r t i n e n t s c i - d e s s o u s ) . P a r a i l l e u r s , le r e q u é 

r a n t a u r a i t é t é d e b o n n e foi , p u i s q u ' i l a v a i t d o n n é t o u t e s l e s i n d i c a t i o n s 

r e q u i s e s a u m i n i s t è r e d e s F i n a n c e s , q u i l ' a v a i t e n t o u t e c o n n a i s s a n c e d e 

c a u s e n o m m é c o n s e i l l e r fiscal. Il a u r a i t p r o c é d é à d e s i n v e s t i s s e m e n t s 

c o n s i d é r a b l e s d a n s l a g e s t i o n d e s o n c a b i n e t e t il n e p o u v a i t p r é v o i r à 

l ' é p o q u e q u ' à l a s u i t e d e s m o d i f i c a t i o n s l é g i s l a t i v e s p o s t é r i e u r e s , s a 

n o m i n a t i o n a l l a i t ê t r e r é v o q u é e . 

P a r u n a r r ê t d u 18 a v r i l 1 9 9 6 , le t r i b u n a l d e s finances (Finanzgericht) 

r e j e t a l e r e c o u r s d u r e q u é r a n t e t c o n f i r m a l a d é c i s i o n d e l ' a d m i n i s t r a 

t i o n financière p o u r l e s m ê m e s m o t i f s . Il p r é c i s a n o t a m m e n t q u e l e s 

d i s p o s i t i o n s d e l ' a r t i c l e 15 § 2 d e l ' o r d o n n a n c e s u r le c o n s e i l fiscal d e l a 

R D A é t a i e n t c l a i r e s , c o m m e c e l a r e s s o r t a i t d ' u n e j u r i s p r u d e n c e c o n s 

t a n t e d e l a C o u r f é d é r a l e d e s finances (Bundesfinanzhof) d a n s d e s c a s 

s i m i l a i r e s , e t q u ' e l l e s e x c l u a i e n t t o u t e e x p é r i e n c e a c q u i s e e n R F A . A 

l ' é p o q u e d e l a n o m i n a t i o n d u r e q u é r a n t e n s e p t e m b r e 1 9 9 0 , il y a v a i t 

c e r t e s e u d e s c a s i s o l é s d e f o n c t i o n n a i r e s e s t - a l l e m a n d s q u i , c o m p t e t e n u 

d e l a s i t u a t i o n g é n é r a l e d e « fin d e r è g n e » d u r é g i m e , a v a i e n t p r o c é d é à 

d e s n o m i n a t i o n s e n i n t e r p r é t a n t à l e u r m a n i è r e l e s d i s p o s i t i o n s l é g i s 

l a t i v e s p e r t i n e n t e s , m a i s e n a u c u n c a s i l n e s ' é t a i t a g i l à d ' u n e p r a t i q u e 

g é n é r a l i s é e . 
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P a r u n e d é c i s i o n d u 14 n o v e m b r e 1 9 9 6 , l a C o u r f é d é r a l e d e s finances 

r e f u s a d ' a d m e t t r e l e r e c o u r s e n r é v i s i o n d u r e q u é r a n t , a u m o t i f q u ' i l n e 

s o u l e v a i t p a s d e q u e s t i o n d e d r o i t n o u v e l l e . 

P a r u n e d é c i s i o n d u 5 f é v r i e r 1 9 9 7 , l a C o u r c o n s t i t u t i o n n e l l e f é d é r a l e 

(BundesverfassUngsgericht), s i é g e a n t e n c o m i t é d e t r o i s m e m b r e s , r e f u s a d e 

s u r s e o i r à l ' e x é c u t i o n d e s d é c i s i o n s d e s j u r i d i c t i o n s i n f é r i e u r e s . D ' a p r è s l a 

C o u r c o n s t i t u t i o n n e l l e f é d é r a l e , n i l ' i n t e r p r é t a t i o n n i l ' a p p l i c a t i o n d e s 

d i s p o s i t i o n s l é g i s l a t i v e s p e r t i n e n t e s p a r l e t r i b u n a l d e s finances, q u i s ' a p 

p u y a i t s u r u n e j u r i s p r u d e n c e c o n s t a n t e d e l a C o u r f é d é r a l e d e s f i n a n c e s , 

n e m é c o n n a i s s a i e n t l e s d r o i t s f o n d a m e n t a u x d u r e q u é r a n t . C e l a é t a i t 

v a l a b l e a u s s i b i e n p o u r l ' a n a l y s e f a i t e p a r le t r i b u n a l s u r l e s c o n d i t i o n s 

i n i t i a l e s r e q u i s e s p o u r l a n o m i n a t i o n d u r e q u é r a n t q u e p o u r l a c o n v i c t i o n 

d u t r i b u n a l q u e l e r e q u é r a n t d e v a i t , e n v e r t u d e l ' a r t i c l e 4 6 § 1 d e l a loi 

s u r l e c o n s e i l f i s c a l , c o n n a î t r e l e s r a i s o n s à l ' o r i g i n e d e l ' i l l é g a l i t é d e s a 

n o m i n a t i o n . 

P a r u n e d é c i s i o n d u 18 f é v r i e r 1 9 9 7 , l a C o u r c o n s t i t u t i o n n e l l e f é d é r a l e 

r e f u s a d ' e x a m i n e r a u f o n d l e r e c o u r s d u r e q u é r a n t . 

A l a s u i t e d e c e s d é c i s i o n s e t c o n f o r m é m e n t à l ' a r t i c l e 4 0 a § 1 d e l a loi 

s u r l e c o n s e i l fiscal d e 1 9 9 2 ( v o i r le d r o i t e t l a p r a t i q u e i n t e r n e s p e r t i n e n t s 

c i - d e s s o u s ) , le r e q u é r a n t d u t f e r m e r s o n c a b i n e t d e c o n s e i l f i s c a l fin 1 9 9 7 . 

I l a p a r l a s u i t e r e v e n d u s o n c a b i n e t e t s a c l i e n t è l e . 

B. Le droit et la pratique internes pertinents 

/. Dispositions législatives applicables en RDA avant la signature du traité sur 

l'unification allemande 

L ' o r d o n n a n c e s u r l e c o n s e i l f i s ca l (Steuerberatungsordnung) d e l a R D A fu t 

p r i s e p a r le C o m i t é d e s m i n i s t r e s (Ministerrat) d e l a R D A d a n s l e s d e r n i e r s 

m o i s d ' e x i s t e n c e d e c e t E t a t . E l l e e s t d a t é e d u 27 j u i n 1 9 9 0 e t e s t e n t r é e e n 

v i g u e u r le 2 7 j u i l l e t 1 9 9 0 . 

E n s o n a r t i c l e 13 § 1, e l l e p r é v o i t q u e , p o u r ê t r e n o m m é c o n s e i l l e r fiscal, 

il f a u t a v o i r p a s s é u n e x a m e n d e c o n s e i l l e r f i s c a l o u a v o i r o b t e n u u n e d i s 

p e n s e . 

E n v e r t u d e l ' a r t i c l e 14 d e c e t t e m ê m e o r d o n n a n c e , d e u x d e s c o n d i t i o n s 

p o u r p o u v o i r ê t r e n o m m é c o n s e i l l e r fiscal s o n t d ' ê t r e c i t o y e n d e l a R D A e t 

d e r é s i d e r s u r le t e r r i t o i r e d e c e t E t a t . 

L ' a r t i c l e 15 d e l a d i t e loi é t a i t a i n s i l i b e l l é : 

« C o n d i t i o n s p o u r la d i s p e n s e d ' e x a m e n 

(1) S o n t d i s p e n s é s d e p a s s e r l ' e x a m e n d e c o n s e i l l e r f iscal les c a n d i d a t s q u i r e m 

p l i s s e n t les c o n d i t i o n s d e l ' a r t i c l e 14 § 1 e t 

1. (...) 
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2. (...) 

3 . q u i p e u v e n t j u s t i f i e r d ' u n e a c t i v i t é p r i n c i p a l e c o m m e « o u v r i e r q u a l i f i é » p e n d a n t 

u n e d u r é e de q u i n z e a n s d a n s le d o m a i n e d u c o n s e i l fiscal. 

(2) S o n t c o n s i d é r é s c o m m e e x e r ç a n t u n e a c t i v i t é p r i n c i p a l e d a n s le d o m a i n e d u 

c o n s e i l fiscal : 

1. l e s a i d e - c o m p t a b l e s q u i d i s p o s e n t d ' u n e a d m i s s i o n e n v e r t u de l ' a r t i c l e 107a d u 

c o d e fiscal (...) 

2 . l es a n c i e n s r e s p o n s a b l e s e t d i r i g e a n t s « d ' e n t r e p r i s e s d u p e u p l e » d a n s le d o m a i n e 

d e l ' e x p e r t i s e c o m p t a b l e e t d u conse i l é c o n o m i q u e a i n s i q u e d e s o r g a n e s f i n a n c i e r s , 

3 . l e s m a n d a t a i r e s e n m a t i è r e f i sca le , c o n f o r m é m e n t à l ' a r t i c l e 19 d e c e t t e o r d o n 

n a n c e . 

(3) (...) 

(4) L a d i s p e n s e d ' e x a m e n n é c e s s i t e l ' a cco rd d e l ' a u t o r i t é d e s u r v e i l l a n c e . » 

« Voraussetzungen fur die Befreiung von der Prüfung 

(1) Von der Steuerberaterprüfung sind die Bewerber zu befreien, die die Voraussetzungen gemäß 

§ 14 Absatz 1 erfüllen und 

1. (...) 

2. (...) 

3. als Facharbeiter mindestens eine fünfzehnjährige hauptberufliche Tätigkeit auf dem Gebiet des 

Steuerwesens nachweisen. 

(2) Eine hauptberufliche Tätigkeit auf dem Gebiet des Steuerwesens üben aus : 

1. praktizierende Helfer in Steuersachen, die über eine Zulassung gemäß § 107a der Abgaben

ordnung (...) verfügen, 

2. ehemalige verantwortliche und leitende Mitarbeiter der VEB Rechnungsführung und Wirt

schaftsberatung sowie der Finanzorgane, 

3. Steuerbevollmächtigte gemäß § 19 dieser Verordnung. 

(3) (...) 

(4) Die Befreiung von der Prüfung bedarf der Zustimmung durch die Aufsichtsbehörde. » 

2. Dispositions législatives applicables sur le territoire de la RDA après la 

signature du traité sur l'unification allemande 

A l a s u i t e d u t r a i t é s u r l ' u n i f i c a t i o n a l l e m a n d e (Einigungsvertrag) d u 

3 1 a o û t 1 9 9 0 , l ' e n s e m b l e d e s d i s p o s i t i o n s l é g i s l a t i v e s d e l a R F A f u r e n t 

é t e n d u e s a u t e r r i t o i r e d e l a R D A . C e fu t é g a l e m e n t l e c a s d e l a lo i s u r l e 

c o n s e i l f i s c a l d e l a R F A , d o n t l e s d i s p o s i t i o n s s ' a p p l i q u è r e n t s u r l e t e r r i 

t o i r e d e l a R D A à c o m p t e r d u 1 e r j a n v i e r 1 9 9 1 . L a r é u n i f i c a t i o n e l l e - m ê m e 

e s t d e v e n u e e f f e c t i v e le 3 o c t o b r e 1 9 9 0 . 

L a lo i s u r l e c o n s e i l f i s c a l (Steuerberatungsgesetz) d e l a R F A , d a n s s a 

v e r s i o n d e 1 9 7 5 , fu t m o d i f i é e à d e u x r e p r i s e s a p r è s l a s i g n a t u r e d u d i t 

t r a i t é , e n 1 9 9 0 e t e n 1 9 9 2 . 
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D a n s l a v e r s i o n d e 1 9 9 0 , l ' a r t i c l e 4 0 a § 1, p r e m i e r a l i n é a , é t a i t a i n s i 

r é d i g é : 

« U n c o n s e i l l e r f iscal e s t c o n s i d é r é c o m m e p r o v i s o i r e m e n t n o m m é [vorläufige Bestel

lung] s'il a é t é n o m m é a p r è s le 6 f év r i e r 1990 e t a v a n t le 1" j a n v i e r 1991 s u r le t e r r i t o i r e 

d e la R D A s e l o n les d i s p o s i t i o n s l é g i s l a t i v e s a l o r s e n v i g u e u r . C e t t e n o m i n a t i o n p r o 

v i so i re l ' a u t o r i s e à e x e r c e r s a p r o f e s s i o n d a n s la c i r c o n s c r i p t i o n où il a é t é n o m m é . 

L ' a u t o r i t é s u p r ê m e du Land se p r o n o n c e r a s u r sa n o m i n a t i o n d é f i n i t i v e a p r è s c o n s u l t a 

t i o n d e la c h a m b r e d e s c o n s e i l l e r s f i s caux [Steuerberaterkammer] c o m p é t e n t e , a p r è s le 

31 d é c e m b r e 1994. L a n o m i n a t i o n d é f i n i t i v e n e p e u t ê t r e r e f u s é e si le b é n é f i c i a i r e a 

p a r t i c i p é a v e c s u c c è s à u n s é m i n a i r e de f o r m a t i o n . (...) » 

« Als vorläufig bestellt gelten Steuerberater und Steuerbevollmächtigte, die nach dem 6. Februar 

1990 und vor dem 1. Januar 1991 bestellt worden sind. Steuerbevollmächtigte haben mit der vorläu

figen Bestellung das Recht zur uneingeschränkten Hilfe in Steuersachen für das Gebiet des Bezirks, in 

dem sie bestellt worden sind. Uber die endgültige Bestellung entscheidet die zuständige oberste Lan

desbehörde im Benehmen mit der zuständigen Steuerberaterkammer nach dem 31. Dezember 1994. Die 

endgültige Bestellung darf nicht versagt werden, wenn der Berufsangehörige an einem Ubergangsse

minar erfolgreich teilgenommen hat. (...) » 

D a n s l a v e r s i o n d e 1 9 9 2 , l e s d e u x p h r a s e s s u i v a n t e s f u r e n t r a j o u t é e s à 

l ' a r t i c l e 4 0 a § 1 : 

« (...) U n e n o m i n a t i o n dé f in i t i ve s u p p o s e p a r a i l l e u r s q u e les m o t i f s p r é v u s à 

l ' a r t i c l e 4 6 § 1, d e u x i è m e p h r a s e , p o u r p r o c é d e r à l ' a n n u l a t i o n d ' u n e n o m i n a t i o n 

p r o v i s o i r e s o n t i n e x i s t a n t s . U n e n o m i n a t i o n p r o v i s o i r e p r e n d fin a u p l u s t a r d le 

31 d é c e m b r e 1997. (...) » 

« (...) Die endgültige Bestellung setzt ferner voraus, daß Gründe für eine Rücknahme der vor

läufigen Bestellung nach § 46 Abs. 1 Satz 2 nicht vorliegen. Eine vorläufige Bestellung erlischt 

spätestens mit dem 31. Dezember 1997. (...) » 

D a n s l a v e r s i o n d e 1 9 9 0 , l ' a r t i c l e 4 6 § 1 é t a i t a i n s i r é d i g é : 

« L a n o m i n a t i o n do i t ê t r e r a p p o r t é e si le c o n s e i l l e r fiscal a o b t e n u ce l le -c i p a r t r o m 

p e r i e d é l i b é r é e , m e n a c e ou c o r r u p t i o n ou e n d o n n a n t d e s i n d i c a t i o n s q u i , s u r u n p o i n t 

e s s e n t i e l , é t a i e n t i n e x a c t e s ou i n c o m p l è t e s . » 

« Die Bestellung ist zurückzunehmen, wenn der Steuerberater (...) die Bestellung durch arglistige 

Täuschung, Drohung oder Bestechung oder durch Angaben erwirkt hat, die in wesentlicher Beziehung 

unrichtig oder unvollständig waren. » 

D a n s l a v e r s i o n d e 1 9 9 2 , u n e d e u x i è m e p h r a s e fu t é g a l e m e n t i n s é r é e 

d a n s l ' a r t i c l e 4 6 § 1 e t q u i s e l i t a i n s i : 

« (...) U n e n o m i n a t i o n p r o v i s o i r e ( a r t i c l e 4 0 a ) d ' u n c o n s e i l l e r f iscal do i t ê t r e r a p p o r 

t é e si e l le é t a i t i l l éga l e [rechtswidrig] e t (...) si le b é n é f i c i a i r e c o n n a i s s a i t o u d e v a i t avo i r 

c o n n a i s s a n c e d e s c i r c o n s t a n c e s à l ' o r i g i n e d e c e t t e i l l é g a l i t é . (...) » 

« (...) Eine vorläufige Bestellung (§ 40 a) ist zurückzunehmen, wenn sie rechtswidrig war und der 

Begünstigte die Umstände kannte oder kennen mußte, die die Rechtswidrigkeit begründen (...) » 

A u c o u r s d e s a n n é e s q u i s u i v i r e n t , l e s m i n i s t è r e s d e s F i n a n c e s d e s dif

f é r e n t s Länder p r o c é d è r e n t à u n e v é r i f i c a t i o n g é n é r a l e d e s n o m i n a t i o n s 

p r o v i s o i r e s e f f e c t u é e s a u c o u r s d e c e t t e p é r i o d e t r a n s i t o i r e . 
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G R I E F S 

1. L e r e q u é r a n t s e p l a i n t d e l a d é c i s i o n d u m i n i s t è r e d e s F i n a n c e s , 

c o n f i r m é e p a r l e s d é c i s i o n s u l t é r i e u r e s d e s t r i b u n a u x i n t e r n e s , d e r a p p o r 

t e r s a n o m i n a t i o n c o m m e c o n s e i l l e r fiscal à l a s u i t e d e l a m o d i f i c a t i o n d e 

l a loi s u r l e c o n s e i l fiscal d e l a R F A i n t e r v e n u e n o t a m m e n t e n 1 9 9 2 . Il 

a l l è g u e q u e c e s d é c i s i o n s m é c o n n a i s s e n t s o n d r o i t a u r e s p e c t d e s e s b i e n s 

p r é v u à l ' a r t i c l e 1 d u P r o t o c o l e n" 1. 

2 . Il s o u t i e n t é g a l e m e n t q u e c e s d é c i s i o n s m é c o n n a i s s e n t s o n d r o i t à 

u n e é g a l i t é d e t r a i t e m e n t a u r e g a r d d e s o n d r o i t a u r e s p e c t d e s e s b i e n s e t 

q u ' e l l e s s o n t d o n c c o n t r a i r e s à l ' a r t i c l e 14 d e l a C o n v e n t i o n c o m b i n é a v e c 

l ' a r t i c l e 1 d u P r o t o c o l e n" 1. 

E N D R O I T 

1. L e r e q u é r a n t s e p l a i n t d e l a d é c i s i o n d u m i n i s t è r e d e s F i n a n c e s , 

c o n f i r m é e p a r l e s d é c i s i o n s u l t é r i e u r e s d e s t r i b u n a u x i n t e r n e s , d e r a p p o r 

t e r s a n o m i n a t i o n c o m m e c o n s e i l l e r f i s c a l à l a s u i t e d e l a m o d i f i c a t i o n d e 

l a lo i s u r le c o n s e i l f i s ca l d e l a R F A i n t e r v e n u e n o t a m m e n t e n 1 9 9 2 . I l 

a l l è g u e q u e c e s d é c i s i o n s m é c o n n a i s s e n t s o n d r o i t a u r e s p e c t d e s e s b i e n s 

p r é v u à l ' a r t i c l e 1 d u P r o t o c o l e n" 1, a i n s i r é d i g é : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e ses b i e n s . N u l n e p e u t ê t r e 

p r ivé d e sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s n e p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

d e m e t t r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

D ' a p r è s le r e q u é r a n t , l ' a n n u l a t i o n d e s a n o m i n a t i o n c o m m e c o n s e i l l e r 

Fiscal c o n s t i t u a i t u n e i n g é r e n c e d i s p r o p o r t i o n n é e d a n s s o n d r o i t a u r e s p e c t 

d e s e s b i e n s . L a n o m i n a t i o n p a r l e s a u t o r i t é s d e l a R D A a u r a i t é t é t o u t à 

f a i t l é g a l e e t le r e q u é r a n t p o u v a i t d e b o n n e foi s u p p o s e r q u ' e l l e s e r a i t 

d é f i n i t i v e . Il a u r a i t s o u m i s t o u t e s l e s i n d i c a t i o n s r e q u i s e s a u m i n i s t è r e d e s 

F i n a n c e s d e la R D A e t c e l u i - c i l ' a u r a i t n o m m é e n t o u t e c o n n a i s s a n c e d e 

c a u s e . E n p r o c é d a n t à l a r é v o c a t i o n d e s a n o m i n a t i o n , o n f e r a i t p e s e r s u r 

l u i l e s c o n s é q u e n c e s d ' u n e f a u t e f o r m e l l e c o m m i s e p a r u n f o n c t i o n n a i r e 

e s t - a l l e m a n d ; o r c e t t e d é c i s i o n a u r a i t e u d e s c o n s é q u e n c e s d r a m a t i q u e s 

p u i s q u ' e l l e é q u i v a l a i t à u n e i n t e r d i c t i o n d ' e x e r c e r s a p r o f e s s i o n (Berufs

verbot) e t q u ' e l l e a c o n d u i t à « l ' a n é a n t i s s e m e n t d e s o n e x i s t e n c e é c o n o 

m i q u e » (Zerstörung seiner wirtschaftlichen Existenz). 

L a C o u r e s t i m e q u e le d r o i t i n v o q u é p a r le r e q u é r a n t p e u t ê t r e a s s i m i l e 

a u d r o i t d e p r o p r i é t é c o n s a c r é à l ' a r t i c l e 1 d u P r o t o c o l e n° 1 : e n o u v r a n t e t 

e n f a i s a n t p r o s p é r e r s o n c a b i n e t d e c o n s e i l f i s c a l , le r e q u é r a n t a v a i t r é u s s i 
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à c o n s t i t u e r u n e c l i e n t è l e ; r e v ê t a n t à b e a u c o u p d ' é g a r d s l e c a r a c t è r e d ' u n 

d r o i t p r i v é , e l l e s ' a n a l y s a i t e n u n e v a l e u r p a t r i m o n i a l e , d o n c e n u n b i e n a u 

s e n s d e l a p r e m i è r e p h r a s e d e l ' a r t i c l e 1 ( v o i r , mutatis mutandis, l e s a r r ê t s 

V a n M a r i e e t a u t r e s c. P a y s - B a s d u 2 6 j u i n 1 9 8 6 , s é r i e A n" 1 0 1 , p . 13 , § 4 1 , 

e t H . c . B e l g i q u e d u 3 0 n o v e m b r e 1 9 8 7 , s é r i e A n " 1 2 7 - B , p p . 3 3 - 3 4 , § 4 7 b ) ) . 

L a C o u r r a p p e l l e q u e « l ' a r t i c l e 1 g a r a n t i t e n s u b s t a n c e l e d r o i t d e 

p r o p r i é t é ( . . . ) . Il c o n t i e n t « t r o i s n o r m e s d i s t i n c t e s » : l a p r e m i è r e , q u i 

s ' e x p r i m e d a n s l a p r e m i è r e p h r a s e d u p r e m i e r a l i n é a e t r e v ê t u n c a r a c t è r e 

g é n é r a l , é n o n c e le p r i n c i p e d u r e s p e c t d e l a p r o p r i é t é ; l a d e u x i è m e , figu

r a n t d a n s l a s e c o n d e p h r a s e d u m ê m e a l i n é a , v i s e l a p r i v a t i o n d e p r o p r i é t é 

e t l a s o u m e t à c e r t a i n e s c o n d i t i o n s ; q u a n t à l a t r o i s i è m e , c o n s i g n é e d a n s 

l e s e c o n d a l i n é a , e l l e r e c o n n a î t a u x E t a t s c o n t r a c t a n t s l e p o u v o i r , e n t r e 

a u t r e s , d e r é g l e m e n t e r l ' u s a g e d e s b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l 

e t e n m e t t a n t e n v i g u e u r l e s lo i s q u ' i l s j u g e n t n é c e s s a i r e s à c e t t e fin ( . . . ) . I l 

n e s ' a g i t p a s p o u r a u t a n t d e r è g l e s d é p o u r v u e s d e r a p p o r t e n t r e e l l e s : l a 

d e u x i è m e e t l a t r o i s i è m e o n t t r a i t à d e s e x e m p l e s p a r t i c u l i e r s d ' a t t e i n t e s 

a u d r o i t d e p r o p r i é t é ; d è s l o r s , e l l e s d o i v e n t s ' i n t e r p r é t e r à l a l u m i è r e d u 

p r i n c i p e c o n s a c r é p a r l a p r e m i è r e (...) » ( v o i r , e n t r e a u t r e s , l e s a r r ê t s 

T r e T r a k t ô r e r A B c. S u è d e d u 7 j u i l l e t 1 9 8 9 , s é r i e A n" 1 5 9 , p p . 2 1 - 2 2 , § 5 4 , 

e t F r e d i n c . S u è d e (n" 1) d u 18 f é v r i e r 1 9 9 1 , s é r i e A n" 192 , p . 17, § 5 1 ) . 

E n l ' e s p è c e , l ' a n n u l a t i o n d e l a n o m i n a t i o n d u r e q u é r a n t , q u i a d û 

f e r m e r s o n c a b i n e t d e c o n s e i l fiscal, a i n d é n i a b l e m e n t c o n d u i t à u n e p e r t e 

d e c l i e n t è l e e t d e r e v e n u s p o u r c e l u i - c i . D è s l o r s , il y a e u i n g é r e n c e d a n s 

s o n d r o i t a u r e s p e c t d e s e s b i e n s . 

C e l l e - c i s ' a n a l y s a i t e n u n e m e s u r e d e r é g l e m e n t a t i o n d e l ' u s a g e d e s 

b i e n s , à e x a m i n e r s o u s l ' a n g l e d u s e c o n d a l i n é a d e l ' a r t i c l e 1 d u P r o t o c o l e 

n" 1, c o m m e l a C o u r l ' a d é c i d é d a n s d e s a f f a i r e s s i m i l a i r e s ( v o i r , mutatis 

mutandis, l e s a r r ê t s T r e T r a k t ô r e r A B e t F r e d i n (n° 1) p r é c i t é s , p . 2 2 , § 5 5 , 

e t p . 15 , § 4 7 , r e s p e c t i v e m e n t ) . E n e f f e t , si le r e q u é r a n t a d û p r o c é d e r à l a 

f e r m e t u r e d e s o n c a b i n e t d e c o n s e i l fiscal, il a n é a n m o i n s r e v e n d u c e l u i - c i 

a i n s i q u e l a c l i e n t è l e q u ' i l s ' é t a i t c o n s t i t u é e a u fil d e s a n n é e s . 

A c e t é g a r d , le f a i t q u e le r e q u é r a n t a é t é n o m m é p a r l e s a u t o r i t é s d e l a 

R D A , E t a t a u j o u r d ' h u i d i s p a r u a u q u e l l a C o n v e n t i o n n e s ' a p p l i q u a i t p a s , 

e s t i n d i f f é r e n t , c a r s a r é v o c a t i o n , c ' e s t - à - d i r e l ' i n g é r e n c e l i t i g i e u s e , 

r e p o s a i t s u r d e s d é c i s i o n s p r i s e s p a r l e s j u r i d i c t i o n s d e l a R F A a p r è s la 

r é u n i f i c a t i o n , e t l a C o n v e n t i o n t r o u v e d è s l o r s à s ' a p p l i q u e r . 

Q u a n t à l a l é g a l i t é d e l ' i n g é r e n c e , l a C o u r r e l è v e t o u t d ' a b o r d q u e la 

m e s u r e l i t i g i e u s e é t a i t f o n d é e s u r l ' a r t i c l e 4 6 § 1 d e l a lo i s u r l e c o n s e i l 

f i s ca l d e 1992 ( v o i r l e d r o i t e t l a p r a t i q u e i n t e r n e s p e r t i n e n t s c i - d e s s u s ) e t 

q u ' e l l e é t a i t d o n c p r é v u e p a r l a lo i . C e l l e - c i p r é v o i t e x p r e s s é m e n t u n 

c o n t r ô l e d e l a l é g a l i t é d e s m e s u r e s p r i s e s e n m a t i è r e d e n o m i n a t i o n s d ' u n 

c o n s e i l l e r fiscal p a r l e s a u t o r i t é s d e l a R D A d a n s l a p é r i o d e t r a n s i t o i r e . 

I n t e r p r é t e r l ' a r t i c l e 15 § 1 d e l ' o r d o n n a n c e s u r l e c o n s e i l f i s ca l d e l a R D A 

d a n s le s e n s q u ' i l n e p e u t v i s e r q u e d e s p e r s o n n e s a y a n t a c q u i s l e u r e x p é -
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r i e n c e e n m a t i è r e fiscale s u r l e t e r r i t o i r e d e l a R D A n e s e r é v è l e p a s 

c o m m e a r b i t r a i r e . P a r a i l l e u r s , l a C o u r r a p p e l l e q u e p o u r l e c o n t r ô l e d u 

d r o i t i n t e r n e , e l l e n e j o u i t q u e d ' u n e c o m p é t e n c e l i m i t é e e t q u ' i l a p p a r 

t i e n t a u p r e m i e r c h e f a u x a u t o r i t é s n a t i o n a l e s d ' i n t e r p r é t e r e t d ' a p p l i q u e r 

l e u r s l o i s ( v o i r n o t a m m e n t l ' a r r ê t T r e T r a k t ô r e r A B p r é c i t é , p p . 2 2 - 2 3 , 

§ 5 8 ) . 

E n c e q u i c o n c e r n e l a f i n a l i t é d e l ' i n g é r e n c e , l a C o u r e s t i m e q u ' e n 

l ' e s p è c e , l ' i n g é r e n c e p o u r s u i v a i t u n b u t d ' i n t é r ê t g é n é r a l : il p a r a i s s a i t e n 

e f f e t l é g i t i m e p o u r l a R F A d e r e v o i r l e s n o m i n a t i o n s a u x q u e l l e s l e s a u t o 

r i t é s d e l a R D A a v a i e n t p r o c é d é d a n s l e s t o u t d e r n i e r s m o i s d ' e x i s t e n c e d e 

c e t E t a t , p e u t - ê t r e p a r f o i s d e m a n i è r e i n c o n t r ô l é e e t a v e c l e s a b u s q u e c e l a 

a v a i t p u e n g e n d r e r a u c o u r s d ' u n e p é r i o d e d e t r a n s i t i o n t o u t à f a i t e x c e p 

t i o n n e l l e d a n s l ' h i s t o i r e d ' u n p a y s . C e s v é r i f i c a t i o n s v i s a i e n t d o n c é g a l e 

m e n t à p r o t é g e r l e p u b l i c e n l u i g a r a n t i s s a n t l a c o m p é t e n c e d e c e u x q u i 

e x e r c e n t l a p r o f e s s i o n d e c o n s e i l l e r fiscal. 

E n f i n , l a C o u r d o i t s e p e n c h e r s u r l ' e x a m e n d e l a p r o p o r t i o n n a l i t é d e 

l ' i n g é r e n c e . A c e t é g a r d , e l l e r a p p e l l e q u e l e s e c o n d a l i n é a d e l ' a r t i c l e 1 d u 

P r o t o c o l e d o i t s e l i r e à l a l u m i è r e d u p r i n c i p e c o n s a c r é p a r l a p r e m i è r e 

p h r a s e d e l ' a r t i c l e . L a C o u r a d é g a g é d e c e l l e - c i l a c o n d i t i o n q u ' u n e 

m e s u r e d ' i n g é r e n c e m é n a g e u n « j u s t e é q u i l i b r e » e n t r e l e s e x i g e n c e s d e 

l ' i n t é r ê t g é n é r a l d e l a c o m m u n a u t é e t l e s i m p é r a t i f s d e l a s a u v e g a r d e d e s 

d r o i t s f o n d a m e n t a u x d e l ' i n d i v i d u ( v o i r , e n t r e a u t r e s , l ' a r r ê t S p o r r o n g e t 

L ô n n r o t h c . S u è d e d u 2 3 s e p t e m b r e 1 9 8 2 , s é r i e A n° 5 2 , p . 2 6 , § 6 9 ) . L e 

s o u c i d ' a s s u r e r u n t e l é q u i l i b r e s e r e f l è t e d a n s l a s t r u c t u r e d e l ' a r t i c l e 1 

t o u t e n t i e r , d o n c a u s s i d a n s l e s e c o n d a l i n é a . Il d o i t e x i s t e r u n r a p p o r t 

r a i s o n n a b l e d e p r o p o r t i o n n a l i t é e n t r e l e s m o y e n s e m p l o y é s e t l e b u t v i s é 

( a r r ê t T r e T r a k t ô r e r A B p r é c i t é , p . 2 3 , § 5 9 ) . 

E n l ' e s p è c e , l a C o u r r e l è v e t o u t d ' a b o r d q u e l ' i n g é r e n c e l i t i g i e u s e é t a i t 

d ' u n e g r a v i t é c e r t a i n e , é t a n t d o n n é q u ' e l l e a e u p o u r c o n s é q u e n c e l a 

f e r m e t u r e d u c a b i n e t d e c o n s e i l fiscal d u r e q u é r a n t q u i a s u b i u n p r é j u d i c e 

i n d é n i a b l e . D e p l u s , à l ' é p o q u e d e s f a i t s , le r e q u é r a n t a v a i t d o n n é t o u t e s 

l e s i n d i c a t i o n s r e q u i s e s a u m i n i s t è r e d e s F i n a n c e s d e l a R D A , q u i l ' a v a i t 

n o m m é e n t o u t e c o n n a i s s a n c e d e c a u s e ; d ' a i l l e u r s , l e s t r i b u n a u x i n t e r n e s 

n e l u i o n t p a r l a s u i t e p a s r e p r o c h é d ' a v o i r f a i t d e f a u s s e s d é c l a r a 

t i o n s , m a i s o n t f o n d é l e u r s d é c i s i o n s s u r l ' a r t i c l e 4 6 § 1 d e l a lo i s u r le 

c o n s e i l Fiscal d e 1 9 9 2 d e l a R F A , q u i p r é v o i t q u ' u n e n o m i n a t i o n p r o v i s o i r e 

d o i t ê t r e r a p p o r t é e si e l l e s ' a v è r e i l l é g a l e e t si le b é n é f i c i a i r e c o n n a i s s a i t 

o u d e v a i t a v o i r c o n n a i s s a n c e d e s c i r c o n s t a n c e s à l ' o r i g i n e d e l ' i l l é g a l i t é d e 

c e t t e n o m i n a t i o n . 

A c e t é g a r d , c o m m e e l l e l ' a d é j à i n d i q u é p l u s h a u t , l a C o u r n o t e q u e l a 

n o m i n a t i o n d u r e q u é r a n t e s t i n t e r v e n u e a u c o u r s d ' u n e p é r i o d e d e 

t r a n s i t i o n t o u t à f a i t e x c e p t i o n n e l l e d a n s l ' h i s t o i r e d e l ' A l l e m a g n e e t q u e 

l a m o d i f i c a t i o n l é g i s l a t i v e i n t e r v e n u e e n 1 9 9 2 a v a i t p o u r b u t d e v é r i f i e r a 

posteriori l e s n o m i n a t i o n s i n t e r v e n u e s p e n d a n t c e t t e p é r i o d e a f i n d e 
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s ' a s s u r e r q u ' i l n ' y a v a i t p a s e u d ' a b u s . L e s v é r i f i c a t i o n s v i s a i e n t d o n c 

é g a l e m e n t à p r o t é g e r l e p u b l i c c o n t r e d e s p e r s o n n e s q u i a v a i e n t t i r é 

a v a n t a g e d e c e t t e s i t u a t i o n a f i n d ' o b t e n i r l e u r n o m i n a t i o n d e m a n i è r e 

d é t o u r n é e a l o r s q u ' e l l e s n e r e m p l i s s a i e n t p a s e n R F A t o u t e s l e s c o n d i t i o n s 

r e q u i s e s . 

E n p a r t i c u l i e r , d a n s l e c a s d u r e q u é r a n t , c e l u i - c i a p u o b t e n i r s a n o m i 

n a t i o n c o m m e c o n s e i l l e r f i s c a l a l o r s q u ' i l n ' a v a i t p a s p a s s é l ' e x a m e n 

n o r m a l e m e n t r e q u i s à c e t e f f e t . O r c o m m e l e s t r i b u n a u x i n t e r n e s l ' o n t 

i n d i q u é , l ' o r d o n n a n c e s u r le c o n s e i l F isca l d e l a R D A a v a i t p o u r b u t d e 

f a c i l i t e r l ' a c c è s à l a p r o f e s s i o n d e c o n s e i l l e r f i s ca l d e s r e s s o r t i s s a n t s d e l a 

R D A d i s p o s a n t d e s c o n n a i s s a n c e s r e q u i s e s e n l a m a t i è r e a f i n d e p r é p a r e r 

l a t r a n s i t i o n v e r s u n n o u v e a u s y s t è m e é c o n o m i q u e , e t n o n p a s d e 

p e r m e t t r e a u r e s s o r t i s s a n t s d e l a R F A d ' o b t e n i r p a r c e b i a i s l e u r n o m i n a 

t i o n s a n s p a s s e r l ' e x a m e n r e q u i s . L a v é r i f i c a t i o n a posteriori d e l a l é g a l i t é d e 

c e s n o m i n a t i o n s , q u i é t a i e n t q u a l i f i é e s d e « p r o v i s o i r e s » d a n s l a v e r s i o n d e 

l a lo i s u r le c o n s e i l f i sca l d e 1 9 9 0 , m o d i f i é e e n 1 9 9 2 , n e p a r a î t p a s 

d i s p r o p o r t i o n n é e p o u r r e c t i f i e r l e s e r r e u r s d e d r o i t o u l e s a b u s c o m m i s 

p e n d a n t l a p é r i o d e d e t r a n s i t i o n . 

P a r a i l l e u r s , il s e m b l e q u e l e r e q u é r a n t , q u i s ' é t a i t i n s t a l l é e n R D A e t 

a v a i t a c q u i s l a n a t i o n a l i t é d e c e t E t a t e n v u e d ' y o u v r i r s o n c a b i n e t d e 

c o n s e i l f i s c a l , s a v a i t o u d e v a i t s a v o i r q u e l e t e x t e d e l a d i t e o r d o n n a n c e 

p r é v o y a i t é g a l e m e n t u n e e x p é r i e n c e e n m a t i è r e fiscale a c q u i s e e n R D A e t 

n o n e n R F A , e t q u ' i l a d o n c p r i s u n r i s q u e e n o u v r a n t s o n c a b i n e t d e c o n s e i l 

fiscal d a n s c e s c i r c o n s t a n c e s . E n f i n , s ' i l y a e u à l ' é p o q u e d e s c a s i s o l é s d e 

f o n c t i o n n a i r e s e s t - a l l e m a n d s q u i , c o m p t e t e n u d e l a s i t u a t i o n g é n é r a l e d e 

« fin d e r è g n e » d u r é g i m e , o n t p r o c é d é à d e s n o m i n a t i o n s e n i n t e r p r é t a n t à 

l e u r m a n i è r e l e s d i s p o s i t i o n s l é g i s l a t i v e s p e r t i n e n t e s , il s e m b l e r a i t q u ' i l n e 

s ' a g i s s a i t p a s l à d ' u n e p r a t i q u e g é n é r a l i s é e . 

Q u o i q u e l o u r d e , l a C o u r c o n s i d è r e q u e l a « c h a r g e » i m p o s é e a u 

r e q u é r a n t d o i t s e m e s u r e r à l ' i n t é r ê t g é n é r a l d e l a c o m m u n a u t é , e u é g a r d 

a u c o n t e x t e e x c e p t i o n n e l d a n s l e q u e l a u s s i b i e n s a n o m i n a t i o n q u e s a 

r é v o c a t i o n o n t e u l i e u . O r l e s E t a t s j o u i s s e n t l à d ' u n e m a r g e d ' a p p r é c i a 

t i o n ( v o i r , mutatis mutandis, l ' a r r ê t T r e T r a k t ô r e r A B p r é c i t é , p . 2 4 , § 6 2 ) . 

D e p l u s , l e r e q u é r a n t a v a i t à t o u t m o m e n t l a p o s s i b i l i t é d e p a s s e r 

l ' e x a m e n d e c o n s e i l l e r f i sca l r e q u i s e t d ' a v o i r a i n s i a c c è s à c e t t e p r o f e s s i o n 

c o m m e t o u t e s l e s p e r s o n n e s o r i g i n a i r e s d e l a R F A . 

C o m p t e t e n u d e t o u s c e s é l é m e n t s , e t n o t a m m e n t d e s c i r c o n s t a n c e s 

e x c e p t i o n n e l l e s l i é e s à l a r é u n i f i c a t i o n a l l e m a n d e , l a C o u r e s t i m e q u e 

l ' E t a t d é f e n d e u r n ' a p a s e x c é d é s a m a r g e d ' a p p r é c i a t i o n e t q u ' i l n ' a p a s 

m a n q u é , e u é g a r d a u x o b j e c t i f s l é g i t i m e s p o u r s u i v i s , d e m é n a g e r u n 

« j u s t e é q u i l i b r e » e n t r e l e s i n t é r ê t s é c o n o m i q u e s d u r e q u é r a n t e t l ' i n t é r ê t 

g é n é r a l d e l a s o c i é t é a l l e m a n d e . 

I l s ' e n s u i t q u e c e g r i e f e s t m a n i f e s t e m e n t m a l f o n d é a u s e n s d e l ' a r 

t i c l e 3 5 § 3 d e l a C o n v e n t i o n . 
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2 . L e r e q u é r a n t s o u t i e n t é g a l e m e n t q u e l e s d é c i s i o n s l i t i g i e u s e s 

m é c o n n a i s s e n t s o n d r o i t à u n e é g a l i t é d e t r a i t e m e n t a u r e g a r d d e s o n 

d r o i t a u r e s p e c t d e s e s b i e n s e t q u ' e l l e s s o n t d o n c c o n t r a i r e s à l ' a r t i c l e 14 

d e l a C o n v e n t i o n c o m b i n é a v e c l ' a r t i c l e 1 d u P r o t o c o l e n° 1. 

L ' a r t i c l e 14 d e l a C o n v e n t i o n e s t a i n s i l i b e l l é : 

« La j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n do i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r ig ine n a t i o n a l e 

o u s o c i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

D ' a p r è s le r e q u é r a n t , l ' a n n u l a t i o n d e s a n o m i n a t i o n , a u m o t i f q u ' i l 

n ' a v a i t p a s a c q u i s s o n e x p é r i e n c e e n m a t i è r e f i s c a l e s u r le t e r r i t o i r e d e l a 

R D A , a c o n d u i t à v a l i d e r a posteriori l a d i s c r i m i n a t i o n p r é v u e p a r l ' o r d o n 

n a n c e s u r le c o n s e i l f i s c a l e n t r e l e s c i t o y e n s d e l a R D A e t c e u x d e l a R F A , 

e t n e r e p o s e r a i t s u r a u c u n e j u s t i f i c a t i o n o b j e c t i v e e t r a i s o n n a b l e . 

L a C o u r r a p p e l l e q u e , d ' a p r è s s a j u r i s p r u d e n c e c o n s t a n t e , l ' a r t i c l e 14 

d e l a C o n v e n t i o n c o m p l è t e l e s a u t r e s c l a u s e s n o r m a t i v e s d e l a C o n v e n t i o n 

e t d e s P r o t o c o l e s . Il n ' a p a s d ' e x i s t e n c e i n d é p e n d a n t e p u i s q u ' i l v a u t u n i 

q u e m e n t p o u r « l a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s » q u ' e l l e s g a r a n t i s s e n t . 

C e r t e s , il p e u t e n t r e r e n j e u m ê m e s a n s u n m a n q u e m e n t à l e u r s e x i g e n c e s 

e t , d a n s c e t t e m e s u r e , il p o s s è d e u n e p o r t é e a u t o n o m e , m a i s il n e s a u r a i t 

t r o u v e r à s ' a p p l i q u e r si l e s f a i t s d u l i t i g e n e t o m b e n t p a s s o u s l ' e m p i r e d e 

l ' u n e a u m o i n s d e s d i t e s c l a u s e s ( v o i r n o t a m m e n t l e s a r r ê t s K a r l h e i n z 

S c h m i d t c. A l l e m a g n e d u 18 j u i l l e t 1 9 9 4 , s é r i e A n" 2 9 1 - B , p . 3 2 , § 2 2 , e t 

G a y g u s u z c . A u t r i c h e d u 16 s e p t e m b r e 1 9 9 6 , Recueil des arrêts et décisions 

1 9 9 6 - r V , p . 1 1 4 1 , § 3 6 ) . 

P a r a i l l e u r s , u n e d i s t i n c t i o n e s t d i s c r i m i n a t o i r e a u s e n s d e l ' a r t i c l e 14 , si 

e l l e « m a n q u e d e j u s t i f i c a t i o n o b j e c t i v e e t r a i s o n n a b l e », c ' e s t - à - d i r e si e l l e 

n e p o u r s u i t p a s u n « b u t l é g i t i m e » o u s ' i l n ' y a p a s d e « r a p p o r t 

r a i s o n n a b l e d e p r o p o r t i o n n a l i t é e n t r e l e s m o y e n s e m p l o y é s e t l e b u t v i s é ». 

L e s E t a t s c o n t r a c t a n t s j o u i s s e n t d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n p o u r 

d é t e r m i n e r si e t d a n s q u e l l e m e s u r e d e s d i f f é r e n c e s e n t r e d e s s i t u a t i o n s à 

d ' a u t r e s é g a r d s a n a l o g u e s j u s t i f i e n t d e s d i s t i n c t i o n s d e t r a i t e m e n t ( a r r ê t 

G a y g u s u z p r é c i t é , p . 1 1 4 2 , § 4 2 ) . 

L a C o u r r e l è v e t o u t d ' a b o r d q u ' e l l e n ' e s t p a s a p p e l é e à se p r o n o n c e r s u r 

le c a r a c t è r e d i s c r i m i n a t o i r e d e l ' o r d o n n a n c e s u r le c o n s e i l f i s ca l d e l a R D A 

e n t a n t q u e t e l l e , é t a n t d o n n é q u e c e t t e d e r n i è r e f u t p r i s e p a r u n E t a t 

a u q u e l l a C o n v e n t i o n n e s ' a p p l i q u a i t p a s . E l l e d o i t c e p e n d a n t s e p r o 

n o n c e r s u r l a c o n f o r m i t é à l ' a r t i c l e 14 d e l a C o n v e n t i o n c o m b i n é a v e c 

l ' a r t i c l e 1 d u P r o t o c o l e n" 1 d e l ' a n n u l a t i o n d e l a n o m i n a t i o n d u r e q u é r a n t 

q u i r e p o s a i t s u r l ' a r t i c l e 4 6 § 1 d e l a loi s u r l e c o n s e i l f i s ca l d e 1 9 9 2 d e l a 

R F A e t s u r l ' i n t e r p r é t a t i o n a posteriori d e l a d i t e o r d o n n a n c e p a r l e s j u r i 

d i c t i o n s a l l e m a n d e s . 
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A c e t é g a r d , l a C o u r c o n s i d è r e q u ' i l y a e u d e m a n i è r e i n d i r e c t e d i f f é 

r e n c e d e t r a i t e m e n t e n t r e l e s p e r s o n n e s a y a n t a c q u i s l e u r e x p é r i e n c e e n 

m a t i è r e fiscale s u r l e t e r r i t o i r e d e la R D A , e t c e l l e s l ' a y a n t a c q u i s e s u r l e 

t e r r i t o i r e d e l a R F A e t q u i se t r o u v a i e n t p a r a i l l e u r s d a n s d e s s i t u a t i o n s 

a n a l o g u e s . 

C e p e n d a n t , c o m m e l a C o u r l ' a d é j à l o n g u e m e n t d é v e l o p p é c i - d e s s u s , l a 

r é v o c a t i o n d u r e q u é r a n t e s t i n t e r v e n u e d a n s le c a d r e g é n é r a l d e s v é r i f i 

c a t i o n s d e s n o m i n a t i o n s a u x q u e l l e s l e s a u t o r i t é s a l l e m a n d e s o n t p r o c é d é 

a p r è s l a r é u n i f i c a t i o n e t q u i p o u r s u i v a i e n t u n b u t d ' i n t é r ê t g é n é r a l . 

P a r a i l l e u r s , c e t t e d i f f é r e n c e d e t r a i t e m e n t a e u l i e u d a n s u n c o n t e x t e 

t o u t à f a i t e x c e p t i o n n e l l i é à l a r é u n i f i c a t i o n d ' u n p a y s i s s u d e d e u x E t a t s 

a u x s y s t è m e s p o l i t i q u e s e t é c o n o m i q u e s o p p o s é s e t l ' E t a t j o u i t l à d ' u n e 

m a r g e d ' a p p r é c i a t i o n c e r t a i n e . 

C o m p t e t e n u d e t o u s c e s é l é m e n t s e t n o t a m m e n t d e s c i r c o n s t a n c e s 

l i é e s à l a r é u n i f i c a t i o n a l l e m a n d e , l a C o u r c o n s i d è r e q u e l ' E t a t d é f e n d e u r 

n ' a p a s e x c é d é s a m a r g e d ' a p p r é c i a t i o n e t q u e l a d i f f é r e n c e d e t r a i t e m e n t 

r e p o s a i t s u r u n e j u s t i f i c a t i o n o b j e c t i v e e t r a i s o n n a b l e . 

Il s ' e n s u i t q u e c e g r i e f e s t é g a l e m e n t m a n i f e s t e m e n t m a l f o n d é a u s e n s 

d e l ' a r t i c l e 3 5 § 3 d e l a C o n v e n t i o n . 

P a r c e s m o t i f s , l a C o u r , à l ' u n a n i m i t é , 

Déclare l a r e q u ê t e i r r e c e v a b l e . 
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S U M M A R Y 1 

I m p a r t i a l i t y o f j u d g e b e l o n g i n g t o F r e e m a s o n s 
E x t r a o r d i n a r y r e m e d y a l l o w i n g a n n u l m e n t o f f i n a l j u d g m e n t 

A r t i c l e 6 § 1 

Impartial tribunal - Civil proceedings - Impartiality of judge belonging to Freemasons -
Alleged partiality of judge due to his and one party's membership of Freemasons 

A r t i c l e 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Extraordinary remedy allowing 
annulment of final judgment 

* 
* * 

T h e a p p l i c a n t i n s t i t u t e d p r o c e e d i n g s in t h e C i t y C o u r t a g a i n s t two c o m p a n i e s in 
o r d e r to o b t a i n d a m a g e s for a b r e a c h of c o n t r a c t . J u d g e T . p r e s i d e d over t h e C i ty 
C o u r t ' s las t ses s ion at w h i c h t h e a p p l i c a n t ' s ac t ion was r e j ec t ed . T h e a p p l i c a n t ' s 
a p p e a l was r e j e c t e d a n d his a p p l i c a t i o n for leave to a p p e a l w a s re fused . Af te r t h e 
C i t y C o u r t ' s j u d g m e n t h a d b e c o m e final, t h e a p p l i c a n t d i s cove red t h a t J u d g e T . 
w a s a F r e e m a s o n ; h e s u s p e c t e d m e m b e r s of t h e m a n a g e m e n t of o n e of t h e com
p a n i e s w h i c h he h a d sued of b e i n g F r e e m a s o n s a lso a n d c o n s i d e r e d t h a t t h i s cast 
d o u b t on J u d g e T. ' s i m p a r t i a l i t y w h e n d e c i d i n g his ca se . 

Held 
A r t i c l e 6 § 1 a n d Ar t i c l e 35 § 1: T h e a p p l i c a n t h a d failed to r e q u e s t t h e S u p r e m e 
C o u r t to a n n u l t h e j u d g m e n t of t h e C i t y C o u r t , as he could have d o n e w i t h i n one 
y e a r of b e c o m i n g a w a r e of t h e n e w c i r c u m s t a n c e s . In t h e S u p r e m e C o u r t ' s p r a c 
t ice , a n a r g u m e n t c h a l l e n g i n g t h e i m p a r t i a l i t y of a j u d g e h a d b e e n c o n s i d e r e d as a 
g r o u n d for t h e a n n u l m e n t of a final j u d g m e n t a n d th i s r e m e d y could t h e r e f o r e b e 
r e g a r d e d as effect ive. A l t h o u g h Ar t i c l e 35 § 1 d id no t a s a ru l e r e q u i r e r e so r t t o 
e x t r a o r d i n a r y r e m e d i e s , t h e a p p l i c a n t shou ld in t h e c i r c u m s t a n c e s h a v e e x h a u s t e d 
t h e e x t r a o r d i n a r y r e m e d y w h i c h w a s ava i l ab le . O n l y spec ia l c i r c u m s t a n c e s would 
h a v e abso lved h i m f rom th is ob l i ga t i on , b u t it was u n n e c e s s a r y t o dec ide w h e t h e r 
s u c h c i r c u m s t a n c e s ex i s t ed . It had not b e e n shown t h a t J u d g e T . would have b e e n 
subjec t ive ly b i a s e d b e c a u s e of his m e m b e r s h i p of t h e F r e e m a s o n s a n d from a n 
objec t ive po in t of view such m e m b e r s h i p could not in i tse l f p r e v e n t h i m from b e i n g 
a j u d g e . M o r e o v e r , it was u n n e c e s s a r y to dec ide in abstracto w h e t h e r a b o n d b e t w e e n 
a j u d g e a n d a p a r t y on t h e bas i s of F r e e m a s o n r y wou ld d i squa l i fy t h e j u d g e , s ince 
t h e r e was no ev idence of s u c h a bond a n d t h e a p p l i c a n t ' s a l l e g a t i o n was t h e r e f o r e 
u n s u b s t a n t i a t e d : m a n i f e s t l y i l l - founded. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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T H E F A C T S 

T h e a p p l i c a t i o n w a s o r i g i n a l l y s u b m i t t e d b y E s a K i i s k i n e n ( " t h e a p p l i 

c a n t " ) a n d M i k k o K o v a l a i n e n . T h e l a t t e r ' s c o m p l a i n t s w e r e d e c l a r e d 

i n a d m i s s i b l e b y t h e E u r o p e a n C o m m i s s i o n o f H u m a n R i g h t s ( " t h e C o m 

m i s s i o n " ) o n 2 8 M a y 1 9 9 7 . T h e p r e s e n t a p p l i c a n t i s a F i n n i s h n a t i o n a l w h o 

w a s b o r n i n 1 9 4 8 . H e is a b u s i n e s s m a n r e s i d e n t i n V i l l a l a . B e f o r e t h e 

C o u r t h e w a s r e p r e s e n t e d b y M r M . K o v a l a i n e n , a l a w y e r p r a c t i s i n g i n 

J o e n s u u . 

T h e f a c t s o f t h e c a s e , a s s u b m i t t e d b y t h e p a r t i e s , m a y b e s u m m a r i s e d 

a s f o l l o w s . 

A. The circumstances of the case 

I n M a r c h 1 9 8 9 t h e a p p l i c a n t s u e d a l i m i t e d p a r t n e r s h i p c o m p a n y ( " t h e 

P . c o m p a n y " ) a n d a finance c o m p a n y ( " t h e I. c o m p a n y " ) , f o r d a m a g e s 

r e s u l t i n g f r o m a b r e a c h o f c o n t r a c t r e l a t i n g t o h i s h i r e - p u r c h a s e o f a 

f o r e s t r y v e h i c l e a n d r e l a t e d e q u i p m e n t . H e a r g u e d , inter alia, t h a t t h e 

r e l e v a n t v e h i c l e m o d e l h a d n o t b e e n o f f i c i a l l y a p p r o v e d b y t h e a u t h o r i t i e s 

f o r t h e p u r p o s e a n d c o u l d n o t t h e r e f o r e b e u s e d . I n a f u r t h e r s u i t o f J u l y 

1 9 8 9 h e r e q u e s t e d t h a t t h e h i r e - p u r c h a s e c o n t r a c t b e d i s s o l v e d . 

T h e p a r t i e s a p p e a r e d t w e l v e t i m e s b e f o r e t h e t h e n C i t y C o u r t 

(raastuvanoikeus, radstuvurdtten) o f H e l s i n k i . T h e p r e s i d i n g j u d g e a p p a r e n t l y 

c h a n g e d o n a n u m b e r o f o c c a s i o n s . 

T h e c o u r t h e a r d t h i r t e e n w i t n e s s e s c a l l e d b y t h e a p p l i c a n t a n d t e n 

w i t n e s s e s c a l l e d b y t h e c o m p a n i e s . T h e p a r t i e s d i d n o t c a l l a n y f u r t h e r 

w i t n e s s e s . 

T h e a p p l i c a n t o b j e c t e d t o t h e h e a r i n g o f t w o w i t n e s s e s c a l l e d b y t h e 

c o m p a n i e s . F i r s t l y , h e o b j e c t e d t o t h e e x a m i n a t i o n o f w i t n e s s K . o n t h e 

g r o u n d s t h a t K . w a s a l i m i t e d p a r t n e r i n t h e P . c o m p a n y . T h e c o u r t d i s 

m i s s e d t h e a p p l i c a n t ' s o b j e c t i o n a n d h e a r d e v i d e n c e f r o m K . S e c o n d l y , t h e 

a p p l i c a n t o b j e c t e d t o t h e e x a m i n a t i o n o f P P . , a l a w y e r e m p l o y e d b y t h e 

I . c o m p a n y , s t a t i n g t h a t P P . h a d s a t a m o n g t h e a u d i e n c e a t l e a s t d u r i n g 

t h e first t h r e e c o u r t s e s s i o n s . T h e C i t y C o u r t a s k e d P P . w h e t h e r h e h a d 

p a r t i c i p a t e d in t h e p r e v i o u s p l e a d i n g s . P P . h a v i n g a n s w e r e d i n t h e n e g a 

t i v e , t h e C i t y C o u r t d i s m i s s e d t h e o b j e c t i o n . A c c o r d i n g t o t h e m i n u t e s o f 

t h e c a s e , t h e a p p l i c a n t a s k e d P P . w h e t h e r h e h a d b e e n p r e s e n t i n t h e 

c o u r t r o o m d u r i n g t h e t h r e e first c o u r t s e s s i o n s . P P . r e p l i e d t h a t h e h a d 

b e e n a m o n g t h e a u d i e n c e . T h e C i t y C o u r t a l s o h e a r d e v i d e n c e f r o m , 

a m o n g o t h e r s , K K . , t h e h e a d o f t h e s e r v i c e d e p a r t m e n t o f t h e P . c o m p a n y . 

I n N o v e m b e r 1 9 8 9 t h e I. c o m p a n y c o u n t e r s u e d t h e a p p l i c a n t f o r b r e a c h 

o f t h e h i r e - p u r c h a s e c o n t r a c t . O n 7 D e c e m b e r 1 9 8 9 t h e a p p l i c a n t o b j e c t e d 
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t o t h e c o u n t e r s u i t , c l a i m i n g t h a t t h e s u m m o n s h a d n o t b e e n d u l y s e r v e d 

o n h i m s i n c e h e h a d o n l y b e e n g i v e n c o p i e s o f t h e a n n e x e s t o t h e w r i t o f 

s u m m o n s . T h e C i t y C o u r t r e j e c t e d t h e o b j e c t i o n , n o t i n g t h a t t h e a p p l i c a n t 

h a d a c k n o w l e d g e d t h a t , a l t h o u g h h e h a d r e c e i v e d o n l y c o p i e s o f c e r t a i n 

a n n e x e s , t h e r e l e v a n t o r i g i n a l d o c u m e n t s h a d n e v e r t h e l e s s b e e n s h o w n t o 

h i m . 

T h e C i t y C o u r t ' s l a s t s e s s i o n o n 2 8 O c t o b e r 1 9 9 1 w a s p r e s i d e d o v e r b y 

J u d g e T . O n t h a t d a y t h e C i t y C o u r t r e j e c t e d t h e a p p l i c a n t ' s a c t i o n . T h e 

j u d g m e n t c o m p r i s e d t h r e e p a g e s . T h e m i n u t e s o f t h e l a s t c o u r t s e s s i o n 

s t a t e , inter alia, a s f o l l o w s : 

"... A f t e r j u d g m e n t h a d b e e n p r o n o u n c e d [ t h e a p p l i c a n t ' s c o u n s e l ] s t a t e d t h a t t h e lack 
of a n official a p p r o v a l of t h e ... v e h i c l e m o d e l h a d b e e n o n e of t h e g r o u n d s for t h e a c t i o n 
a n d t o d a y ... t h e p r i n c i p a l i s s u e . C o u n s e l ... t h e r e f o r e r e q u e s t e d t h a t t h e C i t y C o u r t 
p r o n o u n c e i t s e l f on t h e q u e s t i o n of t h e m o d e l a p p r o v a l . T h e p a r t i e s h a v i n g s t e p p e d o u t , 
t h e C i t y C o u r t i n s e r t e d a finding on t h i s po in t in i ts j u d g m e n t a n d p r o n o u n c e d it to t h e 
p a r t i e s . . . " 

O n t h i s p o i n t t h e C i t y C o u r t f o u n d t h a t it h a d n o t b e e n s h o w n t h a t t h e 

v e h i c l e r e q u i r e d a m o d e l a p p r o v a l a n d t h a t , i n a n y c a s e , t h e a p p l i c a n t h a d 

i n s p e c t e d a n d a c c e p t e d t h e v e h i c l e b e f o r e c o n c l u d i n g t h e h i r e - p u r c h a s e 

c o n t r a c t . 

I n N o v e m b e r 1 9 9 1 t h e a p p l i c a n t a p p e a l e d a g a i n s t t h e C i t y C o u r t ' s 

j u d g m e n t . H e s t a t e d , inter alia, t h a t w i t n e s s K K . s h o u l d n o t h a v e b e e n 

h e a r d a n d t h a t h i s t e s t i m o n y s h o u l d t h e r e f o r e b e i g n o r e d . I n a d d i t i o n , h e 

c r i t i c i s e d t h e p r o f i c i e n c y o f t h e j u d g e s o f t h e C i t y C o u r t . 

O n 2 0 O c t o b e r 1 9 9 3 , t h e C o u r t o f A p p e a l [hovioikeus, hovratten) a p p r o v e d 

t h e C i t y C o u r t ' s d e c i s i o n a s r e g a r d s t h e t w o p r o c e d u r a l o b j e c t i o n s 

c o n c e r n i n g w i t n e s s e s K . a n d P P . F u r t h e r m o r e , i t f o u n d n o i n d i c a t i o n t h a t 

K K . h a d b e e n p r e v e n t e d f r o m t e s t i f y i n g o n a c c o u n t o f h i s p o s i t i o n in t h e 

P . c o m p a n y . T h e C o u r t o f A p p e a l w e n t o n t o r e j e c t t h e a p p e a l a s a w h o l e . 

I n D e c e m b e r 1 9 9 3 t h e a p p l i c a n t r e q u e s t e d l e a v e t o a p p e a l . H e s t a t e d , 

inter alia, t h a t d u r i n g t h e h e a r i n g s o n e o f t h e j u d g e s o f t h e C i t y C o u r t h a d 

m a d e i m p r o p e r e y e c o n t a c t w i t h t h e c o m p a n i e s ' c o u n s e l . 

I n a d o c u m e n t s i g n e d by h e r o n 11 J a n u a r y 1 9 9 4 t h e a p p l i c a n t ' s w i f e 

c o n f i r m e d t h a t p r i o r t o b e i n g h e a r d a s a w i t n e s s b e f o r e t h e C i t y C o u r t a 

l a w y e r n a m e d P P . , e m p l o y e d b y t h e I. c o m p a n y , h a d s a t a m o n g t h e a u d i 

e n c e d u r i n g a t l e a s t t w o o r t h r e e c o u r t s e s s i o n s . A t t h e b e g i n n i n g o f t h e 

h e a r i n g s , t h e a p p l i c a n t ' s c o u n s e l h a d a l r e a d y o b j e c t e d t o P P . ' s p r e s e n c e . 

T h e d o c u m e n t w a s s u b m i t t e d t o t h e C o m m i s s i o n a s a n a n n e x t o t h e 

a p p l i c a t i o n . 

O n 13 M a y 1 9 9 4 , t h e S u p r e m e C o u r t (korkein oikeus, hbgsta domstolen) 
r e f u s e d t h e a p p l i c a n t l e a v e t o a p p e a l . I t is n o t a p p a r e n t w h e t h e r t h e 

a b o v e - m e n t i o n e d d o c u m e n t o f 11 J a n u a r y 1 9 9 4 w a s s u b m i t t e d t o t h e 

S u p r e m e C o u r t . 
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I n a d o c u m e n t s i g n e d b y t h e m o n 13 J u n e 1 9 9 4 t h e a p p l i c a n t a n d h i s 

w i f e s t a t e d , a m o n g o t h e r t h i n g s , t h a t w h i l e t h e c a s e w a s p e n d i n g b e f o r e 

t h e C i t y C o u r t , c o u n s e l f o r t h e I. c o m p a n y a n d P P . t h e l a w y e r e m p l o y e d b y 

i t , r e p e a t e d l y s t a t e d t h a t b e c a u s e o f t h e i r c o n t a c t s w i t h t h e j u d i c i a r y t h e 

a p p l i c a n t ' s a c t i o n w a s b o u n d t o fa i l . 

I n a l a t e r c iv i l c a s e , c o m p l e t e l y u n r e l a t e d t o t h e a p p l i c a n t ' s c a s e , o n e 

o f t h e p a r t i e s r e q u e s t e d t h a t t h e a b o v e - m e n t i o n e d J u d g e T . s t e p d o w n 

o n a c c o u n t o f h i s b e i n g a m e m b e r o f t h e F r e e m a s o n s (vapaamuurarit, 

frimurarna) a s w e r e s o m e o f t h e d i r e c t o r s o f t h e o t h e r p a r t y . T h e H e l s i n k i 

D i s t r i c t C o u r t ( t h e f o r m e r C i t y C o u r t ) , w h e r e t h e c a s e w a s p e n d i n g , 

r e j e c t e d t h i s r e q u e s t o n 2 1 A u g u s t 1 9 9 5 . L a t e r , a p e t i t i o n w a s f i l e d w i t h 

t h e P a r l i a m e n t a r y O m b u d s m a n (eduskunnan oikeu.sasiamies, riksdagens justi-

tieombudsman). O n 4 S e p t e m b e r 1 9 9 5 J u d g e T . e x c l u d e d h i m s e l f f r o m t h e 

c a s e o n h i s o w n i n i t i a t i v e . 

T h e a p p l i c a n t b e c a m e a w a r e o f J u d g e T . ' s m e m b e r s h i p o f t h e 

F r e e m a s o n s t h r o u g h a n e w s p a p e r r e p o r t o f 9 S e p t e m b e r 1 9 9 5 . I t is n o t 

k n o w n , h o w e v e r , w h e n h e s t a r t e d t o b e l i e v e t h a t s o m e o f t h e m e m b e r s 

b e l o n g i n g t o t h e m a n a g e m e n t o f t h e I. c o m p a n y w e r e , o r m i g h t b e , 

F r e e m a s o n s . 

N o r is it a p p a r e n t w h i c h m e m b e r s b e l o n g i n g t o t h e I. c o m p a n y ' s m a n 

a g e m e n t , if a n y , w e r e F r e e m a s o n s a t t h e r e l e v a n t t i m e . 

T h e a p p l i c a n t d i d n o t r e q u e s t t h a t t h e c a s e b e r e o p e n e d . 

B. Relevant domestic law and practice 

A c c o r d i n g t o C h a p t e r 3 1 , A r t i c l e 1, o f t h e C o d e o f J u d i c i a l P r o c e d u r e 

(pikeudenkaymiskaari, rdttegangs balk), a j u d g m e n t w h i c h h a s a c q u i r e d l e g a l 

f o r c e m a y b e n u l l i f i e d [poistaa, undanroja) b y a c o u r t o f a p p e a l o r t h e 

S u p r e m e C o u r t o n a c c o u n t o f a p r o c e d u r a l e r r o r if, fo r i n s t a n c e , t h e c a s e 

w a s e x a m i n e d a l t h o u g h t h e c o u r t l a c k e d a q u o r u m o r if i t s h o u l d o f i t s o w n 

m o t i o n h a v e d e c l i n e d t o e x a m i n e t h e c a s e fo r a p a r t i c u l a r r e a s o n ( 1 ) ; o r if 

a n o t h e r p r o c e d u r a l e r r o r h a s o c c u r r e d w h i c h is f o u n d t o h a v e o r c a n b e 

p r e s u m e d t o h a v e e s s e n t i a l l y i n f l u e n c e d t h e o u t c o m e o f t h e c a s e ( 4 ) . I f 

n u l l i f i c a t i o n is s o u g h t o n t h e s e g r o u n d s , t h e a p p l i c a t i o n s h a l l b e l o d g e d 

w i t h i n s i x m o n t h s f r o m t h e d a t e w h e n t h e j u d g m e n t s o u g h t t o b e a n n u l l e d 

a c q u i r e d l e g a l f o r c e ( A r t i c l e 2 ) . 

A c c o r d i n g t o C h a p t e r 3 1 , A r t i c l e 7 , o f t h e C o d e o f J u d i c i a l P r o c e d u r e , a 

j u d g m e n t i n a c ivi l c a s e w h i c h h a s a c q u i r e d l e g a l f o r c e m a y b e a n n u l l e d 

(purkaa, aterbryta) b y t h e S u p r e m e C o u r t if, f o r i n s t a n c e , a m e m b e r o r a n 

o f f i c i a l o f t h e c o u r t h a s c o m m i t t e d a c r i m i n a l a c t w h i c h c a n b e p r e s u m e d 

t o h a v e i n f l u e n c e d t h e o u t c o m e o f t h e c a s e ( 1 ) ; i f a c i r c u m s t a n c e o r p i e c e 

o f e v i d e n c e , w h i c h w a s n o t i n t r o d u c e d p r e v i o u s l y , is r e f e r r e d t o a n d 

i n t r o d u c i n g i t w o u l d p r o b a b l y h a v e l e d t o a d i f f e r e n t o u t c o m e o f t h e 

c a s e ( 3 ) ; o r if t h e j u d g m e n t is b a s e d o n a m a n i f e s t l y i n c o r r e c t a p p l i c a t i o n 
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o f t h e l a w ( 4 ) . S u c h a n a p p l i c a t i o n s h a l l b e l o d g e d w i t h i n o n e y e a r f r o m t h e 

d a t e w h e n t h e a p p l i c a n t b e c a m e a w a r e o f t h e c i r c u m s t a n c e o n w h i c h t h e 

a p p l i c a t i o n is b a s e d ( 3 ) , o r j u d g m e n t c o n c e r n i n g t h e c r i m i n a l a c t ( 1 ) , o r 

t h e j u d g m e n t s o u g h t t o b e a n n u l l e d ( 4 ) a c q u i r e d l e g a l f o r c e . I n t h e t w o 

first-mentioned c a s e s t h e a p p l i c a t i o n s h a l l a t a n y r a t e b e m a d e w i t h i n five 

y e a r s f r o m t h e d a t e w h e n t h e j u d g m e n t s o u g h t t o b e a n n u l l e d a c q u i r e d 

l e g a l f o r c e , u n l e s s w e i g h t y r e a s o n s a r e p u t f o r w a r d fo r a l a t e r a p p l i c a t i o n 

( s e c t i o n 10 a n d t h e S u p r e m e C o u r t ' s p r e c e d e n t n o . 1 9 9 4 : 1 1 1 ) . 

I n a j u d g m e n t o f 2 8 M a r c h 1 9 9 7 , t h e S u p r e m e C o u r t n u l l i f i e d , b y v i r t u e 

o f C h a p t e r 3 1 , A r t i c l e 1, o f t h e C o d e o f J u d i c i a l P r o c e d u r e , a d e c i s i o n o f 

i t s o w n fo r a r e a s o n r e l a t i n g t o t h e d i s q u a l i f i c a t i o n o f a j u d g e w h o h a d 

p a r t i c i p a t e d i n t h e t a k i n g o f t h a t d e c i s i o n . 

C O M P L A I N T S 

T h e a p p l i c a n t c o m p l a i n e d t h a t h e w a s d e n i e d a f a i r h e a r i n g b e f o r e a n 

i m p a r t i a l t r i b u n a l . 

T h e a p p l i c a n t m a i n t a i n e d t h a t t h e C i t y C o u r t h e a r d b i a s e d w i t n e s s e s 

c a l l e d b y t h e a p p l i c a n t ' s a d v e r s a r i e s b u t i g n o r e d i n s p e c t i o n r e p o r t s d r a w n 

u p b y w i t n e s s e s c a l l e d b y t h e a p p l i c a n t . T h e c o u r t e x a m i n e d t h e I . c o m 

p a n y ' s c o u n t e r s u i t , a l t h o u g h t h e s u m m o n s h a d n o t b e e n p r o p e r l y s e r v e d 

o n t h e a p p l i c a n t . F u r t h e r m o r e , t h e c o u r t f a i l e d t o e x a m i n e t h e a p p l i c a n t ' s 

p r i n c i p a l a r g u m e n t . L a s t l y , t h e r e w a s a l a c k o f e q u a l i t y o f a r m s b e t w e e n 

t h e p a r t i e s . 

O n 11 S e p t e m b e r 1 9 9 5 t h e a p p l i c a n t s u p p l e m e n t e d h i s c o m p l a i n t 

r e f e r r i n g t o t h e f r e s h i n f o r m a t i o n c o n c e r n i n g J u d g e T . ' s m e m b e r s h i p o f 

t h e F r e e m a s o n s . H e n o w a l s o c o m p l a i n e d t h a t t h a t s a m e J u d g e T . o f t h e 

C i t y C o u r t w a s p a r t i a l w h e n e x a m i n i n g h i s c a s e , b e i n g a F r e e m a s o n l i k e 

s e v e r a l m e m b e r s o f t h e I . c o m p a n y ' s b o a r d o f d i r e c t o r s a n d p o s s i b l y 

b e l o n g i n g t o t h e s a m e b r a n c h o f F r e e m a s o n s a s t h e y d i d . 

T h e a p p l i c a n t i n v o k e d A r t i c l e 6 o f t h e C o n v e n t i o n i n t h i s r e s p e c t . 

P R O C E D U R E 

T h e a p p l i c a t i o n w a s l o d g e d w i t h t h e C o m m i s s i o n o n 1 N o v e m b e r 1 9 9 4 

a n d r e g i s t e r e d o n 2 6 J a n u a r y 1 9 9 5 . 

O n 2 8 M a y 1 9 9 7 t h e C o m m i s s i o n d e c i d e d t o c o m m u n i c a t e t h e a p p l i 

c a n t ' s c o m p l a i n t c o n c e r n i n g t h e a l l e g e d p a r t i a l i t y o f J u d g e T . o f t h e 

H e l s i n k i C i t y C o u r t t o t h e G o v e r n m e n t , t o a d j o u r n t h e e x a m i n a t i o n o f h i s 

c o m p l a i n t r e l a t i n g t o t h e a l l e g e d u n f a i r n e s s o f t h e p r o c e e d i n g s a n d t o 

d e c l a r e t h e r e m a i n d e r o f t h e a p p l i c a t i o n i n a d m i s s i b l e . 
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T h e G o v e r n m e n t ' s w r i t t e n o b s e r v a t i o n s w e r e s u b m i t t e d o n 5 S e p t e m 

b e r 1 9 9 7 , a f t e r a n e x t e n s i o n o f t h e t i m e - l i m i t f i x e d for t h a t p u r p o s e . T h e 

a p p l i c a n t r e p l i e d o n 3 1 O c t o b e r 1 9 9 7 . 

O n 9 D e c e m b e r 1 9 9 7 t h e C o m m i s s i o n g r a n t e d t h e a p p l i c a n t l e g a l a i d . 

O n 1 N o v e m b e r 1 9 9 8 , b y o p e r a t i o n o f A r t i c l e 5 § 2 o f P r o t o c o l N o . 11 t o 

t h e C o n v e n t i o n , t h e c a s e fe l l t o b e e x a m i n e d b y t h e C o u r t i n a c c o r d a n c e 

w i t h t h e p r o v i s i o n s o f t h a t P r o t o c o l . 

THE LAW 

T h e a p p l i c a n t c o m p l a i n e d t h a t h e w a s d e n i e d a f a i r h e a r i n g b e f o r e a n 

i m p a r t i a l t r i b u n a l a n d t h a t J u d g e T . o f t h e C i t y C o u r t w a s p a r t i a l w h e n 

e x a m i n i n g h i s c a s e s i n c e h e w a s a F r e e m a s o n . 

T h e C o u r t c o n s i d e r s t h a t t h e p r e s e n t c o m p l a i n t s fa l l t o b e c o n s i d e r e d 

u n d e r A r t i c l e 6 § 1 o f t h e C o n v e n t i o n , t h e r e l e v a n t p a r t o f w h i c h r e a d s a s 

f o l l o w s : 

" In t h e d e t e r m i n a t i o n of h i s civil r i g h t s e v e r y o n e is e n t i t l e d to a f a i r . . . h e a r i n g . . . by 

a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l e s t a b l i s h e d by law . . ." 

2. Concerning the alleged partiality ojJudge T. 

( a ) T h e G o v e r n m e n t a l l e g e d t h a t t h i s p a r t o f t h e a p p l i c a t i o n s h o u l d b e 

r e j e c t e d fo r n o n - e x h a u s t i o n o f d o m e s t i c r e m e d i e s o r , i n t h e a l t e r n a t i v e , a s 

h a v i n g b e e n i n t r o d u c e d o u t o f t i m e . 

T h e y a r g u e d t h a t , a l t h o u g h e x t r a o r d i n a r y r e m e d i e s a r e n o t g e n e r a l l y 

c o n s i d e r e d t o b e s u c h e f f e c t i v e a n d a d e q u a t e r e m e d i e s w h i c h a n a p p l i c a n t 

h a s t o e x h a u s t , i n t h e p r e s e n t c a s e a n e x t r a o r d i n a r y a p p e a l w o u l d h a v e 

o f f e r e d a n e f f e c t i v e r e m e d y f o r t h e p u r p o s e s o f f o r m e r A r t i c l e 2 6 ( A r t 

i c l e 3 5 § 1 s i n c e t h e e n t r y i n t o f o r c e o f P r o t o c o l N o . 11) o f t h e C o n v e n t i o n . 

T o s h o w t h e e f f e c t i v e n e s s o f a n e x t r a o r d i n a r y a p p e a l , t h e G o v e r n m e n t 

r e f e r r e d t o t h e S u p r e m e C o u r t ' s j u d g m e n t o f 2 8 M a r c h 1 9 9 7 b y w h i c h t h a t 

c o u r t n u l l i f i e d i t s o w n j u d g m e n t o n g r o u n d s r e l a t i n g t o b i a s . T h e r e f o r e , 

t h e G o v e r n m e n t m a i n t a i n e d t h a t t h e a p p l i c a n t h a d f a i l e d t o e x h a u s t 

d o m e s t i c r e m e d i e s . 

T h e G o v e r n m e n t a r g u e d , f u r t h e r m o r e , t h a t t h e a p p l i c a n t ' s i n i t i a l 

a p p l i c a t i o n d i d n o t i n c l u d e r e f e r e n c e s t o t h e e f f e c t t h a t J u d g e T . w o u l d 

h a v e b e e n b i a s e d w h e n p r e s i d i n g o v e r t h e C i t y C o u r t ' s l a s t s e s s i o n . 

A c c o r d i n g l y , t h e G o v e r n m e n t c o n s i d e r e d t h a t t h e i n i t i a l a p p l i c a t i o n d i d 

n o t c o n s t i t u t e a s u f f i c i e n t i n t r o d u c t i o n o f h i s l a t e r a p p l i c a t i o n f o r t h e 

p u r p o s e s o f f o r m e r A r t i c l e 2 6 o f t h e C o n v e n t i o n . T h e r e f o r e , t h e G o v e r n 

m e n t m a i n t a i n e d t h a t t h e l a t e r a p p l i c a t i o n w a s i n t r o d u c e d o u t o f t i m e . 

T h e a p p l i c a n t d i s p u t e d t h e s e a r g u m e n t s . 
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T h e C o u r t r e c a l l s t h a t t h e r u l e o f e x h a u s t i o n o f d o m e s t i c r e m e d i e s 

r e f e r r e d t o i n A r t i c l e 3 5 § 1 o f t h e C o n v e n t i o n o b l i g e s t h o s e s e e k i n g t o 

b r i n g t h e i r c a s e a g a i n s t t h e S t a t e b e f o r e a n i n t e r n a t i o n a l j u d i c i a l o r 

a r b i t r a l o r g a n t o u s e first t h e r e m e d i e s p r o v i d e d b y t h e n a t i o n a l l e g a l 

s y s t e m . C o n s e q u e n t l y , S t a t e s a r e d i s p e n s e d f r o m a n s w e r i n g b e f o r e a n 

i n t e r n a t i o n a l b o d y for t h e i r a c t s b e f o r e t h e y h a v e h a d a n o p p o r t u n i t y t o 

p u t m a t t e r s r i g h t t h r o u g h t h e i r o w n l e g a l s y s t e m . T h e r u l e is b a s e d o n 

t h e a s s u m p t i o n , r e f l e c t e d i n A r t i c l e 13 o f t h e C o n v e n t i o n , t h a t t h e r e i s a n 

e f f e c t i v e r e m e d y a v a i l a b l e i n r e s p e c t t o t h e a l l e g e d b r e a c h in t h e 

d o m e s t i c s y s t e m . I n t h i s w a y , it is a n i m p o r t a n t a s p e c t o f t h e p r i n c i p l e 

t h a t t h e m a c h i n e r y o f p r o t e c t i o n e s t a b l i s h e d b y t h e C o n v e n t i o n is s u b 

s i d i a r y t o t h e n a t i o n a l s y s t e m s s a f e g u a r d i n g h u m a n r i g h t s ( s e e t h e 

H a n d y s i d e v. t h e U n i t e d K i n g d o m j u d g m e n t o f 7 D e c e m b e r 1 9 7 6 , S e r i e s 

A n o . 2 4 , p . 2 2 , § 4 8 , a n d , mutatis mutandis, t h e A k d i v a r a n d O t h e r s 

v. T u r k e y j u d g m e n t o f 16 S e p t e m b e r 1 9 9 6 , Reports of Judgments and De
cisions 1 9 9 6 - I V , p . 1 2 1 0 , § 6 5 ) . 

T h e C o u r t r e i t e r a t e s t h a t t h e r u l e of e x h a u s t i o n of d o m e s t i c r e m e d i e s 

i n A r t i c l e 3 5 § 1 of t h e C o n v e n t i o n r e q u i r e s a n a p p l i c a n t t o h a v e n o r m a l 

r e c o u r s e t o r e m e d i e s w i t h i n t h e n a t i o n a l l e g a l s y s t e m w h i c h a r e a v a i l a b l e 

a n d s u f f i c i e n t t o a f f o r d r e d r e s s i n r e s p e c t o f t h e b r e a c h e s a l l e g e d . T h e 

e x i s t e n c e o f t h e r e m e d i e s i n q u e s t i o n m u s t b e s u f f i c i e n t l y c e r t a i n n o t o n l y 

i n t h e o r y b u t in p r a c t i c e , f a i l i n g w h i c h t h e y w i l l l a c k t h e r e q u i s i t e a c c e s s i 

b i l i t y a n d e f f e c t i v e n e s s . T h e r e is n o o b l i g a t i o n t o h a v e r e c o u r s e t o r e m 

e d i e s w h i c h a r e i n a d e q u a t e o r i n e f f e c t i v e ( s e e , inter alia, t h e A n d r o n i c o u 

a n d C o n s t a n t i n o u v. C y p r u s j u d g m e n t o f 9 O c t o b e r 1 9 9 7 , Reports 1 9 9 7 - V I , 
p p . 2 0 9 4 - 9 5 , § 1 5 9 ) . 

T h e C o u r t n o t e s t h a t t h e a p p l i c a n t d i d n o t b e c o m e a w a r e o f J u d g e 

T . ' s m e m b e r s h i p o f t h e F r e e m a s o n s u n t i l a b o u t fifteen m o n t h s a f t e r t h e 

C i t y C o u r t ' s j u d g m e n t h a d a c q u i r e d l e g a l f o r c e . H o w e v e r , u n d e r 

d o m e s t i c l a w t h e a p p l i c a n t c o u l d h a v e r e q u e s t e d t h e S u p r e m e C o u r t t o 

a n n u l t h e C i t y C o u r t ' s j u d g m e n t . T h e t i m e - l i m i t f o r a n a p p l i c a t i o n for 

a n n u l m e n t w a s o n e y e a r f r o m t h e d a y o n w h i c h t h e a p p l i c a n t b e c a m e 

a w a r e o f t h e f r e s h c i r c u m s t a n c e t h a t m i g h t h a v e c a u s e d d i s q u a l i f i c a t i o n 

o f t h e j u d g e . 

I n t h e c i r c u m s t a n c e s o f t h i s c a s e , t h e a n n u l m e n t o f t h e j u d g m e n t w a s 

t h e o n l y m e a n s b y w h i c h t h e r e s p o n d e n t S t a t e w o u l d h a v e b e e n p r o v i d e d 

a n o p p o r t u n i t y t o p u t m a t t e r s r i g h t t h r o u g h i t s o w n l e g a l s y s t e m . I n 

v i e w of t h e f ac t t h a t i n t h e S u p r e m e C o u r t ' s p r a c t i c e a r e a s o n r e l a t i n g 

t o t h e i m p a r t i a l i t y o f a j u d g e h a s b e e n r e g a r d e d a s a g r o u n d for n u l l i f i 

c a t i o n o f a j u d g m e n t t h a t h a d a c q u i r e d l e g a l f o r c e , t h e r e m e d y s h o u l d b e 

r e g a r d e d a s e f f e c t i v e . A l t h o u g h A r t i c l e 3 5 § 1 o f t h e C o n v e n t i o n d o e s n o t 

n o r m a l l y r e q u i r e r e s o r t t o e x t r a o r d i n a r y r e m e d i e s , t h e C o u r t c o n c l u d e s 

t h a t i n t h e c i r c u m s t a n c e s o f t h i s c a s e t h e a p p l i c a n t w a s , i n p r i n c i p l e , 

o b l i g e d t o e x h a u s t t h e e x t r a o r d i n a r y r e m e d y i n q u e s t i o n , u n l e s s t h e r e 
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w e r e s p e c i a l c i r c u m s t a n c e s a b s o l v i n g h i m f r o m t h i s o b l i g a t i o n ( s e e , mutatis 
mutandis, t h e a b o v e - m e n t i o n e d A k d i v a r a n d O t h e r s j u d g m e n t , p . 1 2 1 0 , 

§ 6 7 ) . 

H o w e v e r , t h e C o u r t c o n s i d e r s t h a t i n t h e i n s t a n t c a s e i t is n o t n e c e s s a r y 

t o d e c i d e w h e t h e r t h e r e w e r e s u c h s p e c i a l c i r c u m s t a n c e s o r w h e t h e r t h i s 

p a r t o f t h e a p p l i c a t i o n h a s b e e n i n t r o d u c e d w i t h i n t h e s i x - m o n t h p e r i o d 

b e c a u s e t h i s p a r t o f t h e a p p l i c a t i o n is i n a n y e v e n t i n a d m i s s i b l e fo r t h e 

f o l l o w i n g r e a s o n s . 

(b ) A s r e g a r d s t h e s u b s t a n c e o f t h e c o m p l a i n t , t h e G o v e r n m e n t 

s t a t e d t h a t t h e y h a d n o t b e e n a b l e t o find a n y i n f o r m a t i o n i n d i c a t i n g t h a t 

t h e I . c o m p a n y ' s e x e c u t i v e m a n a g e r o r a n y m e m b e r s o f i t s b o a r d w e r e o r 

w o u l d h a v e b e e n a t t h e r e l e v a n t t i m e m e m b e r s o f a M a s o n i c o r g a n i s a t i o n . 

T h e G o v e r n m e n t h a d c o n s u l t e d t h e m e m b e r s h i p c a t a l o g u e p u b l i s h e d b y 

t h e F i n n i s h F r e e m a s o n s . F u r t h e r m o r e , t h e y h a d a s k e d t h e p e r s o n s i n 

q u e s t i o n w h e t h e r t h e y w e r e F r e e m a s o n s . T h e y h a d a l l d e n i e d t h a t t h e y 

e v e r w e r e M a s o n s . 

T h e a p p l i c a n t m a i n t a i n e d t h a t t h e f a c t s w e r e a s s t a t e d i n h i s a p p l i 

c a t i o n . 

I t is w e l l e s t a b l i s h e d i n t h e c a s e - l a w o f t h e C o n v e n t i o n o r g a n s t h a t 

t h e r e a r e t w o a s p e c t s t o t h e r e q u i r e m e n t o f i m p a r t i a l i t y i n A r t i c l e 6 § 1 o f 

t h e C o n v e n t i o n . F i r s t , t h e t r i b u n a l m u s t b e s u b j e c t i v e l y i m p a r t i a l , t h a t i s , 

n o m e m b e r o f t h e t r i b u n a l s h o u l d h o l d a n y p e r s o n a l p r e j u d i c e o r b i a s . 

P e r s o n a l i m p a r t i a l i t y is p r e s u m e d u n l e s s t h e r e is e v i d e n c e t o t h e c o n t r a r y . 

S e c o n d l y , t h e t r i b u n a l m u s t a l s o b e i m p a r t i a l f r o m a n o b j e c t i v e v i e w p o i n t , 

t h a t i s , i t m u s t o f f e r s u f f i c i e n t g u a r a n t e e s t o e x c l u d e a n y l e g i t i m a t e d o u b t 

i n t h i s r e s p e c t ( s e e , inter alia, t h e F e y v. A u s t r i a j u d g m e n t o f 2 4 F e b r u a r y 
1 9 9 3 , S e r i e s A n o . 2 5 5 - A , p . 12, § 2 8 ) . 

A s t o t h e q u e s t i o n o f s u b j e c t i v e i m p a r t i a l i t y , i t h a s n o t b e e n s h o w n t h a t 

J u d g e T . w o u l d h a v e b e e n b i a s e d a g a i n s t t h e a p p l i c a n t b e c a u s e o f h i s 

m e m b e r s h i p o f t h e F r e e m a s o n s o r f o r o t h e r r e a s o n s . 

A s t o t h e q u e s t i o n o f o b j e c t i v e i m p a r t i a l i t y , it is i n d i s p u t a b l e t h a t 

J u d g e T . is a F r e e m a s o n . C o n s i d e r e d f r o m t h e o b j e c t i v e v i e w p o i n t , t h i s 

c a n n o t , i n i t se l f , p r e v e n t h i m f r o m b e i n g a j u d g e . 

R e g a r d i n g t h e q u e s t i o n o f w h e t h e r t h e m e m b e r s h i p o f s o m e o f t h e 

d i r e c t o r s o f t h e I . c o m p a n y c o u l d c a s t d o u b t o n t h e o b j e c t i v e i m p a r t i a l i t y 

o f J u d g e T . in t h i s p a r t i c u l a r c a s e , t h e C o u r t n o t e s t h a t t h e a p p l i c a n t h a s 

n o t p r o d u c e d a n y e v i d e n c e i n s u p p o r t o f h i s a l l e g a t i o n t h a t s o m e of t h e 

d i r e c t o r s m i g h t , in f a c t , b e F r e e m a s o n s a s J u d g e T . i s . 

T h e C o u r t is n o t c a l l e d u p o n t o g i v e a n o p i n i o n o n w h e t h e r , in abstracts, 
a b o n d b e t w e e n a j u d g e a n d a p a r t y o n t h e b a s i s o f F r e e m a s o n r y w o u l d 

d i s q u a l i f y t h e j u d g e . A s i n t h e i n s t a n t c a s e t h e r e is n o e v i d e n c e t h a t s u c h a 

b o n d e x i s t e d b e t w e e n J u d g e T . a n d t h e I. c o m p a n y ' s d i r e c t o r s , t h e C o u r t 

c o n c l u d e s t h a t t h e a l l e g a t i o n c o n c e r n i n g t h e p a r t i a l i t y o f t h e C i t y C o u r t is 

u n s u b s t a n t i a t e d . A n e x a m i n a t i o n b y t h e C o u r t o f t h e c o m p l a i n t s u b m i t t e d 
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d o e s n o t , t h e r e f o r e , d i s c l o s e a n y a p p e a r a n c e o f a v i o l a t i o n o f t h e r i g h t s a n d 

f r e e d o m s s e t o u t i n t h e C o n v e n t i o n , p a r t i c u l a r l y i n A r t i c l e 6 . 

I t f o l l o w s t h a t t h i s p a r t o f t h e a p p l i c a t i o n is m a n i f e s t l y i l l - f o u n d e d 

w i t h i n t h e m e a n i n g o f A r t i c l e 3 5 § 3 o f t h e C o n v e n t i o n . 

F o r t h e s e r e a s o n s , t h e C o u r t u n a n i m o u s l y 

Declares t h e r e m a i n d e r o f t h e a p p l i c a t i o n i n a d m i s s i b l e . 
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S O M M A I R E 1 

I m p a r t i a l i t é d ' u n j u g e f r a n c - m a ç o n 

R e c o u r s e x t r a o r d i n a i r e p e r m e t t a n t l ' a n n u l a t i o n d 'un j u g e m e n t d é f i n i t i f 

A r t i c l e 6 § 1 

Tribunal impartial - Procédure civile - Impartialité d'un juge franc-maçon — Partialité 

alléguée du juge à raison du fait que, comme l'une des parties au litige, il appartenait à la franc-

maçonnerie 
A r t i c l e 35 § 1 

Epuisement des voies de recours internes - Recours interne effectif - Recours extraordinaire 

permettant l'annulation d'un jugement définitif 

* 
* * 

Le r e q u é r a n t saisi t le t r i b u n a l m u n i c i p a l d ' u n e ac t ion en d o m m a g e s - i n t é r ê t s 

d i r i gée c o n t r e d e u x soc ié tés qu ' i l a ccusa i t d e r u p t u r e de c o n t r a t . C ' e s t le j u g e T . 

qu i p r é s i d a la d e r n i è r e a u d i e n c e d u t r i b u n a l m u n i c i p a l , à l ' i s sue d e l aque l l e 

l ' ac t ion du r e q u é r a n t fut r e j e t é e . L ' i n t é r e s s é i n t e r j e t a un a p p e l qu i é c h o u a , puis il 

sol l ic i ta l ' a u t o r i s a t i o n de f o r m e r u n pourvoi , d o n t il fut é g a l e m e n t d é b o u t é . 

A p r è s q u e la déc i s ion du t r i b u n a l m u n i c i p a l fut d e v e n u e déf in i t ive , le r e q u é r a n t 

découv r i t q u e le j u g e T . é t a i t f r a n c - m a ç o n . S o u p ç o n n a n t d e s m e m b r e s d e la 

d i r e c t i o n de l ' une d e s soc ié tés qu ' i l ava i t a t t a q u é e s d ' ê t r e e u x auss i f r a n c s - m a ç o n s , 

il s o u t i e n t q u e le j u g e T . n ' é t a i t p a s i m p a r t i a l lo r squ ' i l e x a m i n a sa c a u s e . 

Ar t i c l e s 6 § 1 e t 35 § 1 : le r e q u é r a n t a o m i s d ' i nv i t e r la C o u r s u p r ê m e à a n n u l e r le 

j u g e m e n t d u t r i b u n a l m u n i c i p a l c o m m e il a u r a i t pu le faire d a n s le dé l a i d ' u n a n à 

c o m p t e r du j o u r où il ava i t eu c o n n a i s s a n c e des c i r c o n s t a n c e s nouve l l e s . La C o u r 

s u p r ê m e a y a n t j u g e q u e le m a n q u e d ' i m p a r t i a l i t é d ' u n j u g e c o n s t i t u e u n e cause d e 

nu l l i t é d ' u n j u g e m e n t a y a n t acqu i s force d e chose j u g é e , le r e c o u r s doi t ê t r e r é p u t é 

effectif. B i e n q u e l ' a r t i c le 35 § 1 n ' e x i g e p a s n o r m a l e m e n t d e f o r m e r d e s r e c o u r s 

e x t r a o r d i n a i r e s , la C o u r c o n c l u t q u ' e u é g a r d a u x c i r c o n s t a n c e s d e l ' e spèce , le 

r e q u é r a n t avai t l ' ob l iga t ion d ' e x e r c e r ce lu i p r é c i t é . Seu l e s des c i r c o n s t a n c e s pa r 

t i cu l i è r e s a u r a i e n t pu le d i s p e n s e r d e c e t t e ob l iga t ion , m a i s la C o u r j u g e n e p a s 

avoi r à r e c h e r c h e r s'il y avai t p a r e i l l e s c i r c o n s t a n c e s e n l ' e spèce . Il n ' a p a s é t é 

d é m o n t r é q u e le j u g e T . eû t d e s p r é v e n t i o n s à l ' e n c o n t r e du r e q u é r a n t e n r a i son d e 

sa q u a l i t é d e f r a n c - m a ç o n e t , d ' u n po in t de vue objectif, c e t t e q u a l i t é ne s a u r a i t e n 

soi l ' e m p ê c h e r d ' ê t r e j u g e . D e s u r c r o î t , la C o u r n ' e s t p a s a p p e l é e à s ' e x p r i m e r in 

abstracto s u r la q u e s t i o n de savoir si u n l ien e n t r e un j u g e et u n e p a r t i e fondé s u r 

l eu r a p p a r t e n a n c e c o m m u n e à la f r a n c - m a ç o n n e r i e c o n s t i t u e u n e c a u s e d e 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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r é c u s a t i o n d u m a g i s t r a t , d è s lors q u e r i e n n e p rouve q u e p a r e i l l ien ex i s t â t . 

L ' a l l é g a t i o n d u r e q u é r a n t n ' a d è s lors pas é t é é t a y é e : d é f a u t m a n i f e s t e d e fonde

m e n t . 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

H a n d y s i d e c. R o y a u m e - U n i , a r r ê t du 7 d é c e m b r e 1976, sé r i e A n° 24 

Fey c. A u t r i c h e , a r r ê t du 24 févr ie r 1993, sé r i e A n° 255-A 

Akd iva r et a u t r e s c. T u r q u i e , a r r ê t d u 16 s e p t e m b r e 1996, Recueil des arrêts et 

décisions 1996-1V 

A n d r o n i c o u et C o n s t a n t i n o u c. C h y p r e , a r r ê t du 9 o c t o b r e 1997, Recueil 1997-VI 
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(...) 

E N F A I T 

L a r e q u ê t e f u t à l ' o r i g i n e i n t r o d u i t e p a r E s a K i i s k i n e n (« le r e q u é 

r a n t ») e t M i k k o K o v a l a i n e n . L e s g r i e f s d e c e d e r n i e r f u r e n t d é c l a r é s 

i r r e c e v a b l e s p a r l a C o m m i s s i o n e u r o p é e n n e d e s D r o i t s d e l ' H o m m e (« l a 

C o m m i s s i o n ») l e 2 8 m a i 1 9 9 7 . L e r e q u é r a n t d e v a n t l a C o u r e s t u n c i t o y e n 

f i n l a n d a i s n é e n 1 9 4 8 . H o m m e d ' a f f a i r e s , il r é s i d e à V i l l a l a . I l e s t r e p r é 

s e n t é d e v a n t l a C o u r p a r M f M . K o v a l a i n e n , a v o c a t i n s c r i t a u b a r r e a u d e 

J o e n s u u . 

L e s f a i t s d e la c a u s e , t e l s q u ' i l s o n t é t é s o u m i s p a r l e s p a r t i e s , p e u v e n t 

s e r é s u m e r c o m m e s u i t . 

A. Les circonstances de l'espèce 

E n m a r s 1 9 8 9 , le r e q u é r a n t i n t e n t a c o n t r e u n e s o c i é t é e n c o m m a n d i t e 

(« l a s o c i é t é P . ») e t u n e s o c i é t é d e financement (« l a s o c i é t é I. ») u n e 

a c t i o n e n d o m m a g e s - i n t é r ê t s p o u r r u p t u r e d ' u n c o n t r a t r e l a t i f à l a 

l o c a t i o n - v e n t e d ' u n v é h i c u l e f o r e s t i e r e t d e s e s é q u i p e m e n t s a c c e s s o i r e s . 

I l s o u t e n a i t n o t a m m e n t q u e le m o d è l e c o n c e r n é n ' a v a i t p a s é t é o f f i c i e l 

l e m e n t h o m o l o g u é p a r l e s a u t o r i t é s p o u r c e t u s a g e e t n e p o u v a i t d o n c ê t r e 

u t i l i s é . E n j u i l l e t 1 9 8 9 , d a n s l e c a d r e d ' u n a u t r e p r o c è s , il s o l l i c i t a l ' a n n u 

l a t i o n d u d i t c o n t r a t . 

L e s p a r t i e s c o m p a r u r e n t d o u z e fo is d e v a n t ce q u i é t a i t a l o r s l e t r i b u n a l 

m u n i c i p a l (raastuvanoikeus, râclstuvuràtten) d ' H e l s i n k i . L e p r é s i d e n t d e l a 

j u r i d i c t i o n c h a n g e a a p p a r e m m e n t à p l u s i e u r s r e p r i s e s . 

L e t r i b u n a l e n t e n d i t t r e i z e t é m o i n s c i t é s p a r l e r e q u é r a n t e t d i x c i t é s 

p a r l e s s o c i é t é s . L e s p a r t i e s n e c i t è r e n t p a s d ' a u t r e s t é m o i n s . 

L e r e q u é r a n t é m i t d e s o b j e c t i o n s à l ' a u d i t i o n d e d e u x t é m o i n s c i t é s p a r 

l e s s o c i é t é s . P r e m i è r e m e n t , i l p r o t e s t a c o n t r e l ' a u d i t i o n d u t é m o i n K . a u 

m o t i f q u e c e l u i - c i é t a i t u n c o m m a n d i t a i r e d e l a s o c i é t é P . L e t r i b u n a l 

r e j e t a l ' o b j e c t i o n e t r e c u e i l l i t la d é p o s i t i o n d e K . D e u x i è m e m e n t , le 

r e q u é r a n t s ' é l e v a c o n t r e l ' a u d i t i o n d e P P . , a v o c a t e m p l o y é p a r l a s o c i é t é I . , 

a u m o t i f q u e l ' i n t é r e s s é a v a i t a s s i s t é d a n s l e p u b l i c a u x t r o i s p r e m i è r e s 

a u d i e n c e s a u m o i n s d u p r o c è s . L e t r i b u n a l m u n i c i p a l d e m a n d a à P P . s ' i l 

a v a i t a s s i s t é a u x a u d i e n c e s p r é c é d e n t e s . P P . a y a n t r é p o n d u p a r l a n é g a 

t i v e , l e t r i b u n a l r e j e t a l ' o b j e c t i o n . D ' a p r è s l e c o m p t e r e n d u d e l ' a u d i e n c e , 

l e r e q u é r a n t d e m a n d a à P P . s ' i l a v a i t é t é p r é s e n t d a n s l a s a l l e d ' a u d i e n c e 

l o r s d e s t r o i s p r e m i è r e s a u d i e n c e s . P P . a u r a i t r é p o n d u q u ' i l é t a i t d a n s l e 

p u b l i c . P a r a i l l e u r s , l e t r i b u n a l m u n i c i p a l e n t e n d i t , e n t r e a u t r e s t é m o i n s , 

K K . , q u i é t a i t l e c h e f d u s e r v i c e d ' e n t r e t i e n d e l a s o c i é t é P . 

E n n o v e m b r e 1 9 8 9 , l a s o c i é t é I . p r é s e n t a u n e d e m a n d e r e c o n 

v e n t i o n n e l l e a r g u a n t d ' u n e r u p t u r e d u c o n t r a t d e l o c a t i o n - v e n t e p a r l e 
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r e q u é r a n t . L e 7 d é c e m b r e 1 9 8 9 , c e l u i - c i s o u l e v a u n e e x c e p t i o n d e p r o 

c é d u r e , a f f i r m a n t q u e l ' a s s i g n a t i o n n e l u i a v a i t p a s é t é d û m e n t n o t i f i é e 

p u i s q u ' o n n e l u i a v a i t r e m i s q u e d e s c o p i e s d e s a n n e x e s à l ' a c t e d ' a s s i 

g n a t i o n . L e t r i b u n a l m u n i c i p a l r e j e t a l ' e x c e p t i o n a u m o t i f q u e l e r e q u é 

r a n t a v a i t r e c o n n u q u e s'il n ' a v a i t e f f e c t i v e m e n t r e ç u q u e d e s c o p i e s d e 

c e r t a i n e s a n n e x e s , l e s d o c u m e n t s o r i g i n a u x p e r t i n e n t s l u i a v a i e n t b e l e t 

b i e n é t é m o n t r é s . 

L a d e r n i è r e a u d i e n c e d e v a n t le t r i b u n a l m u n i c i p a l , q u i e u t l i e u l e 

2 8 o c t o b r e 1 9 9 1 , é t a i t p r é s i d é e p a r le j u g e T . P a r u n j u g e m e n t l o n g d e 

t r o i s p a g e s , l e t r i b u n a l m u n i c i p a l y d é b o u t a le r e q u é r a n t d e s o n a c t i o n . 

L e c o m p t e r e n d u d e l ' a u d i e n c e e n q u e s t i o n c o m p o r t e le p a s s a g e 

s u i v a n t : 

« (...) A p r è s le p r o n o n c é d u j u g e m e n t , [ l ' avoca t d u r e q u é r a n t ] d é c l a r a q u e l ' a b s e n c e 

d ' u n e h o m o l o g a t i o n off iciel le d u m o d è l e (...) ava i t c o n s t i t u é l ' u n e d e s r a i s o n s p o u r 

l e s q u e l l e s l ' a c t i on ava i t é t é i n t e n t é e et ava i t f o r m é a u j o u r d ' h u i (...) la q u e s t i o n 

p r i n c i p a l e . Il i n v i t a d o n c le t r i b u n a l m u n i c i p a l à se p r o n o n c e r s u r la q u e s t i o n d e 

l ' h o m o l o g a t i o n d u m o d è l e . Les p a r t i e s é t a n t s o r t i e s d u p r é t o i r e , il i n s é r a d a n s s o n 

j u g e m e n t u n c o n s i d é r a n t r e l a t i f à ce p o i n t e t e n d o n n a l e c t u r e à l ' i n t e n t i o n d e s p a r t i e s . 

(...) » 

S u r c e p o i n t p r é c i s , le t r i b u n a l m u n i c i p a l e s t i m a q u ' i l n ' a v a i t p a s é t é 

d é m o n t r é q u e l e v é h i c u l e n é c e s s i t â t u n e h o m o l o g a t i o n o f f i c i e l l e , e t q u ' e n 

t o u t é t a t d e c a u s e le r e q u é r a n t l ' a v a i t i n s p e c t é e t a c c e p t é a v a n t d e 

c o n c l u r e l e c o n t r a t d e l o c a t i o n - v e n t e . 

E n n o v e m b r e 1 9 9 1 , le r e q u é r a n t i n t e r j e t a a p p e l d u j u g e m e n t d u t r i b u 

n a l m u n i c i p a l . I l s o u t e n a i t n o t a m m e n t q u e l e t é m o i n K K . n ' a u r a i t p a s d û 

ê t r e e n t e n d u e t q u e s o n t é m o i g n a g e n e d e v a i t d o n c p a s ê t r e p r i s e n 

c o m p t e . P a r a i l l e u r s , il m e t t a i t e n c a u s e l e s c o m p é t e n c e s d e s j u g e s d u 

t r i b u n a l m u n i c i p a l . 

L e 2 0 o c t o b r e 1 9 9 3 , l a c o u r d ' a p p e l (hovioikeus, hovràtten) c o n f i r m a l a 

d é c i s i o n d u t r i b u n a l m u n i c i p a l q u a n t a u x d e u x e x c e p t i o n s d e p r o c é d u r e 

r e l a t i v e s a u x t é m o i n s K . e t P P . E l l e c o n s i d é r a e n o u t r e q u e l a p o s i t i o n d e 

K K . d a n s l a s o c i é t é P . n e c o n s t i t u a i t n u l l e m e n t u n o b s t a c l e à s o n a u d i t i o n . 

E l l e r e j e t a l ' a p p e l e n s o n e n t i e r . 

E n d é c e m b r e 1 9 9 3 , le r e q u é r a n t s o l l i c i t a l ' a u t o r i s a t i o n d e f o r m e r u n 

p o u r v o i . I l s o u t e n a i t n o t a m m e n t q u ' a u c o u r s d e s a u d i e n c e s l ' u n d e s j u g e s 

d u t r i b u n a l m u n i c i p a l a v a i t é c h a n g é a v e c l e s a v o c a t s d e s s o c i é t é s d e s 

r e g a r d s s u s p e c t s . 

D a n s u n d o c u m e n t d a t é d u 11 j a n v i e r 1 9 9 4 e t s i g n é d e s a m a i n , l ' é p o u s e 

d u r e q u é r a n t c o n f i r m a q u ' a v a n t d ' ê t r e e n t e n d u c o m m e t é m o i n p a r l e 

t r i b u n a l m u n i c i p a l , u n a v o c a t n o m m é P P . e m p l o y é p a r l a s o c i é t é I . a v a i t 

a s s i s t é d a n s l e p u b l i c à a u m o i n s d e u x o u t r o i s a u d i e n c e s d u t r i b u n a l . A u 

d é b u t d e s p l a i d o i r i e s , l ' a v o c a t d u r e q u é r a n t a v a i t d é j à p r o t e s t é c o n t r e l a 

p r é s e n c e d e P P . L e d o c u m e n t e s t a n n e x é à l a r e q u ê t e p r é s e n t é e à la 

C o m m i s s i o n . 
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L e 13 m a i 1 9 9 4 , l a C o u r s u p r ê m e (korkein oikeus, hbgsta domstolen) r e f u s a 

a u r e q u é r a n t l ' a u t o r i s a t i o n d e la s a i s i r . L e d o s s i e r n e p e r m e t p a s d e 

d é t e r m i n e r si l e d o c u m e n t p r é c i t é d u 11 j a n v i e r 1 9 9 4 l u i fu t s o u m i s . 

D a n s u n d o c u m e n t d a t é d u 13 j u i n 1 9 9 4 e t s i g n é p a r e u x , l e r e q u é r a n t 

e t s o n é p o u s e d é c l a r è r e n t , e n t r e a u t r e s , q u ' a l o r s q u e l ' a f f a i r e é t a i t 

p e n d a n t e d e v a n t le t r i b u n a l m u n i c i p a l , le c o n s e i l d e la s o c i é t é I. e t l ' a v o c a t 

P P . e m p l o y é p a r c e l l e - c i a v a i e n t d é c l a r é à p l u s i e u r s r e p r i s e s q u e v u l e s 

c o n t a c t s q u ' i l s e n t r e t e n a i e n t a v e c l e s m a g i s t r a t s , l ' a c t i o n d u r e q u é r a n t 

n ' a v a i t a u c u n e c h a n c e d ' a b o u t i r . 

D a n s u n p r o c è s c iv i l u l t é r i e u r s a n s l i e n a u c u n a v e c l a c a u s e d u r e q u é 

r a n t , l ' u n e d e s p a r t i e s d e m a n d a l a r é c u s a t i o n d u j u g e T . p r é c i t é a u m o t i f 

q u e l e m a g i s t r a t é t a i t f r a n c - m a ç o n (vapaamuuraril, frimurarna), c o m m e 

c e r t a i n s d e s d i r e c t e u r s d e l a p a r t i e a d v e r s e . L e t r i b u n a l d e d i s t r i c t ( l ' a n 

c i e n t r i b u n a l m u n i c i p a l ) d ' H e l s i n k i , d e v a n t l e q u e l l ' a f f a i r e é t a i t p e n d a n t e , 

r e j e t a l a d e m a n d e d e r é c u s a t i o n le 21 a o û t 1 9 9 5 . P a r l a s u i t e , le m é d i a t e u r 

p a r l e m e n t a i r e (eduskunnan oikeusasiamies, riksdagens justitieombudsman) f u t 

s a i s i d ' u n e r e q u ê t e . L e 4 s e p t e m b r e 1 9 9 5 , l e j u g e T . s e d é p o r t a d e s o n 

p r o p r e c h e f . 

L e r e q u é r a n t a p p r i t q u e le j u g e T . é t a i t f r a n c - m a ç o n e n l i s a n t u n a r t i c l e 

d e j o u r n a l l e 9 s e p t e m b r e 1 9 9 5 . L e d o s s i e r n e p e r m e t t o u t e f o i s p a s d e d i r e 

q u a n d l ' i n t é r e s s é s ' e s t m i s à c r o i r e q u e c e r t a i n s d e s m e m b r e s d e l a d i r e c 

t i o n d e l a s o c i é t é I . é t a i e n t o u p o u v a i e n t ê t r e f r a n c s - m a ç o n s . 

L e d o s s i e r n e p e r m e t p a s n o n p l u s d e d i r e q u e l s m e m b r e s d e l a d i r e c 

t i o n d e l a s o c i é t é I. ( à s u p p o s e r q u ' i l y e n e û t ) é t a i e n t f r a n c s - m a ç o n s à 

l ' é p o q u e p e r t i n e n t e . 

L e r e q u é r a n t n e d e m a n d a p a s l a r é o u v e r t u r e d e l ' a f f a i r e . 

B. Le droit et la pratique internes pertinents 

D ' a p r è s l ' a r t i c l e 1 d u c h a p i t r e 3 1 d u c o d e d e p r o c é d u r e j u d i c i a i r e 

(oikeudenkàymiskaari, ràttegângs balk), u n j u g e m e n t p a s s é e n f o r c e d e c h o s e 

j u g é e p e u t ê t r e d é c l a r é n u l (poistaa, undanroja) p a r u n e c o u r d ' a p p e l o u p a r 

la C o u r s u p r ê m e p o u r e r r e u r p r o c é d u r a l e s i , p a r e x e m p l e , l ' a f f a i r e a é t é 

e x a m i n é e a l o r s q u e l a c o n d i t i o n d e q u o r u m n ' é t a i t p a s r e m p l i e o u q u e l e 

t r i b u n a l a u r a i t d û r e f u s e r d ' o f f i c e d ' e x a m i n e r l a c a u s e p o u r u n e r a i s o n 

p a r t i c u l i è r e ( 1 ) , o u si a é t é c o m m i s e u n e a u t r e e r r e u r p r o c é d u r a l e j u g é e 

a v o i r e u o u s u s c e p t i b l e d ' a v o i r e u u n e i n f l u e n c e s u b s t a n t i e l l e s u r l ' i s s u e d e 

l a c a u s e ( 4 ) . U n e d e m a n d e d e d é c l a r a t i o n d e n u l l i t é f o n d é e s u r c e s m o t i f s 

d o i t ê t r e i n t r o d u i t e d a n s l e s s ix m o i s à c o m p t e r d e l a d a t e à l a q u e l l e l e 

j u g e m e n t c o n t e s t é e s t p a s s é e n f o r c e d e c h o s e j u g é e ( a r t i c l e 2 ) . 

D ' a p r è s l ' a r t i c l e 7 d u c h a p i t r e 3 1 d u c o d e d e p r o c é d u r e j u d i c i a i r e , u n 

j u g e m e n t r e n d u e n m a t i è r e c i v i l e e t a y a n t a c q u i s f o r c e d e c h o s e j u g é e p e u t 

ê t r e a n n u l é (purkaa, âterbryta) p a r l a C o u r s u p r ê m e s i , p a r e x e m p l e , u n 
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m e m b r e o u u n a g e n t d u t r i b u n a l a c o m m i s u n d é l i t q u e l ' o n p e u t 

p r é s u m e r a v o i r e u u n e i n f l u e n c e s u r l ' i s s u e d e l a c a u s e ( 1 ) , si s o n t i n v o q u é s 

u n e c i r c o n s t a n c e o u u n é l é m e n t d e p r e u v e n o n i n v o q u é s a u p a r a v a n t e t 

d o n t l ' i n v o c a t i o n a u r a i t p r o b a b l e m e n t c o n d u i t à u n e i s s u e d i f f é r e n t e d e l a 

c a u s e ( 3 ) , o u si l e j u g e m e n t r e p o s e s u r u n e a p p l i c a t i o n m a n i f e s t e m e n t 

e r r o n é e d e l a lo i ( 4 ) . L a d e m a n d e d ' a n n u l a t i o n d o i t ê t r e i n t r o d u i t e d a n s l e 

d é l a i d ' u n a n à c o m p t e r d e l a d a t e à l a q u e l l e le d e m a n d e u r a p r i s c o n 

n a i s s a n c e d e l a c i r c o n s t a n c e s u r l a q u e l l e la d e m a n d e s e f o n d e ( 3 ) o u à 

c o m p t e r d e l a d a t e à l a q u e l l e le j u g e m e n t r e l a t i f a u d é l i t ( 1 ) o u le j u g e 

m e n t d o n t l ' a n n u l a t i o n e s t d e m a n d é e ( 4 ) a a c q u i s f o r c e d e c h o s e j u g é e . 

D a n s l e s d e u x p r e m i e r s c a s , e l l e d o i t e n t o u t é t a t d e c a u s e ê t r e p r é s e n t é e 

d a n s l e s c i n q a n s à c o m p t e r d e l a d a t e à l a q u e l l e le j u g e m e n t d o n t l ' a n n u 

l a t i o n e s t d e m a n d é e a a c q u i s f o r c e d e c h o s e j u g é e , à m o i n s q u e d e s r a i s o n s 

i m p é r i e u s e s n e j u s t i f i e n t le d é p a s s e m e n t d e c e d é l a i ( a r t i c l e 10 e t d é c i s i o n 

n" 1 9 9 4 : 1 1 1 d e l a C o u r s u p r ê m e ) . 

D a n s u n a r r ê t d u 2 8 m a r s 1 9 9 7 , l a C o u r s u p r ê m e d é c l a r a n u l l e s u r le 

f o n d e m e n t d e l ' a r t i c l e 1 d u c h a p i t r e 3 1 d u c o d e d e p r o c é d u r e j u d i c i a i r e 

u n e d é c i s i o n q u ' e l l e a v a i t e l l e - m ê m e r e n d u e , e n r e c o n n a i s s a n t l ' e x i s t e n c e 

d ' u n e c a u s e d e r é c u s a t i o n e n l a p e r s o n n e d ' u n j u g e q u i a v a i t p a r t i c i p é à 

s o n a d o p t i o n . 

G R I E F S 

L e r e q u é r a n t a f f i r m e n e p a s a v o i r b é n é f i c i é d ' u n p r o c è s é q u i t a b l e 

d e v a n t u n t r i b u n a l i m p a r t i a l . 

P r e m i è r e m e n t , le t r i b u n a l m u n i c i p a l a u r a i t e n t e n d u d e s t é m o i n s d e s 

p a r t i e s a d v e r s e s p r é v e n u s c o n t r e l u i , t o u t e n i g n o r a n t d e s r a p p o r t s d ' i n s 

p e c t i o n é t a b l i s p a r d e s t é m o i n s c i t é s p a r l u i . D e u x i è m e m e n t , le t r i b u n a l 

a u r a i t e x a m i n é l a d e m a n d e r e c o n v e n t i o n n e l l e f o r m é e p a r l a s o c i é t é I . 

a l o r s q u e l ' a s s i g n a t i o n n ' a v a i t p a s é t é n o t i f i é e a u r e q u é r a n t d a n s l e s 

r è g l e s . T r o i s i è m e m e n t , l e t r i b u n a l a u r a i t o m i s d e s e p e n c h e r s u r l ' a r g u 

m e n t p r i n c i p a l d u r e q u é r a n t . Q u a t r i è m e m e n t , l ' é g a l i t é d e s a r m e s e n t r e 

l e s p a r t i e s n ' a u r a i t p a s é t é r e s p e c t é e . 

L e 11 s e p t e m b r e 1 9 9 5 , l e r e q u é r a n t c o m p l é t a s e s g r i e f s e n s e r é f é r a n t à 

d e s i n f o r m a t i o n s f r a î c h e s c o n c e r n a n t l ' a p p a r t e n a n c e d u j u g e T . à l a f r a n c -

m a ç o n n e r i e . Il s o u t i e n t à p r é s e n t é g a l e m e n t q u e , f r a n c - m a ç o n c o m m e 

p l u s i e u r s m e m b r e s d e l a d i r e c t i o n d e l a s o c i é t é I . , l e s q u e l s a p p a r t e n a i e n t 

p e u t - ê t r e à l a m ê m e f a m i l l e d e f r a n c s - m a ç o n s q u e l u i , l e d i t m a g i s t r a t 

n ' é t a i t p a s i m p a r t i a l l o r s q u ' i l a e x a m i n é s a c a u s e . 

L e r e q u é r a n t i n v o q u e à c e t é g a r d l ' a r t i c l e 6 d e l a C o n v e n t i o n . 
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P R O C É D U R E 

L a r e q u ê t e a é t é i n t r o d u i t e d e v a n t l a C o m m i s s i o n le l ' r n o v e m b r e 1 9 9 4 

e t e n r e g i s t r é e le 2 6 j a n v i e r 1 9 9 5 . 

L e 2 8 m a i 1 9 9 7 , l a C o m m i s s i o n a d é c i d é d e c o m m u n i q u e r a u 

G o u v e r n e m e n t le g r i e f d u r e q u é r a n t r e l a t i f a u m a n q u e d ' i m p a r t i a l i t é d u 

j u g e T . d u t r i b u n a l m u n i c i p a l d ' H e l s i n k i , d ' a j o u r n e r l ' e x a m e n d u g r i e f 

r e l a t i f a u m a n q u e d ' é q u i t é d e l a p r o c é d u r e e t d e d é c l a r e r l a r e q u ê t e 

i r r e c e v a b l e p o u r le s u r p l u s . 

L e G o u v e r n e m e n t a d é p o s é s e s o b s e r v a t i o n s é c r i t e s l e 5 s e p t e m b r e 

1 9 9 7 , a p r è s s ' ê t r e v u a c c o r d e r u n e p r o l o n g a t i o n d u d é l a i i m p a r t i p o u r c e 

f a i r e . L e r e q u é r a n t y a r é p o n d u le 3 1 o c t o b r e 1 9 9 7 . 

L e 9 d é c e m b r e 1 9 9 7 , l a C o m m i s s i o n a a c c o r d é le b é n é f i c e d e l ' a s s i s 

t a n c e j u d i c i a i r e a u r e q u é r a n t . 

L e 1 " n o v e m b r e 1 9 9 8 , e n a p p l i c a t i o n d e l ' a r t i c l e 5 § 2 d u P r o t o c o l e n° 11 

à l a C o n v e n t i o n , l ' e x a m e n d e l a r e q u ê t e a é t é c o n f i é à l a C o u r . 

E N D R O I T 

L e r e q u é r a n t s o u t i e n t q u ' i l n ' a p a s b é n é f i c i é d ' u n p r o c è s é q u i t a b l e 

d e v a n t u n t r i b u n a l i m p a r t i a l e t q u e l e j u g e T . d u t r i b u n a l m u n i c i p a l 

m a n q u a i t d ' i m p a r t i a l i t é l o r s q u ' i l e x a m i n a s a c a u s e . 

L a C o u r e s t i m e q u e l e s d i t s g r i e f s d o i v e n t ê t r e e x a m i n é s s o u s l ' a n g l e d e 

l ' a r t i c l e 6 § 1 d e l a C o n v e n t i o n , d o n t l a p a r t i e p e r t i n e n t e e n l ' e s p è c e e s t 

a i n s i l i b e l l é e : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e so i t e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 

t r i b u n a l i n d é p e n d a n t et i m p a r t i a l , é t a b l i p a r la loi (...) » 

(...) 

2. Quant à la partialité alléguée du juge T. 

a ) L e G o u v e r n e m e n t s o u t i e n t q u e c e t t e p a r t i e d e l a r e q u ê t e d o i t ê t r e 

r e j e t é e p o u r n o n - é p u i s e m e n t d e s v o i e s d e r e c o u r s i n t e r n e s o u , s u b -

s i d i a i r e m e n t , p o u r t a r d i v e t é . 

Il a f f i r m e q u e si l e s r e c o u r s e x t r a o r d i n a i r e s n e s o n t g é n é r a l e m e n t p a s 

c o n s i d é r é s c o m m e e f f e c t i f s e t s u f f i s a n t s p o u r l ' a p p l i c a t i o n d e l a c o n d i t i o n 

d ' é p u i s e m e n t d e s v o i e s d e r e c o u r s i n t e r n e s , u n p o u r v o i e x t r a o r d i n a i r e 

a u r a i t e n l ' e s p è c e o f f e r t u n r e c o u r s e f f e c t i f a u x fins d e l ' a n c i e n a r t i c l e 2 6 

d e l a C o n v e n t i o n ( d e v e n u a r t i c l e 3 5 § 1 a v e c l ' e n t r é e e n v i g u e u r d u 

P r o t o c o l e n° 1 1 ) . P o u r l e p r o u v e r , il r e n v o i e à u n a r r ê t d e l a C o u r s u p r ê m e 

e n d a t e d u 2 8 m a r s 1 9 9 7 , p a r l e q u e l l a h a u t e j u r i d i c t i o n a d é c l a r é n u l 

p a r c e q u ' e n t a c h é d e p a r t i a l i t é u n a r r ê t q u ' e l l e a v a i t e l l e - m ê m e r e n d u . 
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I l c o n s i d è r e d o n c q u e l e r e q u é r a n t n ' a p a s é p u i s é l e s v o i e s d e r e c o u r s 

i n t e r n e s . 

Il s o u t i e n t e n o u t r e q u e l a r e q u ê t e i n i t i a l e d u r e q u é r a n t n e c o n t i e n t 

a u c u n g r i e f a u x t e r m e s d u q u e l l e j u g e T . a u r a i t e u d e s p r é v e n t i o n s 

l o r s q u ' i l p r é s i d a l a d e r n i è r e a u d i e n c e d u t r i b u n a l m u n i c i p a l . D è s l o r s , l a 

r e q u ê t e i n i t i a l e n e c o n s t i t u e r a i t p a s u n e i n t r o d u c t i o n s u f f i s a n t e d e l a 

r e q u ê t e u l t é r i e u r e a u x fins d e l ' a n c i e n a r t i c l e 2 6 d e l a C o n v e n t i o n . C e t t e 

d e r n i è r e r e q u ê t e s e r a i t d o n c t a r d i v e . 

L e r e q u é r a n t c o m b a t c e s a r g u m e n t s . 

L a C o u r r a p p e l l e q u e l a r è g l e d e l ' é p u i s e m e n t d e s v o i e s d e r e c o u r s 

i n t e r n e s é n o n c é e à l ' a r t i c l e 3 5 § 1 d e l a C o n v e n t i o n i m p o s e a u x p e r 

s o n n e s d é s i r e u s e s d ' i n t e n t e r c o n t r e l ' E t a t u n e a c t i o n d e v a n t u n o r g a n e 

j u d i c i a i r e o u a r b i t r a l i n t e r n a t i o n a l l ' o b l i g a t i o n d ' u t i l i s e r a u p a r a v a n t l e s 

r e c o u r s q u ' o f f r e le s y s t è m e j u r i d i q u e d e l e u r p a y s . L e s E t a t s n ' o n t d o n c 

p a s à r é p o n d r e d e l e u r s a c t e s d e v a n t u n o r g a n i s m e i n t e r n a t i o n a l a v a n t 

d ' a v o i r e u l a p o s s i b i l i t é d e r e d r e s s e r l a s i t u a t i o n d a n s l e u r o r d r e j u r i d i q u e 

i n t e r n e . C e t t e r è g l e s e f o n d e s u r l ' h y p o t h è s e , o b j e t d e l ' a r t i c l e 13 d e l a 

C o n v e n t i o n , q u e l ' o r d r e i n t e r n e o f f r e u n r e c o u r s e f f e c t i f q u a n t à la 

v i o l a t i o n a l l é g u é e . E l l e c o n s t i t u e a i n s i u n a s p e c t i m p o r t a n t d u p r i n c i p e 

s e l o n l e q u e l le m é c a n i s m e d e s a u v e g a r d e i n s t a u r é p a r l a C o n v e n t i o n 

r e v ê t u n c a r a c t è r e s u b s i d i a i r e p a r r a p p o r t a u x s y s t è m e s n a t i o n a u x d e 

g a r a n t i e d e s d r o i t s d e l ' h o m m e ( a r r ê t s H a n d y s i d e c . R o y a u m e - U n i d u 

7 d é c e m b r e 1 9 7 6 , s é r i e A n" 2 4 , p . 2 2 , § 4 8 , e t , mutatis mutandis, A k d i v a r e t 

a u t r e s c . T u r q u i e d u 1 6 s e p t e m b r e 1 9 9 6 , Recueil des arrêts et décisions 1996-TV, 

p . 1 2 1 0 , § 6 5 ) . 

L a C o u r r a p p e l l e e n o u t r e q u e l a d i t e r è g l e o b l i g e à f o r m e r l e s r e c o u r s 

n o r m a l e m e n t d i s p o n i b l e s e t s u f f i s a n t s d a n s l ' o r d r e j u r i d i q u e i n t e r n e p o u r 

p e r m e t t r e d ' o b t e n i r r é p a r a t i o n d e s v i o l a t i o n s a l l é g u é e s . C e s r e c o u r s 

d o i v e n t e x i s t e r à u n d e g r é s u f f i s a n t d e c e r t i t u d e , e n p r a t i q u e c o m m e e n 

t h é o r i e , s a n s q u o i l e u r m a n q u e n t l ' e f f e c t i v i t é e t l ' a c c e s s i b i l i t é v o u l u e s . 

R i e n n ' i m p o s e d ' u s e r d e r e c o u r s q u i n e s o n t n i a d é q u a t s n i e f f e c t i f s ( v o i r , 

e n t r e a u t r e s , l ' a r r ê t A n d r o n i c o u e t C o n s t a n t i n o u c. C h y p r e d u 9 o c t o b r e 

1 9 9 7 , Recueil 1 9 9 7 - V I , p p . 2 0 9 4 - 2 0 9 5 , § 1 5 9 ) . 

L a C o u r r e l è v e q u e le r e q u é r a n t n ' a a p p r i s q u e q u i n z e m o i s a p r è s q u e 

le j u g e m e n t d u t r i b u n a l m u n i c i p a l e u t a c q u i s f o r c e d e c h o s e j u g é e q u e l e 

j u g e T . é t a i t f r a n c - m a ç o n . T o u t e f o i s , s e l o n l e d r o i t i n t e r n e , il a u r a i t p u 

d e m a n d e r à l a C o u r s u p r ê m e d ' a n n u l e r l e d i t j u g e m e n t . L e d é l a i d a n s 

l e q u e l u n r e c o u r s e n a n n u l a t i o n p o u v a i t ê t r e i n t r o d u i t é t a i t d ' u n a n à 

c o m p t e r d u j o u r o ù le d e m a n d e u r a v a i t e u c o n n a i s s a n c e d e l a c i r c o n s t a n c e 

n o u v e l l e p r o p r e à c o n s t i t u e r u n e c a u s e d e r é c u s a t i o n d u j u g e . 

C o m p t e t e n u d e s c i r c o n s t a n c e s d e l a p r é s e n t e e s p è c e , l ' a n n u l a t i o n d u 

j u g e m e n t c o n s t i t u a i t l e s e u l m o y e n q u i e û t p e r m i s à l ' E t a t d é f e n d e u r d e 

r e d r e s s e r l a s i t u a t i o n d a n s le c a d r e d e s o n p r o p r e s y s t è m e j u r i d i q u e . L a 

C o u r s u p r ê m e a y a n t j u g é q u e l e m a n q u e d ' i m p a r t i a l i t é d ' u n j u g e c o n s t i -
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t u a i t u n e c a u s e d e n u l l i t é d ' u n j u g e m e n t a y a n t a c q u i s f o r c e d e c h o s e 

j u g é e , le r e c o u r s d o i t ê t r e r é p u t é e f fec t i f . B i e n q u e l ' a r t i c l e 3 5 § 1 d e l a 

C o n v e n t i o n n ' e x i g e p a s n o r m a l e m e n t d e f o r m e r d e s r e c o u r s e x t r a o r d i 

n a i r e s , l a C o u r c o n c l u t q u ' e u é g a r d a u x c i r c o n s t a n c e s d e l ' e s p è c e l e 

r e q u é r a n t a v a i t l ' o b l i g a t i o n d e f o r m e r c e l u i p r é c i t é , s a u f c i r c o n s t a n c e s 

p a r t i c u l i è r e s l ' e n d i s p e n s a n t ( v o i r , mutatis mutandis, l ' a r r ê t A k d i v a r e t 

a u t r e s p r é c i t é , p . 1 2 1 0 , § 6 7 ) . 

L a C o u r j u g e t o u t e f o i s n e p a s a v o i r à r e c h e r c h e r s ' i l y a v a i t p a r e i l l e s 

c i r c o n s t a n c e s e n l ' e s p è c e n i à d i r e si l a p a r t i e e n q u e s t i o n d e l a r e q u ê t e a 

é t é i n t r o d u i t e d a n s le d é l a i d e s i x m o i s , c e t t e p a r t i e é t a n t e n t o u t é t a t d e 

c a u s e i r r e c e v a b l e p o u r l e s r a i s o n s q u i s u i v e n t . 

b ) Q u a n t a u f o n d d u g r i e f , le G o u v e r n e m e n t a f f i r m e n ' a v o i r p u t r o u 

v e r a u c u n e i n f o r m a t i o n i n d i q u a n t q u e le d i r e c t e u r g é n é r a l o u d ' a u t r e s 

m e m b r e s d e l a d i r e c t i o n d e l a s o c i é t é I . é t a i e n t o u a u r a i e n t é t é , à l ' é p o q u e 

p e r t i n e n t e , m e m b r e s d e l ' o r g a n i s a t i o n m a ç o n n i q u e . I l a u r a i t c o n s u l t é l e 

c a t a l o g u e d e s m e m b r e s p u b l i é p a r l e s f r a n c s - m a ç o n s finlandais e t a u r a i t 

p a r a i l l e u r s d e m a n d é a u x p e r s o n n e s e n q u e s t i o n si e l l e s é t a i e n t f r a n c -

m a ç o n n e s . T o u t e s a u r a i e n t n i é l ' ê t r e . 

L e r e q u é r a n t m a i n t i e n t l e s f a i t s t e l s q u ' i l l e s a e x p o s é s d a n s s a r e q u ê t e . 

I l e s t b i e n é t a b l i d a n s l a j u r i s p r u d e n c e d e s o r g a n e s d e l a C o n v e n t i o n 

q u e l ' e x i g e n c e d ' i m p a r t i a l i t é p o s é e p a r l ' a r t i c l e 6 § 1 d e l a C o n v e n t i o n 

c o m p o r t e d e u x a s p e c t s . P r e m i è r e m e n t , le t r i b u n a l d o i t ê t r e s u b 

j e c t i v e m e n t i m p a r t i a l , c ' e s t - à - d i r e q u ' a u c u n d e s e s m e m b r e s n e d o i t a v o i r 

d e p r é j u g é s o u p r é v e n t i o n s p e r s o n n e l s . L ' i m p a r t i a l i t é p e r s o n n e l l e s e p r é 

s u m e j u s q u ' à p r e u v e d u c o n t r a i r e . D e u x i è m e m e n t , l e t r i b u n a l d o i t a u s s i 

ê t r e i m p a r t i a l d ' u n p o i n t d e v u e o b j e c t i f , c ' e s t - à - d i r e q u ' i l d o i t o f f r i r d e s 

g a r a n t i e s s u f f i s a n t e s p o u r e x c l u r e t o u t d o u t e l é g i t i m e à c e t é g a r d ( v o i r , 

n o t a m m e n t , l ' a r r ê t F e y c. A u t r i c h e d u 2 4 f é v r i e r 1 9 9 3 , s é r i e A n° 2 5 5 - A , 

p . 12 , § 2 8 ) . 

Q u a n t à l a q u e s t i o n d e l ' i m p a r t i a l i t é s u b j e c t i v e , il n ' a p a s é t é m o n t r é 

q u e l e j u g e T . e û t d e s p r é v e n t i o n s à l ' e n c o n t r e d u r e q u é r a n t e n r a i s o n d e 

s a q u a l i t é d e f r a n c - m a ç o n o u p o u r d ' a u t r e s m o t i f s . 

Q u a n t à l a q u e s t i o n d e l ' i m p a r t i a l i t é o b j e c t i v e , il e s t i n c o n t e s t a b l e q u e 

le j u g e T . e s t f r a n c - m a ç o n . C o n s i d é r é d ' u n p o i n t d e v u e o b j e c t i f , c e l a n e 

s a u r a i t , e n s o i , l ' e m p ê c h e r d ' ê t r e j u g e . 

E n c e q u i c o n c e r n e l a q u e s t i o n d e s a v o i r si l ' a p p a r t e n a n c e é v e n t u e l l e à 

l a f r a n c - m a ç o n n e r i e d e c e r t a i n s d e s d i r e c t e u r s d e l a s o c i é t é I. e s t d e 

n a t u r e à j e t e r u n d o u t e s u r l ' i m p a r t i a l i t é o b j e c t i v e d u j u g e T . d a n s l e c a s 

d ' e s p è c e , l a C o u r n o t e q u e le r e q u é r a n t n ' a p r o d u i t a u c u n e p r e u v e à 

l ' a p p u i d e s o n a l l é g a t i o n s e l o n l a q u e l l e c e r t a i n s d e s d i r e c t e u r s é t a i e n t e n 

f a i t f r a n c s - m a ç o n s c o m m e le j u g e T . 

L a C o u r n ' e s t p a s a p p e l é e à s ' e x p r i m e r in abstracto s u r l a q u e s t i o n d e 

s a v o i r s i u n l i e n e n t r e u n j u g e e t u n e p a r t i e f o n d é s u r l e u r a p p a r t e n a n c e 

c o m m u n e à l a f r a n c - m a ç o n n e r i e c o n s t i t u e u n e c a u s e d e r é c u s a t i o n d u 
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m a g i s t r a t . D è s l o r s q u ' e n l ' e s p è c e r i e n n e p r o u v e q u e p a r e i l l i e n e x i s t â t 

e n t r e le j u g e T . e t d e s d i r e c t e u r s d e l a s o c i é t é I . , l a C o u r c o n c l u t q u e 

l ' a l l é g a t i o n d e p a r t i a l i t é d u t r i b u n a l m u n i c i p a l n ' a p a s é t é é t a y é e . E n 

c o n s é q u e n c e , l ' e x a m e n p a r l a C o u r d u g r i e f à e l l e s o u m i s n e r é v è l e p a s u n e 

a p p a r e n c e d e v i o l a t i o n d e s d r o i t s e t l i b e r t é s é n o n c é s d a n s l a C o n v e n t i o n , 

s p é c i a l e m e n t e n s o n a r t i c l e 6 . 

Il e n r é s u l t e q u e c e t t e p a r t i e d e l a r e q u ê t e e s t m a n i f e s t e m e n t m a l 

f o n d é e , a u s e n s d e l ' a r t i c l e 3 5 § 3 d e l a C o n v e n t i o n . 

P a r c e s m o t i f s , l a C o u r , à l ' u n a n i m i t é , 

Déclare l a r e q u ê t e i r r e c e v a b l e p o u r le s u r p l u s . 
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McGUINNESS v. T H E U N I T E D KINGDOM DECISION !!!:: 

S U M M A R Y ' 

O b l i g a t i o n o f M e m b e r s o f P a r l i a m e n t to s w e a r a n o a t h o f a l l e g i a n c e to t h e 
m o n a r c h 

A r t i c l e 9 

Freedom of thought, conscience and religion - Oath of allegiance - Member of Parliament — 
Obligation of Members of Parliament to swear an oath of allegiance to the monarch 

A r t i c l e 10 

Freedom of expression - Oath of allegiance - Member of Parliament - Obligation of Members of 
Parliament to swear an oath of allegiance to the monarch - Member of Parliament denied access 
to facilities due to refusal to swear allegiance to monarch 

* 

T h e a p p l i c a n t was e l ec t ed M e m b e r of P a r l i a m e n t for a c o n s t i t u e n c y in N o r t h e r n 
I r e l a n d . H i s pa r ty , S inn Fe in , is a R e p u b l i c a n p a r t y c o m m i t t e d to t h e p r inc ip le t h a t 
t h e I r i sh peop le have t h e r igh t to s e l f - d e t e r m i n a t i o n . In l ine w i th his pa r t y ' s policy, 
he re fused to t a k e t h e o a t h of a l l e g i a n c e to t h e Br i t i sh m o n a r c h wh ich M e m b e r s of 
P a r l i a m e n t a r e r e q u i r e d to s w e a r a s a c o n d i t i o n for t a k i n g t h e i r s e a t s in Pa r l i a 
m e n t . T h e S p e a k e r of t h e H o u s e of C o m m o n s d e c i d e d t h a t t h e a p p l i c a n t , h a v i n g 
d e c l i n e d to t a k e his s e a t , s h o u l d be b a r r e d from u s i n g all serv ices a n d facil i t ies 
af forded to M e m b e r s of P a r l i a m e n t . T h e a p p l i c a n t unsuccessfu l ly app l i ed to t h e 
H i g h C o u r t of J u s t i c e of N o r t h e r n I r e l a n d for leave to a p p l y for j u d i c i a l rev iew of 
t h e S p e a k e r ' s dec i s ion . 

Held 
(1) Ar t i c l e 10: T h e i m p u g n e d m e a s u r e s w e r e p r e s c r i b e d by law a n d p a r l i a m e n 
t a r y p r a c t i c e . M o r e o v e r , t h e e x p r e s s i o n " t h e p r o t e c t i o n of o t h e r s " e x t e n d e d t o t h e 
p r o t e c t i o n of t h e c o n s t i t u t i o n a l p r inc ip l e s w h i c h u n d e r p i n a d e m o c r a c y . T h e 
r e q u i r e m e n t in issue f o r m e d p a r t of t h e r e s p o n d e n t S t a t e ' s s y s t e m of cons t i 
t u t i o n a l m o n a r c h y and could r e a s o n a b l y be viewed as an a f f i rma t ion of loyalty to 
t h e c o n s t i t u t i o n a l p r inc ip l e s s u p p o r t i n g t h e w o r k i n g s of r e p r e s e n t a t i v e d e m o c r a c y . 
It r e m a i n e d o p e n to t h e r e s p o n d e n t S t a t e to a t t a c h such a c o n d i t i o n to m e m b e r 
sh ip of P a r l i a m e n t a n d to m a k e access to faci l i t ies d e p e n d e n t on c o m p l i a n c e w i th 
it . F inal ly , t h e a p p l i c a n t had v o l u n t a r i l y r e n o u n c e d his r igh t to t a k e his sea t in t h e 
H o u s e of C o m m o n s in l ine w i th his own pol i t ica l bel iefs a n d n o t h i n g p r e v e n t e d h im 
f rom e x p r e s s i n g t h e views of his c o n s t i t u e n t s a n d p a r t y in o t h e r c o n t e x t s : 
man i fe s t ly i l l - founded. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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(2) Ar t i c l e 9: T h e a p p l i c a n t h a d not b e e n r e q u i r e d to s w e a r o r aff i rm a l l e g i a n c e 
t o a p a r t i c u l a r re l ig ion on p a i n of for fe i t ing h i s s e a t o r a s a c o n d i t i o n for t a k i n g it 
u p , n o r h a d he b e e n obl iged to forfeit h is R e p u b l i c a n conv ic t ions : m a n i f e s t l y ill-
f ounded . 

(3) Ar t i c l e 3 of P ro toco l No. 1: T h e S inn Fe in v o t e r s in t h e a p p l i c a n t ' s con
s t i t u e n c y h a d not b e e n d e p r i v e d of t h e i r r igh t to vo te or to s t a n d for e l ec t ion a n d 
h a d vo ted in full knowledge of t h e o a t h r e q u i r e m e n t . M o r e o v e r , t h e a p p l i c a n t 
cou ld m a k e his o p i n i o n s a n d t h o s e of his p a r t y a n d his c o n s t i t u e n t s k n o w n w i t h o u t 
h a v i n g access to t h e se rv ices a n d faci l i t ies in q u e s t i o n : man i f e s t l y i l l - founded. 

C a s e - l a w c i t e d b y t h e C o u r t 

M a t h i e u - M o h i n a n d Cle r fay t v. B e l g i u m , j u d g m e n t of 2 M a r c h 1987, Se r i e s A 
no . 113 
Boyle a n d Rice v. t h e U n i t e d K i n g d o m , j u d g m e n t of 27 Apr i l 1988, Se r i e s A no . 131 
C a s t e l l s v. S p a i n , j u d g m e n t of 23 Apr i l 1992, Se r i e s A no . 236 
Vogt v. G e r m a n y , j u d g m e n t of 26 S e p t e m b e r 1995, Se r i e s A no. 323 
A h m e d a n d O t h e r s v. t h e U n i t e d K i n g d o m , j u d g m e n t of 2 S e p t e m b e r 1998,Reports 
of Judgments and Decisions 1998-VI 
Buscarini and Others v. San Marino [ G C ], no. 2 4 6 4 5 / 9 4 , E C H R 1999-1 
Larkos v. Cyprus [ G C ] , no. 2 9 5 1 5 / 9 5 , E C H R 1999-1 
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T H E F A C T S 

T h e a p p l i c a n t [ M r M a r t i n M c G u i n n e s s ] is a n I r i s h c i t i z e n , b o r n i n 1 9 5 0 

i n N o r t h e r n I r e l a n d . H e is a n e l e c t e d M e m b e r o f t h e U n i t e d K i n g d o m 

P a r l i a m e n t , r e p r e s e n t i n g S i n n F e i n . H e l i ve s i n D e r r y , N o r t h e r n I r e l a n d . 

T h e a p p l i c a n t w a s r e p r e s e n t e d b e f o r e t h e C o u r t b y M r M . F l a n i g a n , a 

s o l i c i t o r p r a c t i s i n g i n B e l f a s t . 

A. The circumstances of the case 

T h e f a c t s a s s u b m i t t e d b y t h e a p p l i c a n t m a y b e s u m m a r i s e d a s f o l l o w s . 

I n t h e G e n e r a l E l e c t i o n h e l d o n 1 M a y 1 9 9 7 t h e a p p l i c a n t w a s e l e c t e d 

M e m b e r o f P a r l i a m e n t ( " M P " ) f o r t h e M i d - U l s t e r c o n s t i t u e n c y i n 

N o r t h e r n I r e l a n d . H i s p a r t y , S i n n F e i n , w h i c h p o l l e d 1 6 . 1 % o f t h e v o t e s 

c a s t i n N o r t h e r n I r e l a n d i n t h e G e n e r a l E l e c t i o n , is a n I r i s h R e p u b l i c a n 

p o l i t i c a l p a r t y c o m m i t t e d t o t h e p r i n c i p l e t h a t t h e I r i s h p e o p l e h a v e t h e 

r i g h t t o s e l f - d e t e r m i n a t i o n . 

T h e a p p l i c a n t m a d e k n o w n t o h i s c o n s t i t u e n t s d u r i n g t h e e l e c t o r a l 

c a m p a i g n t h a t , i n l i n e w i t h o f f i c i a l S i n n F e i n p o l i c y , h e w o u l d n o t t a k e t h e 

o a t h o f a l l e g i a n c e ( " t h e o a t h " ) t o t h e B r i t i s h m o n a r c h y w h i c h M P s a r e 

r e q u i r e d t o s w e a r a s a c o n d i t i o n fo r t a k i n g t h e i r s e a t s i n P a r l i a m e n t . T h e 

a p p l i c a n t d i d , h o w e v e r , a f f i r m t h a t h e w o u l d a t t e n d t h e P a l a c e o f 

W e s t m i n s t e r , t h e s e a t o f P a r l i a m e n t , i n o r d e r t o a v a i l h i m s e l f o f t h e n o r m a l 

f a c i l i t i e s a f f o r d e d t o M P s , n a m e l y o f f i ce a c c o m m o d a t i o n , s t a f f a l l o w a n c e s , 

r e s e a r c h f a c i l i t i e s , t r a v e l a l l o w a n c e s , b r o a d c a s t i n g s e r v i c e s a n d a c c e s s t o 

r e s t r i c t e d a r e a s f o r t h e p u r p o s e o f m a k i n g i n f o r m a l c o n t a c t w i t h o t h e r M P s . 

I t w a s t h e a p p l i c a n t ' s u n d e r s t a n d i n g t h a t e l e c t e d M e m b e r s w h o d i d n o t 

t a k e t h e o a t h w e r e n o n e t h e l e s s e n t i t l e d t o b e n e f i t f r o m t h e s e s e r v i c e s . 

T h e o a t h , a s s e t o u t i n s e c t i o n 1 o f t h e P a r l i a m e n t a r y O a t h s A c t o f 1 8 6 6 

( " t h e 1 8 6 6 A c t " ) , a m e n d e d b y s e c t i o n s 2 , 8 a n d 10 o f t h e P r o m i s s o r y O a t h s 

A c t o f 1 8 6 8 , is a s f o l l o w s : 

" I [ n a m e ] d o s w e a r t h a t I will b e f a i th fu l a n d b e a r t r u e a l l e g i a n c e t o H e r M a j e s t y 

Q u e e n E l i z a b e t h I I , h e r h e i r s a n d s u c c e s s o r s , a c c o r d i n g t o law. So h e l p m e G o d . " 

O n 14 M a y 1 9 9 7 t h e S p e a k e r o f t h e H o u s e o f C o m m o n s ( " t h e S p e a k e r " ) 

m a d e t h e f o l l o w i n g S t a t e m e n t t o t h e H o u s e : 

" T h i s H o u s e h a s t r a d i t i o n a l l y a c c o m m o d a t e d g r e a t e x t r e m e s of o p i n i o n . I a m s u r e 

t h e r e f o r e t h a t t h e H o u s e w o u l d not w i sh to p u t a n y u n n e c e s s a r y o b s t a c l e in t h e way of 

M e m b e r s w i s h i n g t o fulfil t h e i r d e m o c r a t i c m a n d a t e by a t t e n d i n g , s p e a k i n g a n d v o t i n g 

in t h e H o u s e . E q u a l l y , I feel c e r t a i n t h a t t h o s e w h o c h o o s e n o t t o t a k e t h e i r s e a t s h o u l d 

no t h a v e a c c e s s to t h e m a n y b e n e f i t s a n d fac i l i t i es t h a t a r e n o w a v a i l a b l e in t h e H o u s e 

w i t h o u t a l s o t a k i n g u p t h e i r r e s p o n s i b i l i t i e s a s M e m b e r s . 

T h e p r e s e n t p o s i t i o n is t h a t u n d e r t h e t e r m s of t h e P a r l i a m e n t a r y O a t h s Ac t 1866, 

a n y M e m b e r w h o fails t o t a k e t h e o a t h o r m a k e t h e a f f i r m a t i o n t h a t is r e q u i r e d by l aw 
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a n d w h o t h e n v o t e s o r s i t s d u r i n g a n y d e b a t e a f t e r t h e e l e c t i o n of t h e S p e a k e r is 
s u b j e c t to a p e n a l t y of [ G B P ] 5 0 0 o n e a c h o c c a s i o n a n d h i s o r h e r s e a t is a u t o m a t i c a l l y 
v a c a t e d . 

In 1924 o n e of m y p r e d e c e s s o r s r u l e d t h a t a n y s u c h M e m b e r cou ld n o t r e c e i v e a s a l a r y 
a n d t h i s r e g u l a t i o n a l so a p p l i e s to a l l o w a n c e s . 

I n t h e i n t e r e s t s of t h e H o u s e a n d m a k i n g u s e of t h e p o w e r v e s t e d in t h e S p e a k e r t o 

c o n t r o l a c c o m m o d a t i o n a n d se rv i ce s in t h e C o m m o n s p a r t s o f t h e P a l a c e of 

W e s t m i n s t e r a n d t h e p r e c i n c t s , I h a v e d e c i d e d t o e x t e n d t h e s e r e s t r i c t i o n s . A s f rom t h e 

d a t e o f t h e e n d of t h e Q u e e n ' s s p e e c h t h e s e r v i c e s t h a t a r e a v a i l a b l e t o all o t h e r 

M e m b e r s f rom t h e six d e p a r t m e n t s f rom t h e H o u s e a n d b e y o n d will n o t be o p e n for u s e 

by M e m b e r s w h o h a v e no t t a k e n t h e i r s e a t s by s w e a r i n g o r by a f f i r m a t i o n . . ." 

O n 19 M a y 1 9 9 7 t h e a p p l i c a n t t r a v e l l e d t o W e s t m i n s t e r t o g e t h e r w i t h 

M r G e r r y A d a m s , t h e o t h e r S i n n F e i n M P e l e c t e d a t t h e 1 9 9 7 G e n e r a l 

E l e c t i o n a n d l e a d e r o f t h e p a r t y . T h e y w e r e o f f i c i a l l y i n f o r m e d t h a t t h e y 

w o u l d b e b a r r e d f r o m u s i n g a n y s e r v i c e s o r f a c i l i t i e s if t h e y d i d n o t t a k e 

t h e p r e s c r i b e d o a t h . 

O n 4 J u l y 1 9 9 7 M r A d a m s w r o t e t o t h e S p e a k e r r e q u e s t i n g h e r t o 

r e v i e w h e r d e c i s i o n . T h e S p e a k e r r e p l i e d o n 8 J u l y 1 9 9 7 s t a t i n g t h a t h e r 

d e c i s i o n s t o o d fo r t h e r e a s o n s s e t o u t i n t h e S t a t e m e n t . 

O n 12 A u g u s t 1 9 9 7 t h e a p p l i c a n t a p p l i e d t o t h e H i g h C o u r t o f J u s t i c e o f 

N o r t h e r n I r e l a n d for l e a v e t o a p p l y for j u d i c i a l r e v i e w o f t h e S p e a k e r ' s 

d e c i s i o n a n d fo r a d e c l a r a t i o n t h a t t h e 1 8 6 6 A c t , i n s o f a r a s it r e q u i r e d 

h i m t o s w e a r o r a f f i r m a l l e g i a n c e t o t h e B r i t i s h m o n a r c h y , w a s i n c o m p a t 

i b l e w i t h h i s c o n s t i t u t i o n a l r i g h t s a s a n M P . M r J u s t i c e K e r r h e a r d t h e 

a p p l i c a t i o n o n 1 O c t o b e r 1 9 9 7 . 

O n 3 O c t o b e r 1 9 9 7 M r J u s t i c e K e r r r e f u s e d t h e a p p l i c a t i o n . A s t o t h e 

a p p l i c a n t ' s c h a l l e n g e t o t h e S p e a k e r ' s a u t h o r i t y t o e x t e n d t h e r e s t r i c t i o n 

o n f a c i l i t i e s a n d s e r v i c e s , t h e j u d g e r u l e d t h a t t h e S p e a k e r w a s a c t i n g a s a 

d e l e g a t e o f t h e H o u s e a n d o n b e h a l f o f t h e H o u s e . F u r t h e r m o r e , h e 

p o i n t e d o u t t h a t t h e g o v e r n m e n t o f t h e d a y d e c i d e d i n M a r c h 1 9 6 5 t h a t 

t h e c o n t r o l o f t h e a c c o m m o d a t i o n a n d s e r v i c e s i n t h e H o u s e o f C o m m o n s 

a n d i t s p r e c i n c t s s h o u l d b e v e s t e d in t h e S p e a k e r o n b e h a l f o f t h e H o u s e . 

T h e j u d g e f u r t h e r r u l e d t h a t h e w a s 

"... q u i t e s a t i s f i e d t h a t . . . t h e S p e a k e r ' s a c t i o n l i es s q u a r e l y w i t h i n t h e r e a l m of i n t e r 
n a l a r r a n g e m e n t s of t h e H o u s e of C o m m o n s a n d is n o t a m e n a b l e t o j u d i c i a l r ev i ew . 
C o n t r o l of i ts o w n i n t e r n a l a r r a n g e m e n t s h a s l o n g b e e n r e c o g n i s e d a s f a l l ing u n i q u e l y 
w i t h i n P a r l i a m e n t ' s d o m a i n a n d s u p e r i n t e n d e n c e f r o m t h e C o u r t ' s i n t e r v e n t i o n is 
e x c l u d e d . . ." 

A s t o t h e a p p l i c a n t ' s c h a l l e n g e t o t h e v a l i d i t y o f t h e 1 8 6 6 A c t 
M r J u s t i c e K e r r r u l e d t h a t , b e i n g p r i m a r y l e g i s l a t i o n , t h e c o u r t d i d n o t 
h a v e j u r i s d i c t i o n t o r e v i e w i t . 

A s t o t h e a p p l i c a n t ' s c l a i m t h a t t h e S p e a k e r ' s a c t i o n w a s n o t a " p r o 

c e e d i n g " u n d e r A r t i c l e 9 o f t h e B i l l o f R i g h t s o f 1 8 6 9 , t h e j u d g e d i d n o t r u l e 

o n t h e m a t t e r , b u t h e s a i d t h a t if i t h a d b e e n n e c e s s a r y fo r h i m t o d o s o , h e 
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w o u l d h a v e h e l d t h a t t h e S p e a k e r ' s d e c i s i o n t o i n t r o d u c e t h e r e s t r i c t i o n s 

w a s a p r o c e e d i n g i n P a r l i a m e n t a n d so c o u l d n o t b e c h a l l e n g e d b y w a y 

o f j u d i c i a l r e v i e w u n d e r A r t i c l e 9 o f t h e B i l l o f R i g h t s o f 1 8 6 9 ( s e e 

" R e l e v a n t d o m e s t i c l a w a n d p r a c t i c e " b e l o w ) . 

T h e a p p l i c a n t d i d n o t a p p e a l t o t h e C o u r t o f A p p e a l , f o l l o w i n g a d v i c e 

f r o m c o u n s e l t h a t a n a p p e a l w o u l d b e t o n o a v a i l . 

O n 4 D e c e m b e r 1 9 9 7 t h e S p e a k e r m e t w i t h t h e a p p l i c a n t a n d M r A d a m s , 

a n d r e f u s e d o n c e a g a i n t o r e c o n s i d e r h e r d e c i s i o n t o r e s t r i c t f a c i l i t i e s a n d 

s e r v i c e s o f P a r l i a m e n t t o M e m b e r s w h o h a d n o t t a k e n t h e o a t h . 

B. Relevant domestic law and practice 

A p p e n d e d t o t h e O f f i c i a l R e p o r t f o r 14 M a y 1 9 9 7 f o l l o w i n g t h e S t a t e 

m e n t o f t h e S p e a k e r w a s a l i s t o f s e r v i c e s t o w h i c h t h e n e w r e g u l a t i o n s 

a p p l y , i n c l u d i n g : l e g a l s e r v i c e s , p r o c e d u r a l s e r v i c e s ( i n c l u d i n g t h e t a b l i n g 

o f q u e s t i o n s , m o t i o n s a n d a m e n d m e n t s , a n d p u b l i c p e t i t i o n s ) , b r o a d 

c a s t i n g s e r v i c e s , V o t e O f f i c e s e r v i c e s , s e r v i c e s a v a i l a b l e f r o m t h e P a r l i a 

m e n t a r y O f f i c e o f S c i e n c e a n d T e c h n o l o g y , t h e p r o v i s i o n o f p a s s e s , s p e c i a l 

p e r m i t s a n d c a r p a r k i n g f a c i l i t i e s , a c c e s s t o t h o s e a r e a s w i t h i n t h e p a r l i a 

m e n t a r y p r e c i n c t s w h i c h a r e o p e n o n l y t o p a s s h o l d e r s , t h e b o o k i n g o f 

C o m m i t t e e r o o m s , c o n f e r e n c e r o o m s a n d i n t e r v i e w r o o m s , o f f i ce a c c o m 

m o d a t i o n s e r v i c e s fo r M e m b e r s a n d t h e i r s taf f , c o m p u t e r s e r v i c e s , e x c e p t 

t h o s e a v a i l a b l e t o t h e p u b l i c , t h e a l l o c a t i o n o f G a l l e r y t i c k e t s , t h e 

s p o n s o r i n g o f e x h i b i t i o n s i n t h e U p p e r W a i t i n g H a l l , M e m b e r s ' m e d i c a l 

s e r v i c e s , l i b r a r y a n d r e s e a r c h s e n d e e s , e x c e p t f o r t h o s e s e r v i c e s o f t h e 

P u b l i c I n f o r m a t i o n O f f i c e g e n e r a l l y a v a i l a b l e t o t h e p u b l i c , s e r v i c e s p r o 

v i d e d by t h e O f f i c i a l R e p o r t , p a y r o l l a n d o t h e r financial s e r v i c e s p r o v i d e d 

t o M e m b e r s a n d t h e i r s taf f , i n s u r a n c e s e r v i c e s , c a t e r i n g s e r v i c e s p r o v i d e d 

for M e m b e r s a n d t h e i r s taf f , i n c l u d i n g t h e s p o n s o r i n g o f b a n q u e t i n g 

s e r v i c e s , p o l i c e a n d s e c u r i t y a d v i c e a v a i l a b l e w i t h i n t h e p r e c i n c t s , s e r v i c e s 

i n t h e M e m b e r s ' p o s t o f f i ce s a n d t r a v e l s e r v i c e s . 

A r t i c l e 9 o f t h e B i l l o f R i g h t s o f 1 8 6 9 p r o v i d e s t h a t 

"... t h e f r e e d o m of s p e e c h a n d d e b a t e s o r p r o c e e d i n g s in P a r l i a m e n t o u g h t not to b e 

i m p e a c h e d o r q u e s t i o n e d in a n y c o u r t o r p l a c e o u t o f P a r l i a m e n t . " 

I n Bradlaugh v. Gossett ( [ 1 8 8 4 ] 12 Q u e e n ' s B e n c h D i v i s i o n 2 7 1 ) , a l s o 

i n v o l v i n g a c h a l l e n g e t o t h e P a r l i a m e n t a r y O a t h A c t o f 1 8 6 6 , t h e c o u r t 

h e l d t h a t t h e m a t t e r r e l a t e d t o t h e i n t e r n a l m a n a g e m e n t o f t h e p r o c e d u r e 

o f t h e H o u s e o f C o m m o n s a n d t h a t t h e c o u r t h a d n o p o w e r t o i n t e r f e r e 

w i t h t h e M P s ' d e c i s i o n t o e x c l u d e t h e p l a i n t i f f f r o m t h e H o u s e . I n t h e c a s e 

o f Prebble v. Television New Zealand ( [ 1 9 9 5 ] 1 A p p e a l C a s e s 3 2 1 ) , t h e P r i v y 

C o u n c i l r u l e d : 

" I n a d d i t i o n t o A r t i c l e 9 itself, t h e r e is a l o n g l ine o f a u t h o r i t y w h i c h s u p p o r t s a w i d e r 

p r i n c i p l e ... t h a t t h e c o u r t s a n d P a r l i a m e n t a r e b o t h a s t u t e t o r e c o g n i s e t h e i r r e s p e c t i v e 
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c o n s t i t u t i o n a l r o l e s . So fa r a s t h e c o u r t s a r e c o n c e r n e d t h e y wil l no t a l low a n y c h a l l e n g e 

t o be m a d e to w h a t is s a i d o r d o n e w i t h i n t h e w a l l s of P a r l i a m e n t in p e r f o r m a n c e of i t s 

l eg i s l a t i ve f u n c t i o n s a n d p r o t e c t i o n of i ts e s t a b l i s h e d p r i v i l e g e s . " 

COMPLAINTS 

T h e a p p l i c a n t c l a i m e d t h a t t h e r e q u i r e m e n t t o t a k e a n o a t h o f a l 

l e g i a n c e t o t h e B r i t i s h m o n a r c h w a s a n u n j u s t i f i e d i n t e r f e r e n c e w i t h h i s 

r i g h t t o f r e e d o m o f e x p r e s s i o n g u a r a n t e e d u n d e r A r t i c l e 10 o f t h e C o n 

v e n t i o n . H e a s s e r t e d t h a t h i s r e f u s a l t o c o m p l y w i t h t h e r e q u i r e m e n t h a d 

m e a n t t h a t h e h a d b e e n d e n i e d a c c e s s t o f a c i l i t i e s a v a i l a b l e t o e l e c t e d 

r e p r e s e n t a t i v e s w i t h t h e r e s u l t t h a t h e h a d b e e n s e r i o u s l y i m p e d e d i n 

e x e r c i s i n g h i s r i g h t t o e x p r e s s t h e v i e w s o f h i s c o n s t i t u e n t s a n d p a r t y . 

T h e a p p l i c a n t f u r t h e r m a i n t a i n e d t h a t t h e o a t h w a s r e p u g n a n t t o h i s 

r e l i g i o u s b e l i e f s i n t h a t it o b l i g e d h i m , a R o m a n C a t h o l i c , t o s w e a r a l 

l e g i a n c e t o a m o n a r c h w h o w a s b y l a w p r o h i b i t e d f r o m b e i n g R o m a n 

C a t h o l i c o r f r o m m a r r y i n g a R o m a n C a t h o l i c . H e i n v o k e d A r t i c l e 9 o f t h e 

C o n v e n t i o n in t h i s r e s p e c t . 

T h e a p p l i c a n t a l s o a l l e g e d a v i o l a t i o n o f A r t i c l e 13 o f t h e C o n v e n t i o n , 

a r g u i n g t h a t h e h a d n o e f f e c t i v e r e m e d y t o s e e k r e d r e s s i n r e s p e c t o f h i s 

c o m p l a i n t s u n d e r A r t i c l e s 9 a n d 10. 

I n a d d i t i o n , t h e a p p l i c a n t c l a i m e d t h a t t h e S p e a k e r ' s S t a t e m e n t , i n t r o 

d u c i n g n e w r e s t r i c t i o n s o n t h e r i g h t s o f e l e c t e d r e p r e s e n t a t i v e s w h o d i d 

n o t c o m p l y w i t h t h e o a t h r e q u i r e m e n t , v i o l a t e d A r t i c l e 3 o f P r o t o c o l N o . 1 

s i n c e i t p r e v e n t e d h i m f r o m p r o p e r l y r e p r e s e n t i n g t h e o p i n i o n s o f h i s 

c o n s t i t u e n t s , t h e r e b y d e n y i n g t h e m t h e f r e e e x p r e s s i o n o f t h e i r o p i n i o n . 

F i n a l l y , t h e a p p l i c a n t s u b m i t t e d t h a t t h e S p e a k e r ' s S t a t e m e n t , 

a n n o u n c e d t w o w e e k s a f t e r h i s e l e c t i o n a n d i n t h e k n o w l e d g e t h a t t h e 

a p p l i c a n t d i d n o t i n t e n d t o t a k e t h e o a t h , w a s a d i s c r i m i n a t o r y m e a s u r e i n 

b r e a c h o f A r t i c l e 14 o f t h e C o n v e n t i o n t a k e n i n c o n j u n c t i o n w i t h A r t i c l e s 9 

a n d 10 o f t h e C o n v e n t i o n a n d A r t i c l e 3 o f P r o t o c o l N o . 1. 

THE LAW 

1. T h e a p p l i c a n t a l l e g e d t h a t t h e r e q u i r e m e n t t o t a k e a n o a t h o f 

a l l e g i a n c e t o t h e B r i t i s h m o n a r c h y c o n s t i t u t e d a v i o l a t i o n o f h i s r i g h t t o 

f r e e d o m o f e x p r e s s i o n u n d e r A r t i c l e 10 o f t h e C o n v e n t i o n . T h i s p r o v i s i o n 

r e a d s , in i t s r e l e v a n t p a r t : 

" 1 . E v e r y o n e h a s t h e r i g h t to f r e e d o m of e x p r e s s i o n . T h i s r i g h t sha l l i n c l u d e f r e e d o m 
t o ho ld o p i n i o n s a n d t o r e c e i v e a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 
by p u b l i c a u t h o r i t y a n d r e g a r d l e s s of f r o n t i e r s . . . 

2. T h e e x e r c i s e of t h e s e f r e e d o m s , s i n c e it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 

m a y b e s u b j e c t t o s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s a s a r e p r e s c r i b e d 
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by l aw a n d a r e n e c e s s a r y in a d e m o c r a t i c soc i e ty , in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , 

t e r r i t o r i a l i n t e g r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e 

p r o t e c t i o n of h e a l t h o r m o r a l s , for t h e p r o t e c t i o n of t h e r e p u t a t i o n o r r i g h t s of o t h e r s , 

for p r e v e n t i n g t h e d i s c l o s u r e of i n f o r m a t i o n r e c e i v e d i n c o n f i d e n c e , o r for m a i n t a i n i n g 

t h e a u t h o r i t y a n d i m p a r t i a l i t y of t h e j u d i c i a r y . " 

I n t h e a p p l i c a n t ' s s u b m i s s i o n , a s a m e m b e r o f S i n n F e i n a n d a n e l e c t e d 

r e p r e s e n t a t i v e o f t h a t p a r t y , t h e p r e s c r i b e d o a t h o f a l l e g i a n c e w a s r e p u g 

n a n t t o h i s p o l i t i c a l b e l i e f s a n d t h e R e p u b l i c a n p r i n c i p l e s w h i c h u n d e r 

p i n n e d S i n n F e i n ' s p o l i c i e s . B y n o t s u b s c r i b i n g t o t h e o a t h h e w a s p r e 

v e n t e d f r o m t a k i n g h i s s e a t i n t h e H o u s e o f C o m m o n s a n d , i n v i e w o f t h e 

S p e a k e r s ' S t a t e m e n t , h a d b e e n d e n i e d a c c e s s t o a r a n g e o f f a c i l i t i e s w h i c h 

s e r i o u s l y i m p e d e d t h e e x e r c i s e o f h i s r i g h t t o e x p r e s s a n d p r o m o t e h i s o w n 

v i e w s , a s w e l l a s t h o s e o f h i s p a r t y a n d t h e c o n s t i t u e n t s w h o e l e c t e d h i m . 

T h e C o u r t r e c a l l s t h a t w h i l e f r e e d o m o f e x p r e s s i o n is i m p o r t a n t f o r 

e v e r y b o d y , i t is e s p e c i a l l y s o fo r t h e e l e c t e d r e p r e s e n t a t i v e s o f t h e p e o p l e . 

T h e y r e p r e s e n t t h e i r e l e c t o r a t e , d r a w a t t e n t i o n t o t h e i r c o n s t i t u e n t s ' 

p r e o c c u p a t i o n s a n d d e f e n d t h e i r i n t e r e s t s ( s e e , mutatis mutandis, t h e 

C a s t e l l s v . S p a i n j u d g m e n t o f 2 3 A p r i l 1 9 9 2 , S e r i e s A n o . 2 3 6 , p p . 2 2 - 2 3 , 

§ 4 2 ) . 

I n t h e i n s t a n t c a s e t h e a p p l i c a n t c o n t e n d s t h a t t h e r e q u i r e m e n t t o t a k e 

a n o a t h o f a l l e g i a n c e t o t h e B r i t i s h m o n a r c h y e f f e c t i v e l y r e s t r i c t s h i s r i g h t 

t o i m p a r t i n f o r m a t i o n i n t h e i n t e r e s t s o f h i s c o n s t i t u e n t s a n d h i s p a r t y 

w i t h i n t h e s e t t i n g o f t h e H o u s e o f C o m m o n s a n d t h a t t h a t r e s t r i c t i o n h a s 

b e e n f u r t h e r c o m p o u n d e d b y t h e w i t h d r a w a l o f f a c i l i t i e s i n t h e p r e c i n c t s o f 

t h e H o u s e w h i c h a r e a c c e s s i b l e t o o t h e r M P s . W h i l e n o t i n g t h a t t h e 

a p p l i c a n t f r e e l y c o n t e s t e d t h e e l e c t i o n i n c o m p l e t e k n o w l e d g e o f t h e fac t 

t h a t h e c o u l d o n l y t a k e h i s s e a t i n t h e H o u s e p r o v i d e d t h a t h e c o m p l i e d 

w i t h t h e o a t h r e q u i r e m e n t a n d e v i n c e d a c l e a r i n t e n t i o n n o t t o d o s o , t h e 

C o u r t w i l l n e v e r t h e l e s s c o n s i d e r w h e t h e r t h e e x i s t e n c e o f t h e i m p u g n e d 

r e q u i r e m e n t h a d a n u n j u s t i f i e d i n h i b i t i n g e f f e c t o n h i s f r e e - s p e e c h r i g h t s 

a s a n e l e c t e d r e p r e s e n t a t i v e s o a s t o d i s c l o s e a n a p p e a r a n c e o f a v i o l a t i o n 

o f A r t i c l e 10 o f t h e C o n v e n t i o n . 

A g a i n s t t h a t b a c k g r o u n d , t h e C o u r t r e c a l l s t h a t a n y i n t e r f e r e n c e 

w i t h t h e r i g h t t o f r e e d o m o f e x p r e s s i o n c a n n o t b e j u s t i f i e d u n l e s s it i s 

" p r e s c r i b e d b y l a w " , p u r s u e s o n e o r m o r e l e g i t i m a t e a i m o r a i m s a s 

d e f i n e d i n A r t i c l e 10 § 2 o f t h e C o n v e n t i o n a n d is " n e c e s s a r y i n a d e m o 

c r a t i c s o c i e t y " t o a t t a i n t h e m . 

F o r t h e C o u r t t h e m e a s u r e s i m p u g n e d b y t h e a p p l i c a n t h a d a c l e a r 

l e g a l b a s i s in t h e d o m e s t i c l a w a n d p a r l i a m e n t a r y p r a c t i c e a n d p r o c e d u r e 

o f t h e r e s p o n d e n t S t a t e , n a m e l y s e c t i o n 1 o f t h e 1 8 6 6 A c t a s r e g a r d s t h e 

o a t h r e q u i r e m e n t a n d t h e S p e a k e r ' s S t a t e m e n t o f 14 M a y 1 9 9 7 a s r e g a r d s 

t h e d e n i a l o f H o u s e o f C o m m o n s ' f a c i l i t i e s t o M P s w h o r e f u s e t o t a k e t h e 

o a t h . A s t o t h e l a t t e r r u l i n g t h e C o u r t o b s e r v e s t h a t i n t h e a p p l i c a t i o n for 

j u d i c i a l r e v i e w p r o c e e d i n g s M r J u s t i c e K e r r f o u n d t h a t t h e a u t h o r i t y t o 
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r e g u l a t e , inter alia, t h e s e r v i c e s o f t h e H o u s e w a s l a w f u l l y v e s t e d in t h e 
O f f i c e o f S p e a k e r . 

T u r n i n g t o t h e l e g i t i m a c y o f t h e a i m o r a i m s p u r s u e d by t h e m e a s u r e s 

a t i s s u e , t h e C o u r t r e c a l l s t h a t in i t s A h m e d a n d O t h e r s v. t h e U n i t e d 

K i n g d o m j u d g m e n t o f 2 S e p t e m b e r 1 9 9 8 , Reports of Judgments and Decisions 
1 9 9 8 - V I , t h e C o u r t a c k n o w l e d g e d t h a t t h e e x p r e s s i o n " t h e p r o t e c t i o n o f 

t h e r i g h t s o f o t h e r s " c o n t a i n e d i n A r t i c l e 10 § 2 o f t h e C o n v e n t i o n c o u l d 

e m b r a c e t h e p r o t e c t i o n o f e f f e c t i v e d e m o c r a c y ( p . 2 3 7 6 , § 5 2 ) . I n i t s v i e w , 

t h i s t e r m m u s t e q u a l l y e x t e n d t o t h e p r o t e c t i o n o f t h e c o n s t i t u t i o n a l 

p r i n c i p l e s w h i c h u n d e r p i n a d e m o c r a c y . I t n o t e s t h a t t h e r e q u i r e m e n t i n 

t h e r e s p o n d e n t S t a t e t h a t e l e c t e d r e p r e s e n t a t i v e s t a k e a n o a t h o f a l l e 

g i a n c e t o t h e m o n a r c h is i n c o r p o r a t e d i n a l e g a l r u l e d a t i n g b a c k t o 1 8 6 6 . 

T h i s r u l e f o r m s p a r t o f t h e c o n s t i t u t i o n a l s y s t e m o f t h e r e s p o n d e n t S t a t e , 

w h i c h , i t is t o b e o b s e r v e d , is b a s e d o n a m o n a r c h i c a l m o d e l o f g o v e r n m e n t . 

F o r t h e C o u r t , t h e r e q u i r e m e n t t h a t e l e c t e d r e p r e s e n t a t i v e s t o t h e H o u s e 

o f C o m m o n s t a k e a n o a t h o f a l l e g i a n c e t o t h e r e i g n i n g m o n a r c h c a n b e 

r e a s o n a b l y v i e w e d a s a n a f f i r m a t i o n o f l o y a l t y t o t h e c o n s t i t u t i o n a l p r i n 

c i p l e s w h i c h s u p p o r t , inter alia, t h e w o r k i n g s o f r e p r e s e n t a t i v e d e m o c r a c y 

i n t h e r e s p o n d e n t S t a t e ( s e e , mutatis mutandis, t h e V o g t v. G e r m a n y j u d g 

m e n t o f 2 6 S e p t e m b e r 1 9 9 5 , S e r i e s A n o . 3 2 3 , p p . 2 8 - 2 9 , § 5 9 ) . I n t h e 

C o u r t ' s v i e w it m u s t b e o p e n t o t h e r e s p o n d e n t S t a t e t o a t t a c h s u c h a 

c o n d i t i o n , w h i c h is a n i n t e g r a l p a r t o f i t s c o n s t i t u t i o n a l o r d e r , t o m e m 

b e r s h i p o f P a r l i a m e n t a n d t o m a k e a c c e s s t o t h e i n s t i t u t i o n ' s f a c i l i t i e s 

d e p e n d e n t o n c o m p l i a n c e w i t h t h e c o n d i t i o n . 

A s t o t h e n e c e s s i t y o f t h e i m p u g n e d m e a s u r e s , t h e C o u r t c o n s i d e r s t h a t 

t h e a p p l i c a n t c a n n o t c l a i m w i t h j u s t i f i c a t i o n t h a t t h e y h a v e a d i s p r o p o r 

t i o n a t e e f f e c t o n h i s r i g h t t o f r e e d o m o f e x p r e s s i o n . I t r e c a l l s t h a t t h e o a t h 

r e q u i r e m e n t c a n b e c o n s i d e r e d a r e a s o n a b l e c o n d i t i o n a t t a c h i n g t o e l e c 

t e d o f f ice h a v i n g r e g a r d t o t h e c o n s t i t u t i o n a l s y s t e m o f t h e r e s p o n d e n t 

S t a t e . M o r e o v e r , i t o b s e r v e s t h a t t h e a p p l i c a n t v o l u n t a r i l y r e n o u n c e d h i s 

r i g h t t o t a k e h i s s e a t i n t h e H o u s e o f C o m m o n s i n l i n e w i t h h i s o w n p o l i 

t i c a l b e l i e f s . A l t h o u g h d e n i e d a c c e s s t o s e r v i c e s a n d f a c i l i t i e s i n t h e p r e 

c i n c t s o f t h e H o u s e o f C o m m o n s , t h e r e is n o t h i n g t o p r e v e n t t h e a p p l i c a n t 

f r o m e x p r e s s i n g t h e v i e w s o f h i s c o n s t i t u e n t s a n d p a r t y i n o t h e r c o n t e x t s , 

i n c l u d i n g m e e t i n g s o u t s i d e t h e H o u s e o f C o m m o n s w i t h t h e p a r t i c i p a t i o n 

o f g o v e r n m e n t m i n i s t e r s a n d M P s . 

H a v i n g r e g a r d t o t h e a b o v e c o n s i d e r a t i o n s , t h e C o u r t c o n c l u d e s t h a t it 

is n o t o p e n t o t h e a p p l i c a n t t o c o m p l a i n u n d e r A r t i c l e 10 o f t h e C o n v e n 

t i o n a s r e g a r d s e i t h e r t h e o a t h r e q u i r e m e n t o r t h e d e n i a l o f s e r v i c e s a n d 

f a c i l i t i e s o n a c c o u n t o f h i s r e f u s a l t o t a k e t h e o a t h . 

I t f o l l o w s t h a t t h i s p a r t o f t h e a p p l i c a t i o n is m a n i f e s t l y i l l - f o u n d e d 

w i t h i n t h e m e a n i n g o f A r t i c l e 3 5 § 3 o f t h e C o n v e n t i o n . 

2 . T h e a p p l i c a n t a l l e g e d , t h a t h i s r i g h t t o f r e e d o m o f t h o u g h t , c o n 

s c i e n c e a n d r e l i g i o n h a d b e e n v i o l a t e d o n a c c o u n t o f t h e f a c t t h a t h i s 
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e n t i t l e m e n t t o u s e p a r l i a m e n t a r y f a c i l i t i e s w a s m a d e c o n d i t i o n a l o n t h e 

t a k i n g o f t h e p r e s c r i b e d o a t h . H e r e l i e d o n A r t i c l e 9 o f t h e C o n v e n t i o n , t h e 

r e l e v a n t p a r t o f w h i c h r e a d s : 

" E v e r y o n e h a s t h e r i g h t t o f r e e d o m of t h o u g h t , c o n s c i e n c e a n d r e l i g i o n ; t h i s r i g h t 

i n c l u d e s f r e e d o m to c h a n g e h i s r e l i g i o n o r b e l i e f a n d f r e e d o m , e i t h e r a l o n e o r in c o m 

m u n i t y w i t h o t h e r s a n d in p u b l i c o r p r i v a t e , t o m a n i f e s t h is r e l i g i o n o r belief , in w o r s h i p , 

t e a c h i n g , p r a c t i c e a n d o b s e r v a n c e . " 

T h e a p p l i c a n t s u b m i t t e d , inter alia, t h a t t o t a k e t h e p r e s c r i b e d o a t h o f 

a l l e g i a n c e t o t h e B r i t i s h m o n a r c h y w o u l d o f f e n d h i s r e l i g i o u s b e l i e f s . H e 

a s s e r t e d t h a t h e w a s a R o m a n C a t h o l i c a n d t h a t u n d e r t h e l a w o f t h e 

r e s p o n d e n t S t a t e R o m a n C a t h o l i c s w e r e d e b a r r e d f r o m a c c e d i n g t o t h e 

t h r o n e . 

T h e C o u r t r e i t e r a t e s t h a t i t w o u l d b e c o n t r a d i c t o r y t o m a k e t h e e x e r 

c i s e o f a m a n d a t e i n t e n d e d t o r e p r e s e n t d i f f e r e n t v i e w s o f s o c i e t y w i t h i n 

P a r l i a m e n t s u b j e c t t o a d e c l a r a t i o n o f c o m m i t m e n t t o a p a r t i c u l a r s e t o f 

b e l i e f s ( s e e Buscarini and Others v. San Marino [ G C ] , n o . 2 4 6 4 5 / 9 4 , § 3 9 , 

E C H R 1 9 9 9 - 1 ) . I n t h e i n s t a n t c a s e , h o w e v e r , t h e a p p l i c a n t w a s n o t 

r e q u i r e d u n d e r t h e 1 8 6 6 A c t t o s w e a r o r a f f i r m a l l e g i a n c e t o a p a r t i c u l a r 

r e l i g i o n o n p a i n o f f o r f e i t i n g h i s p a r l i a m e n t a r y s e a t o r a s a c o n d i t i o n fo r 

t a k i n g u p h i s s e a t ; n e i t h e r w a s h e o b l i g e d t o a b a n d o n h i s R e p u b l i c a n c o n 

v i c t i o n s o r p r o h i b i t e d f r o m p u r s u i n g t h e m i n t h e H o u s e o f C o m m o n s . 

F o r t h e s e r e a s o n s t h e C o u r t c o n s i d e r s t h a t t h e a p p l i c a n t ' s c o m p l a i n t 

u n d e r t h i s h e a d is m a n i f e s t l y i l l - f o u n d e d w i t h i n t h e m e a n i n g o f A r t i c l e 3 5 

§ 3 o f t h e C o n v e n t i o n . 

3 . T h e a p p l i c a n t s u b m i t t e d t h a t h i s r i g h t s u n d e r A r t i c l e 3 o f P r o t o 

co l N o . 1 h a d b e e n i n f r i n g e d i n t h a t t h e c o n d i t i o n s u n d e r w h i c h t h e p a r 

l i a m e n t a r y e l e c t i o n s o f M a y 1 9 9 7 w e r e h e l d d i d n o t e n s u r e t h e f r e e 

e x p r e s s i o n o f t h e o p i n i o n o f t h e p e o p l e in t h e c h o i c e o f t h e l e g i s l a t u r e . H e 

s t a t e d t h a t t h e b a r p l a c e d o n h i s a c c e s s t o t h e f a c i l i t i e s o f t h e H o u s e o f 

C o m m o n s o n a c c o u n t o f h i s r e f u s a l t o t a k e t h e p r e s c r i b e d o a t h o f off ice 

h a d p r e v e n t e d h i m f r o m p r o p e r l y r e p r e s e n t i n g t h e i n t e r e s t s o f h i s c o n 

s t i t u e n t s . A r t i c l e 3 o f P r o t o c o l N o . 1 r e a d s : 

" T h e H i g h C o n t r a c t i n g P a r t i e s u n d e r t a k e to h o l d f ree e l e c t i o n s a t r e a s o n a b l e i n t e r 

va l s by s e c r e t b a l l o t , u n d e r c o n d i t i o n s w h i c h will e n s u r e t h e f ree e x p r e s s i o n of t h e op i 

n i o n of t h e p e o p l e in t h e c h o i c e of t h e l e g i s l a t u r e . " 

T h e C o u r t r e c a l l s t h a t i n t h e i r i n t e r n a l l e g a l o r d e r s , t h e C o n t r a c t i n g 

S t a t e s h a v e a w i d e m a r g i n o f a p p r e c i a t i o n i n s u b j e c t i n g t h e r i g h t s t o v o t e 

a n d s t a n d fo r e l e c t i o n t o p r e s c r i b e d c o n d i t i o n s . H o w e v e r it m u s t s a t i s f y 

i t s e l f t h a t a n y s u c h c o n d i t i o n s d o n o t c u r t a i l t h e r i g h t s i n q u e s t i o n t o s u c h 

a n e x t e n t a s t o i m p a i r t h e i r v e r y e s s e n c e a n d d e p r i v e t h e m o f t h e i r e f f ec 

t i v e n e s s , t h a t t h e y a r e i m p o s e d i n p u r s u i t o f a l e g i t i m a t e a i m , a n d t h a t t h e 

m e a n s e m p l o y e d a r e n o t d i s p r o p o r t i o n a t e . I n p a r t i c u l a r , s u c h c o n d i t i o n s 

m u s t n o t t h w a r t " t h e f r e e e x p r e s s i o n o f t h e o p i n i o n o f t h e p e o p l e i n 
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t h e c h o i c e o f l e g i s l a t u r e " ( s e e , mutatis mutandis, t h e M a t h i e u - M o h i n a n d 

C l e r f a y t v. B e l g i u m j u d g m e n t o f 2 M a r c h 1 9 8 7 , S e r i e s A n o . 1 1 3 , p . 2 3 , 

§ 5 2 ) . 

T h e C o u r t n o t e s t h a t S i n n F e i n v o t e r s i n t h e M i d - U l s t e r c o n s t i t u e n c y 

e n j o y e d t h e s a m e r i g h t s t o v o t e a n d t h e r i g h t t o s t a n d fo r e l e c t i o n o n t h e 

s a m e l e g a l f o o t i n g a s v o t e r s o f o t h e r p o l i t i c a l p e r s u a s i o n s . T h e y a r e i n n o 

w a y d e p r i v e d o f t h o s e r i g h t s o n a c c o u n t o f t h e f a c t t h a t t h e a p p l i c a n t , t h e 

S i n n F e i n c a n d i d a t e , h a d t o t a k e t h e o a t h a s a c o n d i t i o n fo r t a k i n g h i s s e a t 

i f e l e c t e d . T h e y v o t e d for h i m i n ful l k n o w l e d g e o f t h i s r e q u i r e m e n t , w h i c h 

t h e C o u r t h a s e a r l i e r f o u n d t o b e a r e a s o n a b l e o n e a t t a c h i n g t o p a r l i a 

m e n t a r y o f f i ce . 

A s t o t h e a p p l i c a n t ' s a r g u m e n t t h a t b y b e i n g d e n i e d a c c e s s t o t h e s e r 

v i c e s a n d f a c i l i t i e s o f t h e H o u s e o f C o m m o n s h e is p r e v e n t e d f r o m r a i s i n g 

i s s u e s o f c o n c e r n t o h i s c o n s t i t u e n t s w i t h r e l e v a n t m i n i s t e r s a n d d e p a r t 

m e n t s a s w e l l a s w i t h o t h e r M P s , t h e C o u r t o b s e r v e s o n c e a g a i n t h a t h e is 

n o t p r e v e n t e d f r o m c a r r y i n g o u t a n y o f t h e s e a c t i v i t i e s . T h e a p p l i c a n t c a n 

m a k e h i s o p i n i o n s o r t h o s e o f h i s p a r t y a n d c o n s t i t u e n t s k n o w n w i t h o u t 

a c c e s s t o t h e s e r v i c e s a n d f a c i l i t i e s l i s t e d i n t h e M a y 1 9 9 7 a d d e n d u m t o t h e 

1 8 6 6 A c t . F o r t h i s r e a s o n t h e C o u r t d o e s n o t a c c e p t t h e a p p l i c a n t ' s 

a r g u m e n t t h a t h i s e l e c t i o n r i g h t s , o r t h o s e o f h i s c o n s t i t u e n t s , h a v e b e e n 

f u r t h e r c o m p r o m i s e d b y b e i n g p r e v e n t e d a c c e s s t o s e r v i c e s a n d f a c i l i t i e s 

w h i c h a r e a c c e s s o r y t o h i s c o r e f u n c t i o n i n t h e H o u s e o f C o m m o n s a n d 

w h i c h h e h a s v o l u n t a r i l y r e n o u n c e d . 

I t f o l l o w s t h a t t h i s p a r t o f t h e a p p l i c a t i o n is m a n i f e s t l y i l l - f o u n d e d 

w i t h i n t h e m e a n i n g o f A r t i c l e 3 5 § 3 o f t h e C o n v e n t i o n . 

4 . T h e a p p l i c a n t a l l e g e d t h a t t h e r e s p o n d e n t S t a t e h a d b r e a c h e d 

A r t i c l e 14 o f t h e C o n v e n t i o n b y f a i l i n g t o s e c u r e h i s e n j o y m e n t o f h i s r i g h t s 

u n d e r A r t i c l e s 9 a n d 10 o f t h e C o n v e n t i o n a n d A r t i c l e 3 o f P r o t o c o l N o . 1, 

w i t h o u t b e i n g d i s c r i m i n a t e d a g a i n s t o n g r o u n d s o f h i s r e l i g i o n , p o l i t i c a l 

o p i n i o n a n d n a t i o n a l o r i g i n . T h e r e l e v a n t p a r t o f A r t i c l e 14 r e a d s : 

" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t f o r t h in [ t h e ] C o n v e n t i o n sha l l be 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n o n a n y g r o u n d s u c h a s ... r e l i g i o n , p o l i t i c a l o r o t h e r o p i 

n i o n , n a t i o n a l . . . o r i g i n ... o r o t h e r s t a t u s . " 

T h e a p p l i c a n t a l l e g e d t h a t t h e S p e a k e r ' s S t a t e m e n t w a s i s s u e d j u s t t w o 

w e e k s a f t e r h i s e l e c t i o n a s a d i r e c t r e s p o n s e t o h i s p l e d g e n o t t o t a k e t h e 

o a t h if e l e c t e d . I n h i s s u b m i s s i o n t h e S t a t e m e n t p u r s u e d a d i s c r i m i n a t o r y 

p u r p o s e . H e a l s o p o i n t e d o u t t h a t t h e 1 8 6 6 A c t h a d a d i s p r o p o r t i o n a t e 

e f f e c t o n t h e e l e c t e d r e p r e s e n t a t i v e s o f S i n n F e i n i n v i e w o f t h e p a r t y ' s 

o p p o s i t i o n t o t h e o a t h . 

A s t o t h e s c o p e o f t h e g u a r a n t e e p r o v i d e d u n d e r A r t i c l e 14 , t h e C o u r t 

r e c a l l s t h a t a c c o r d i n g t o i t s e s t a b l i s h e d c a s e - l a w , a d i f f e r e n c e i n t r e a t m e n t 

is d i s c r i m i n a t o r y if " i t h a s n o o b j e c t i v e a n d r e a s o n a b l e j u s t i f i c a t i o n " , t h a t 

is if i t d o e s n o t p u r s u e a " l e g i t i m a t e a i m " o r if t h e r e is n o t a " r e a s o n a b l e 
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r e l a t i o n s h i p o f p r o p o r t i o n a l i t y b e t w e e n t h e m e a n s e m p l o y e d a n d t h e a i m 

s o u g h t t o b e r e a l i s e d " . M o r e o v e r , t h e C o n t r a c t i n g S t a t e s e n j o y a c e r t a i n 

m a r g i n o f a p p r e c i a t i o n i n a s s e s s i n g w h e t h e r a n d t o w h a t e x t e n t d i f f e r 

e n c e s i n o t h e r w i s e s i m i l a r s i t u a t i o n s j u s t i f y a d i f f e r e n t t r e a t m e n t ( s e e , f o r 

e x a m p l e , Larkos v. Cyprus [ G C ] , n o . 2 9 5 1 5 / 9 5 , § 2 9 , E C H R 1 9 9 9 - 1 ) . 

T h e C o u r t o b s e r v e s t h a t t h e o a t h r e q u i r e m e n t a n d t h e t e r m s o f t h e 

S p e a k e r ' s S t a t e m e n t a p p l i e d t o a l l e l e c t e d r e p r e s e n t a t i v e s w i t h o u t d i s 

t i n c t i o n . W h i l e t h e e f f e c t s o f t h e s e m e a s u r e s m a y h a v e w e i g h e d m o r e 

h e a v i l y o n S i n n F e i n m e m b e r s , t h i s is t o b e e x p l a i n e d i n t e r m s o f t h a t 

p a r t y ' s o w n o f f i c i a l p o l i c y o n t h e o a t h r e q u i r e m e n t . T h e C o u r t a l s o r e c a l l s 

t h a t i n t h e c o n t e x t o f t h e a p p l i c a n t ' s c o m p l a i n t u n d e r A r t i c l e 10 o f t h e 

C o n v e n t i o n i t f o u n d t h a t t h e m e a s u r e s a t i s s u e c o u l d b e c o n s i d e r e d a 

p r o p o r t i o n a t e r e s p o n s e t a k e n i n f u r t h e r a n c e o f a l e g i t i m a t e a i m . T h a t 

r e a s o n i n g e q u a l l y s e r v e s t o l e a d it t o c o n c l u d e t h a t t h e r e is n o a p p e a r a n c e 

o f a v i o l a t i o n o f t h e C o n v e n t i o n u n d e r t h i s h e a d o f c o m p l a i n t e i t h e r . 

I t f o l l o w s t h a t t h i s p a r t o f t h e a p p l i c a t i o n i s m a n i f e s t l y i l l - f o u n d e d 

w i t h i n t h e m e a n i n g o f A r t i c l e 3 5 § 3 o f t h e C o n v e n t i o n . 

5 . T h e a p p l i c a n t a l l e g e d , f i n a l l y , t h a t h e h a d n o e f f e c t i v e r e m e d y 

b e f o r e a n a t i o n a l a u t h o r i t y a n d t h a t h i s r i g h t s u n d e r A r t i c l e 13 o f t h e 

C o n v e n t i o n h a d t h e r e f o r e b e e n i n f r i n g e d . A r t i c l e 13 p r o v i d e s : 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s s e t f o r t h in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

sha l l h a v e a n ef fec t ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

T h e C o u r t r e i t e r a t e s t h a t A r t i c l e 13 g u a r a n t e e s t h e a v a i l a b i l i t y o f a 

r e m e d y a t a n a t i o n a l l e v e l t o e n f o r c e - a n d h e n c e t o a l l e g e n o n - c o m p l i a n c e 

w i t h - t h e s u b s t a n c e o f C o n v e n t i o n r i g h t s a n d f r e e d o m s i n w h a t e v e r f o r m 

t h e y m a y h a p p e n t o b e s e c u r e d i n t h e d o m e s t i c l e g a l o r d e r . H o w e v e r , 

A r t i c l e 13 c a n n o t r e a s o n a b l y b e i n t e r p r e t e d s o a s t o r e q u i r e a r e m e d y i n 

d o m e s t i c l a w i n r e s p e c t o f a n y s u p p o s e d g r i e v a n c e u n d e r t h e C o n v e n t i o n 

t h a t a n i n d i v i d u a l m a y h a v e , n o m a t t e r h o w u n m e r i t o r i o u s h i s c o m p l a i n t 

m a y b e : t h e g r i e v a n c e m u s t b e a n a r g u a b l e o n e i n t e r m s o f t h e C o n v e n t i o n 

( s e e t h e B o y l e a n d R i c e v. t h e U n i t e d K i n g d o m j u d g m e n t o f 2 7 A p r i l 1 9 8 8 , 

S e r i e s A n o . 1 3 1 , p . 2 3 , § 5 2 ) . 

T h e C o u r t n o t e s t h a t i t h a s r e j e c t e d t h e a p p l i c a n t ' s c o m p l a i n t s u n d e r 

A r t i c l e s 9 a n d 10 o f t h e C o n v e n t i o n a n d A r t i c l e 3 o f P r o t o c o l N o . 1 a s b e i n g 

m a n i f e s t l y i l l - f o u n d e d . F o r t h i s r e a s o n , t h e a p p l i c a n t c a n n o t a s s e r t t h a t h e 

h a s a n a r g u a b l e g r i e v a n c e w h i c h h e c a n a s s e r t f o r t h e p u r p o s e s o f A r t i c l e 

13 o f t h e C o n v e n t i o n . H i s c o m p l a i n t u n d e r t h i s h e a d is t h e r e f o r e m a n i 

f e s t l y i l l - f o u n d e d w i t h i n t h e m e a n i n g o f A r t i c l e 3 5 § 3 o f t h e C o n v e n t i o n . 

F o r t h e s e r e a s o n s , t h e C o u r t u n a n i m o u s l y 

Declares t h e a p p l i c a t i o n i n a d m i s s i b l e . 
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S O M M A I R E 1 

Obligation pour les députés de prêter un serment d'allégeance au monarque 

Article 9 

Liberté de pensée, de conscience et de religion - Serment d'allégeance - Députe - Obligation pour 
les députés de prêter un serment d'allégeance au monarque 

Article 10 

Liberté d'expression - Serment d'allégeance - Député - Obligation pour les députés de prêter un 
serment d'allégeance au monarque - Député privé de l'accès à certaines facilités en raison de son 
refus de prêter allégeance au monarque 

* 
* * 

Le requérant fut élu député pour une circonscription d'Irlande du Nord. Son parti, 
le Sinn Fein, est un parti républicain irlandais qui lutte pour que soit reconnu le 
droit à l 'autodétermination du peuple irlandais. Conformément à la politique de 
son parti, l'intéressé refusa de prêter le serment d'allégeance au monarque bri
tannique que les députés doivent prononcer pour pouvoir siéger au parlement. La 
présidente de la Chambre des communes décida que dès lors qu'il avait refusé 
d'occuper son siège il devait se voir interdire l'accès à l'ensemble des services et 
facilités accordés aux députés. Le requérant sollicita en vain de la High Court of 

Justice d'Irlande du Nord l'autorisation de demander un contrôle juridictionnel de 
cette décision. 

1. Article 10 : les mesures incriminées étaient prévues par la loi et la pratique 
parlementaire. De surcroît, l'expression « la protection des droits d'autrui » 
s'étend à la protection des principes constitutionnels qui sous-tendent toute 
démocratie. La condition litigieuse fait partie du système de monarchie constitu
tionnelle de l'Etat défendeur et peut raisonnablement s'interpréter comme une 
obligation pour les intéressés d'affirmer leur loyauté envers les principes consti
tutionnels qui forment la base du fonctionnement de la démocratie représentative. 
Il doit être loisible à l'Etat défendeur d'assortir la qualité de député d'une telle 
condition et de faire dépendre de son accomplissement l'accès aux facilités offertes 
par l'institution. Enfin, le requérant a volontairement renoncé à son droit d'occu
per son siège à la Chambre des communes, en conformité avec ses propres convic
tions politiques, et rien ne l'empêche d'exprimer les vues de ses électeurs et de son 
parti dans d'autres contextes : défaut manifeste de fondement. 

2. Article 9 : le requérant n'a pas été contraint de jurer ou déclarer allégeance à 
une religion particulière sous peine de perdre son siège parlementaire ou comme 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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condition préalable à l'occupation de son siège ; il n'a pas davantage été forcé 
d'abandonner ses convictions républicaines : défaut manifeste de fondement. 
3. Article 3 du Protocole n° 1 : les électeurs du Sinn Fein dans la circonscription 
du requérant n'ont pas été privés de leurs droits de vote et d'éligibilité et ont voté 
en connaissant parfaitement l'existence de la condition de prestation de serment. 
De surcroît, le requérant peut faire connaître ses opinions et celles de son parti et 
de ses électeurs sans avoir recours aux services et facilités en question : défaut 
manifeste de fondement. 

Jurisprudence citée par la Cour 

Mathieu-Mohin et Clerfayt c. Belgique, arrêt du 2 mars 1987, série A n" 113 
Boyle et Rice c. Royaume-Uni, arrêt du 27 avril 1988, série An" 131 
Castells c. Espagne, arrêt du 23 avril 1992, série A n" 236 
Vogt c. Allemagne, arrêt du 26 septembre 1995, série A n" 323 
Ahmed et autres c. Royaume-Uni, arrêt du 2 septembre 1998, Recueil des arrêts et 
décisions 1998-VI 
Buscarini et autres c. Saint-Marin [GC], n" 24645/94, CEDH 1999-1 
Larkosc. Chypre [GC], n" 29515/95, CEDH 1999-1 
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(...) 

EN FAIT 

Le r e q u é r a n t [M. M a r t i n M c G u i n n e s s ] est un r e s so r t i s san t i r l anda i s né 

en I r l ande du Nord en 1950. Il est m e m b r e élu du p a r l e m e n t b r i t a n n i q u e , 

où il r e p r é s e n t e le Sinn Fein . Il rés ide à Der ry , en I r l ande du Nord . 

Il est r e p r é s e n t é devan t la C o u r pa r M. M. F l an igan , solicitor, exe rçan t à 

Belfast . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits tels qu ' i l s ont é té exposés p a r le r e q u é r a n t p e u v e n t ê t r e résu

m é s c o m m e sui t . 

Lors des é lec t ions légis lat ives du 1" m a i 1997, le r e q u é r a n t fut élu 

d é p u t é pour la c i rconscr ip t ion du Moyen -Ul s t e r en I r l a n d e du Nord . Son 

pa r t i , le Sinn Fein , qui recuei l l i t 16,1 % des voix émises en I r l ande du Nord 

lors desd i t e s é lec t ions , est un pa r t i républ ica in i r landa is qui lu t t e p o u r q u e 

soit r econnu le droi t à l ' a u t o d é t e r m i n a t i o n du peup le i r l anda i s . 

Le r e q u é r a n t fit savoir aux é lec teurs de sa c i rconscr ip t ion d u r a n t la 

c a m p a g n e é lec to ra le que , c o n f o r m é m e n t à la po l i t ique officielle du Sinn 

Fein , il ne p r ê t e r a i t pas le s e r m e n t d ' a l l égeance (« le s e r m e n t ») à la 

m o n a r c h i e b r i t a n n i q u e q u e les d é p u t é s doivent p r o n o n c e r pour pouvoir 

s iéger au p a r l e m e n t . Il p réc i sa toutefois qu ' i l se r e n d r a i t au pala is de 

W e s t m i n s t e r , s iège du p a r l e m e n t , afin d 'u t i l i se r les facili tés o rd ina i r e s 

accordées aux d é p u t é s , à savoir un b u r e a u , u n e enve loppe pour r é m u n é r e r 

du pe r sonne l , des facilités pour la r e c h e r c h e , des i n d e m n i t é s de dép lace 

m e n t , des services de radiodiffusion et l 'accès à des zones p r o t é g é e s afin 

d ' e n t r e t e n i r des con t ac t s avec d ' a u t r e s d é p u t é s . Il e s t i m a i t q u e les 

m e m b r e s élus non disposés à p r ê t e r s e r m e n t deva ien t pouvoir n é a n m o i n s 

bénéf ic ier desdi t s services. 

Le s e r m e n t prévu à l 'ar t ic le 1 de la loi sur les s e r m e n t s p a r l e m e n t a i r e s 

(Parliamentary Oaths Act) de 1866 ( « l a loi de 1866 »), a m e n d é p a r les 

a r t i c les 2, 8 e t 10 de la loi su r les s e r m e n t s p romisso i r e s (Promissory Oaths 

Act) de 1868, est le su ivant : 

« M o i , [ n o m ] , j e j u r e fidélité et a l l é g e a n c e à Sa M a j e s t é la R e i n e E l i s a b e t h II , à ses 

h é r i t i e r s et à ses s u c c e s s e u r s , c o n f o r m é m e n t à la loi . Q u e D i e u m e v i e n n e e n a i d e . » 

Le 14 m a i 1997, la p r é s i d e n t e (Speaker) de la C h a m b r e des c o m m u n e s 

(« la p r é s i d e n t e de la C h a m b r e ») p r o n o n ç a la d é c l a r a t i o n su ivan te devan t 

la C h a m b r e : 

« C e t t e c h a m b r e a t o u j o u r s a d m i s l ' e x p r e s s i o n d e s o p i n i o n s les p l u s e x t r ê m e s . J e su is 

d o n c c e r t a i n e q u ' e l l e r é p u g n e r a i t à d r e s s e r d e s o b s t a c l e s i n u t i l e s su r la r o u t e d e s 

d é p u t é s s o u h a i t a n t e x e r c e r l e u r m a n d a t d é m o c r a t i q u e e n s i é g e a n t à la C h a m b r e , e n s'y 
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e x p r i m a n t e t e n y v o t a n t . D e la m ê m e m a n i è r e , j e su is c o n v a i n c u e q u e c e u x q u i 

c h o i s i s s e n t de n e p a s o c c u p e r l e u r s i è g e n e d o i v e n t p a s avo i r a c c è s a u x n o m b r e u x 

a v a n t a g e s e t f ac i l i t é s q u i son t a u j o u r d ' h u i d i s p o n i b l e s d a n s c e t t e m a i s o n , p u i s q u ' i l s 

n ' a s s u m e n t p a s l e u r s r e s p o n s a b i l i t é s d e d é p u t é s . 

L a s i t u a t i o n a c t u e l l e es t q u e , d ' a p r è s la loi s u r les s e r m e n t s p a r l e m e n t a i r e s d e 1866, 

t o u t d é p u t é q u i s ' a b s t i e n t d e p r ê t e r le s e r m e n t o u d e f a i r e la d é c l a r a t i o n q u e la loi 

r e q u i e r t e t q u i v o t e ou s iège l o r s de q u e l q u e d é b a t q u e ce soi t a p r è s l ' é l e c t i o n d u 

p r é s i d e n t d e la C h a m b r e es t a s t r e i n t à p a y e r u n e a m e n d e d e 5 0 0 G B P à c h a q u e fois, s o n 

s i ège d e v e n a n t p a r a i l l e u r s a u t o m a t i q u e m e n t v a c a n t . 

E n 1924, l ' un d e m e s p r é d é c e s s e u r s d é c i d a q u e t o u t d é p u t é se t r o u v a n t d a n s l a d i t e 

s i t u a t i o n n e p o u v a i t p e r c e v o i r sa r é m u n é r a t i o n , e t c e t t e d é c i s i o n v a u t é g a l e m e n t p o u r 

les i n d e m n i t é s . 

D a n s l ' i n t é r ê t d e la C h a m b r e e t f a i s a n t u s a g e d u p o u v o i r q u e d é t i e n t s o n p r é s i d e n t 

d ' a d m i n i s t r e r les b u r e a u x et s e rv i ce s s i t u é s d a n s les p a r t i e s et d é p e n d a n c e s d u p a l a i s de 

W e s t m i n s t e r r é s e r v é e s à la C h a m b r e d e s c o m m u n e s , j ' a i d é c i d é d ' é t e n d r e l e s d i t e s 

r e s t r i c t i o n s . A c o m p t e r d e la d a t e à l a q u e l l e se t e r m i n e r a le d i s c o u r s d e la R e i n e , les 

s e r v i c e s q u i son t a c c e s s i b l e s à l ' e n s e m b l e d e s a u t r e s d é p u t é s d a n s les s ix d é p a r t e m e n t s 

de la C h a m b r e et a u - d e l à n e p o u r r o n t ê t r e u t i l i s é s p a r les d é p u t é s q u i o n t cho is i d e ne 

p a s o c c u p e r l e u r s i ège e n r e f u s a n t d e p r ê t e r le s e r m e n t ou de p r o n o n c e r la d é c l a r a t i o n 

p r e s c r i t s (...) » 

Le 19 m a i 1997, le r e q u é r a n t se r end i t à W e s t m i n s t e r avec M. G e r r y 

A d a m s , l ' au t r e d é p u t é du Sinn Fe in - don t il é ta i t le p r é s iden t - élu lors 

des é lec t ions législat ives de 1997. Ils furent off iciel lement in formés qu ' i l 

l eu r sera i t i n t e rd i t d 'u t i l i se r les services et facilités offerts p a r la C h a m b r e 

des c o m m u n e s s'ils ne p r ê t a i e n t pas le s e r m e n t r equ i s . 

Le 4 ju i l l e t 1997, M. A d a m s écrivit à la p r é s i d e n t e de la C h a m b r e des 

c o m m u n e s p o u r lui d e m a n d e r de reven i r sur sa décis ion. La p r é s i d e n t e 

r épond i t le 8 ju i l l e t 1997 que sa décis ion se fondai t sur les motifs exposés 

d a n s sa déc l a ra t ion . 

Le 12 août 1997, le r e q u é r a n t sollicita de la High Court of Justice 

d ' I r l ande du Nord l ' au to r i sa t ion de d e m a n d e r un cont rô le j u r i d i c t i onne l 

de la décis ion de la p r é s i d e n t e a insi q u ' u n e d é c l a r a t i o n a u x t e r m e s de 

laque l le la loi de 1866, d a n s la m e s u r e où elle obl igeai t à j u r e r ou d é c l a r e r 

a l l égeance à la m o n a r c h i e b r i t a n n i q u e , é t a i t i ncompa t ib l e avec ses dro i t s 

c o n s t i t u t i o n n e l s de d é p u t é . Le j u g e K e r r e x a m i n a la r e q u ê t e le 1 e r oc tobre 

1997. 

Le 3 oc tobre 1997, il en d é b o u t a le r e q u é r a n t . Q u a n t à la t hè se con tes 

t a n t l ' au to r i t é de la p r é s i d e n t e de la C h a m b r e d ' é t e n d r e la r e s t r i c t ion aux 

facili tés et services , le j u g e cons idé ra que la p r é s i d e n t e agissai t p a r dé lé

ga t ion et au n o m de la C h a m b r e . Il fit obse rve r de surcro î t q u e le gou

v e r n e m e n t de l ' époque avait déc idé en m a r s 1965 q u e l ' a d m i n i s t r a t i o n des 

b u r e a u x et services d a n s la C h a m b r e des c o m m u n e s et d a n s ses d é p e n 

d a n c e s devai t ê t r e confiée au p r é s i d e n t de la C h a m b r e ag i s san t au n o m de 

celle-ci. Le j u g e déc l a r a pa r a i l l eurs ce qui sui t : 



DÉCISION McGUINNESS c. ROYAUME-UNI 501 

« [Je su is ] t o u t à fait c o n v a i n c u q u e (...) la d é c i s i o n de la p r é s i d e n t e s ' i n s c r i t p a r f a i 

t e m e n t d a n s le c a d r e d e s a r r a n g e m e n t s i n t e r n e s à la C h a m b r e d e s c o m m u n e s et q u ' e l l e 

n e se p r ê t e p a s à u n c o n t r ô l e j u r i d i c t i o n n e l . Il a é t é r e c o n n u il y a l o n g t e m p s q u e le 

c o n t r ô l e d e s a r r a n g e m e n t s i n t e r n e s a u p a r l e m e n t a p p a r t i e n t e x c l u s i v e m e n t à celui -c i e t 

q u ' u n e i n t e r v e n t i o n j u d i c i a i r e e s t e x c l u e à ce t é g a r d (...) » 

Q u a n t à la c o n t e s t a t i o n p a r le r e q u é r a n t de la val id i té de la loi de 1866, 

le j u g e K e r r e s t i m a que , s ' ag issant d ' u n t e x t e législatif, il n ' é t a i t pas 

suscept ib le d ' un cont rô le j u r id i c t i onne l . 

Q u a n t a u gr ief du r e q u é r a n t selon l eque l la décis ion de la p r é s i d e n t e d e 

la C h a m b r e n ' é t a i t pas un « ac te » (proceeding) au sens de l 'a r t ic le 9 de la 

D é c l a r a t i o n des dro i t s (Bill qf Rights) de 1869, le j u g e ne se p r o n o n ç a pas 

su r ce po in t ma i s il d é c l a r a q u e s'il avait dû le faire il a u r a i t j u g é q u e la 

décis ion de la p r é s i d e n t e de la C h a m b r e d ' i n t r o d u i r e les res t r i c t ions 

l i t ig ieuses é ta i t un ac te du p a r l e m e n t et qu ' i l ne pouvai t donc ê t r e 

con tes t é p a r la voie du con t rô le j u r i d i c t i o n n e l au sens de l 'a r t ic le 9 du Bill 

des d ro i t s de 1869 (voir la p a r t i e Le droi t et la p r a t i q u e i n t e r n e s p e r t i n e n t s 

c i -dessous) . 

Son avocat lui ayan t dit q u ' u n recours é t a i t voué à l 'échec, le r e q u é r a n t 

n ' a t t a q u a pas la décis ion devan t la C o u r d ' appe l . 

Le 4 d é c e m b r e 1997, la p r é s i d e n t e de la C h a m b r e r e n c o n t r a le r e q u é 

r a n t et M. A d a m s et refusa u n e fois de plus de r é e x a m i n e r sa décis ion de 

pr iver des facili tés et services offerts pa r le p a r l e m e n t les d é p u t é s n ' ayan t 

pas p r ê t é s e r m e n t . 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

A n n e x é e au c o m p t e r e n d u officiel du 14 m a i 1997, à la su i te de la 

d é c l a r a t i o n de la p r é s i d e n t e de la C h a m b r e des c o m m u n e s , se t rouvai t une 

liste de services a u x q u e l s les nouvel les règ les é t a i e n t appl icables . O n y 

t rouva i t n o t a m m e n t les services j u r i d i q u e s , les services de p r o c é d u r e (et 

n o t a m m e n t le dépô t de q u e s t i o n s , de m o t i o n s , d ' a m e n d e m e n t s et de 

pé t i t ions pub l iques ) , les services de radiodiffusion, les services du Vote 

Office, les services accessibles à p a r t i r du b u r e a u des sciences et des tech

nologies du p a r l e m e n t , la f ou rn i t u r e de la i ssez-passer , d ' au to r i s a t i ons 

spéciales et de facilités de p a r k i n g , l 'accès aux zones s i tuées d a n s l 'en

ce in te du p a r l e m e n t qu i ne sont accessibles q u ' a u x t i tu la i res de laissez-

passe r , la r é se rva t i on de salles de commiss ion , de sal les de conférence et 

de sal les d ' in te rv iew, les services cha rgés de l ' a t t r i b u t i o n des b u r e a u x aux 

d é p u t é s et à l eu r pe r sonne l , les services i n f o r m a t i q u e s , à l ' except ion de 

ceux accessibles au publ ic , la d i s t r i bu t i on de t i cke ts de t r i b u n e , le pa r r a i 

nage d ' expos i t ions d a n s le hall d ' a t t e n t e s u p é r i e u r , les services m é d i c a u x 

réservés a u x d é p u t é s , les services de b ib l io thèque et de r e c h e r c h e , sauf 

ceux du b u r e a u d ' i n fo rma t ion du publ ic g é n é r a l e m e n t accessibles à tous , 
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les services fournis pa r le c o m p t e r e n d u officiel, le service des sa la i res et 

les a u t r e s services financiers fournis aux d é p u t é s et à l eur p e r s o n n e l , les 

services d ' a s s u r a n c e , les services de r e s t a u r a t i o n fournis aux d é p u t é s et à 

l eur p e r s o n n e l , y compr i s l ' o rgan i sa t ion de b a n q u e t s , les services de police 

et de sécur i t é d i sponib les d a n s l ' ence in te du p a r l e m e n t et les services 

fournis d a n s les b u r e a u x de pos te et de voyage réservés aux d é p u t é s . 

L 'a r t ic le 9 du Bill des droi t s de 1869 est ainsi l ibellé : 

« (...) l a l i b e r t é d e p a r o l e e t d e d é b a t et les a c t e s a d o p t é s a u se in d u P a r l e m e n t ne 

p e u v e n t ê t r e c o n t e s t é s ni r e m i s e n c a u s e d e v a n t les t r i b u n a u x ni où q u e ce soit e n d e h o r s 

d u P a r l e m e n t . » 

D a n s l 'affaire Bradlaugh v. Gossett (Queen's Bench Division 1884, vol. 12, 

p. 271) , d a n s le cad re de laquel le é ta i t é g a l e m e n t c o n t e s t é e la loi de 1866 

sur les s e r m e n t s p a r l e m e n t a i r e s , le t r i b u n a l j u g e a q u e la ques t i on con

cerna i t l ' o rgan i sa t ion i n t e r n e de la p r o c é d u r e de la C h a m b r e des com

m u n e s et q u e le t r i b u n a l n 'ava i t pas le pouvoir de s ' immiscer d a n s la 

décis ion des d é p u t é s d ' exc lu re le r e q u é r a n t de la C h a m b r e . D a n s l 'affaire 

Prebble v. Télévision New Zealand (Appeal Cases 1995, vol. 1, p . 321) , le Privy 

Council j u g e a : 

« O u t r e l ' a r t i c l e 9 l u i - m ê m e , il e x i s t e u n e l o n g u e l i g n é e d e p r é c é d e n t s q u i é t a y e n t u n 

p r i n c i p e p l u s l a r g e (...) s e l o n l e q u e l les t r i b u n a u x e t le p a r l e m e n t se m o n t r e n t t r è s 

c l a i r v o y a n t s d a n s l ' i d e n t i f i c a t i o n d e l e u r s r ô l e s c o n s t i t u t i o n n e l s r e s p e c t i f s . E n ce q u i 

c o n c e r n e les t r i b u n a u x , ils d é c l a r e n t i r r e c e v a b l e t o u t e c o n t e s t a t i o n d e ce q u i a é t é di t ou 

fait a u se in d u P a r l e m e n t d a n s l ' a c c o m p l i s s e m e n t d e s f o n c t i o n s l é g i s l a t i v e s d e ce t 

o r g a n e ou p o u r la p r o t e c t i o n d e s e s p r i v i l è g e s é t a b l i s . » 

G R I E F S 

Le r e q u é r a n t sou t i en t q u e l 'exigence aux t e r m e s d e l aque l le il lui faut 

p r ê t e r un s e r m e n t d ' a l l égeance au m o n a r q u e b r i t a n n i q u e cons t i tue u n e 

a t t e i n t e injustif iée à son dro i t à la l iber té d ' express ion au sens de 

l 'ar t icle 10 de la Conven t ion . Il aff i rme q u ' e n le p r ivan t de l 'accès à des 

services rése rvés aux r e p r é s e n t a n t s é lus , son refus d'y sa t is fa i re l 'a 

s é r i e u s e m e n t e n t r a v é d a n s l 'exercice de son dro i t d ' e x p r i m e r les vues de 

ses é l ec t eu r s et de son p a r t i . 

Il cons idère en o u t r e q u e le s e r m e n t est c o n t r a i r e à ses c royances reli

g ieuses d a n s la m e s u r e où il l 'obl ige, lui qui est d 'obéd ience ca tho l i que , à 

j u r e r a l l égeance à un m o n a r q u e a u q u e l la loi i n t e rd i t d ' ê t r e ca tho l ique ou 

d ' é p o u s e r u n e p e r s o n n e ca tho l i que . Il invoque à cet é g a r d l 'ar t ic le 9 de la 

Conven t i on . 

Le r e q u é r a n t a l lègue é g a l e m e n t u n e viola t ion de l 'ar t ic le 13 de la 

C o n v e n t i o n , a f f i rmant qu ' i l ne dispose d ' a u c u n r ecour s effectif pour ses 

griefs t i rés des a r t ic les 9 et 10. 
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En o u t r e , le r e q u é r a n t sou t i en t q u e la d é c l a r a t i o n de la p r é s i d e n t e de la 

C h a m b r e des c o m m u n e s qu i a in t rodu i t de nouvel les r e s t r i c t ions aux 

dro i t s des r e p r é s e n t a n t s é lus non disposés à p r ê t e r le s e r m e n t r equ i s est 

con t r a i r e à l 'ar t ic le 3 du Protocole n" 1, d a n s la m e s u r e où elle l 'a e m p ê c h é 

de r e p r é s e n t e r n o r m a l e m e n t les vues de ses é l ec teu r s , les p r ivan t a insi de 

la l ibre express ion de leur opinion. 

Enfin, le r e q u é r a n t voit d a n s la déc l a r a t i on de la p r é s i d e n t e de la 

C h a m b r e , a n n o n c é e deux s e m a i n e s ap rè s son é lec t ion et a lors que chacun 

savait qu ' i l n ' ava i t pas l ' i n t en t ion de p r ê t e r s e r m e n t , une m e s u r e dis

c r i m i n a t o i r e con t r a i r e à l 'ar t ic le 14 de la C o n v e n t i o n co mb i n é avec les 

a r t ic les 9 et 10 de cet i n s t r u m e n t et avec l 'a r t ic le 3 du Pro tocole n° 1. 

E N D R O I T 

1. Le r e q u é r a n t a l lègue q u e l 'obl igat ion de p r ê t e r un s e r m e n t d 'a l lé

geance à la m o n a r c h i e b r i t a n n i q u e cons t i t ue u n e viola t ion de son droi t à la 

l ibe r té d ' express ion au sens de l 'a r t ic le 10 de la Conven t i on . La p a r t i e 

p e r t i n e n t e en l 'espèce de c e t t e d ispos i t ion est ainsi l ibellée : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n et la l i b e r t é d e r e c e v o i r o u de c o m m u n i q u e r d e s i n f o r m a t i o n s ou d e s i d é e s s a n s 

q u ' i l p u i s s e v avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s et s a n s c o n s i d é r a t i o n d e f r o n t i è r e . 

(...) 

2. L ' e x e r c i c e d e c e s l i b e r t é s c o m p o r t a n t d e s d e v o i r s et d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s ou s a n c t i o n s p r é v u e s p a r la loi, qu i 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , à la s é c u r i t é 

n a t i o n a l e , à l ' i n t é g r i t é t e r r i t o r i a l e ou à la s û r e t é p u b l i q u e , à la d é f e n s e d e l ' o r d r e et à l a 

p r é v e n t i o n d u c r i m e , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , à la p r o t e c t i o n d e l a 

r é p u t a t i o n ou d e s d r o i t s d ' a u t r u i , p o u r e m p ê c h e r l a d i v u l g a t i o n d ' i n f o r m a t i o n s 

c o n f i d e n t i e l l e s ou p o u r g a r a n t i r l ' a u t o r i t é e t l ' i m p a r t i a l i t é d u p o u v o i r j u d i c i a i r e . » 

M e m b r e du Sinn Fe in et r e p r é s e n t a n t élu de ce p a r t i , le r e q u é r a n t 

e s t i m e q u e le s e r m e n t d ' a l l égeance prescr i t va à l ' encon t re de ses convic

t ions pol i t iques et des p r inc ipes r épub l i ca ins qu i sous - t enden t la pol i t ique 

d u Sinn Fein . N ' a y a n t pas p r ê t é le s e r m e n t , il ne p e u t occuper son siège à 

la C h a m b r e des c o m m u n e s , et , à la su i te de la déc l a r a t i on de la p r é s i d e n t e 

d e celle-ci, il s 'est vu i n t e r d i r e l 'accès à t ou t e u n e sér ie de facil i tés, ce qui 

e n t r a v e s é r i e u s e m e n t l 'exercice de son dro i t d ' e x p r i m e r e t de p romouvo i r 

ses op in ions et celles de son pa r t i et des é l ec t eu r s qu i lui ont accordé leur 

suffrage. 

La C o u r rappe l le que , p réc i euse pour chacun , la l ibe r té d ' express ion 

l 'est tou t p a r t i c u l i è r e m e n t p o u r un élu du peup le ; il r e p r é s e n t e ses 

é l ec t eu r s , s ignale leurs p r éoccupa t i ons et dé fend leurs i n t é r ê t s (voir, 

mutatis mutandis, l ' a r rê t Cas t e l l s c. E s p a g n e du 23 avril 1992, sér ie A n° 236, 

pp . 22-23, § 4 2 ) . 
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En l ' espèce , le r e q u é r a n t sou t i en t que l 'obl igat ion de p r ê t e r un s e r m e n t 

d ' a l l égeance à la m o n a r c h i e b r i t a n n i q u e r e s t r e i n t de m a n i è r e effective son 

dro i t de c o m m u n i q u e r des i n fo rma t ions d a n s l ' in té rê t de ses é l ec t eu r s et 

de son p a r t i à la C h a m b r e des c o m m u n e s et q u e ce t t e r e s t r i c t ion a encore 

é té aggravée pa r la p r iva t ion de l 'accès à c e r t a i n e s facilités r é se rvées aux 

d é p u t é s d a n s l ' ence in te de la C h a m b r e . La C o u r re lève q u e le r e q u é r a n t a 

l i b r e m e n t pa r t i c ipé aux é lec t ions en s a c h a n t p e r t i n e m m e n t qu ' i l ne 

p o u r r a i t occuper son siège à la C h a m b r e que s'il p r ê t a i t le s e r m e n t requ is 

et en ayan t man i fe s t é c l a i r e m e n t l ' i n t en t ion de ne pas se s o u m e t t r e à 

ce t t e fo rmal i t é , ma i s elle e x a m i n e r a n é a n m o i n s la q u e s t i o n de savoir si 

l ' exis tence de la condi t ion l i t ig ieuse a e n t r a v é de m a n i è r e injustifiée le 

droi t à la l ibre express ion q u ' e n sa qua l i t é de r e p r é s e n t a n t élu il devai t 

pouvoir exe rce r , r évé lan t a insi u n e a p p a r e n c e de viola t ion de l 'ar t ic le 10 

de la C o n v e n t i o n . 

D a n s ce c o n t e x t e , la C o u r r appe l l e q u ' u n e a t t e i n t e au dro i t à la l iber té 

d ' express ion ne p e u t se jus t i f i e r q u e si elle est « p révue pa r la loi », pour 

suit un ou p lus ieurs bu t s l ég i t imes au sens d e l 'a r t ic le 10 § 2 de la C o n 

ven t ion et est « nécessa i r e , d a n s une socié té d é m o c r a t i q u e , » p o u r les 

a t t e i n d r e . 

P o u r la C o u r , les m e s u r e s con t e s t ée s p a r le r e q u é r a n t ava ien t u n e base 

légale i ncon te s t ab l e d a n s le dro i t i n t e r n e et d a n s la p r a t i q u e et la pro

c é d u r e p a r l e m e n t a i r e s de l 'E ta t dé f endeu r , à savoir l 'ar t ic le 1 de la loi de 

1866 p o u r ce qui est de l 'obl igat ion de p r ê t e r s e r m e n t , et la déc l a r a t i on 

p rononcée par la p r é s i d e n t e de la C h a m b r e des c o m m u n e s le 14 m a i 1997 

pour ce qu i est de la p r iva t ion de l 'accès aux facilités de la C h a m b r e pour 

les d é p u t é s r e fusan t de p r ê t e r le s e r m e n t requis . Q u a n t à ce t t e d e r n i è r e 

décis ion, la C o u r observe que , d a n s la p r o c é d u r e re la t ive à la d e m a n d e de 

con t rô le j ud i c i a i r e , le j u g e K e r r a e s t i m é q u e l ' au to r i t é l é g a l e m e n t inves

tie du pouvoir d ' o rgan i s e r les services de la C h a m b r e é ta i t le p r é s i d e n t de 

celle-ci. 

Se t o u r n a n t vers la l ég i t imi té d u ou des bu t s poursuivis p a r les m e s u r e s 

l i t ig ieuses , la C o u r r appe l l e q u e , dans son a r r ê t A h m e d et a u t r e s 

c. R o y a u m e - U n i du 2 s e p t e m b r e 1998, Recueil des arrêts et décisions 1998-VI, 

elle a r e c o n n u q u e l ' express ion « la p ro tec t ion des d ro i t s d ' a u t r u i » 

f igurant à l 'ar t icle 10 § 2 de la C o n v e n t i o n pouvai t eng lobe r la p ro t ec t i on 

d ' un r é g i m e pol i t ique v é r i t a b l e m e n t d é m o c r a t i q u e (p. 2376, § 52) . Pour la 

C o u r , c e t t e express ion doi t é g a l e m e n t s ' é t e n d r e à la p r o t e c t i o n des p r in 

cipes cons t i t u t i onne l s qu i sous - t enden t t ou t e d é m o c r a t i e . Elle no te que , 

d a n s l 'E ta t dé f endeu r , l 'obl iga t ion p o u r les r e p r é s e n t a n t s élus de p r ê t e r 

u n s e r m e n t d ' a l l égeance a u m o n a r q u e est inscr i te d a n s u n e règle j u r i 

d ique r e m o n t a n t à 1866. C e t t e règ le fait p a r t i e du sys tème cons t i t u t i onne l 

de l 'E ta t dé f endeu r , qu i , il convient de le faire r e m a r q u e r , est fondé sur un 

modè l e m o n a r c h i q u e de g o u v e r n e m e n t . La C o u r e s t ime q u e l 'obl igat ion 

p o u r les r e p r é s e n t a n t s élus à la C h a m b r e des c o m m u n e s de p r ê t e r u n 
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s e r m e n t d ' a l l égeance au m o n a r q u e r é g n a n t peu t r a i s o n n a b l e m e n t 

s ' i n t e r p r é t e r c o m m e une obl iga t ion p o u r les in t é res sés d 'a f f i rmer leur 

loyauté envers les p r inc ipes cons t i t u t i onne l s qui c o n s t i t u e n t la base , 

n o t a m m e n t , du f o n c t i o n n e m e n t de la d é m o c r a t i e r e p r é s e n t a t i v e dans 

l 'E ta t d é f e n d e u r (voir, mutatis mutandis, l ' a r rê t Vogt c. A l l e m a g n e du 

26 s e p t e m b r e 1995, sér ie A n° 323 , pp . 28-29, § 59) . P o u r la Cour , il doit 

ê t r e loisible à l 'E ta t d é f e n d e u r d ' a s sor t i r la q u a l i t é de d é p u t é d ' u n e telle 

condi t ion , qui fait p a r t i e i n t é g r a n t e de son o r d r e cons t i t u t i onne l , et de 

faire d é p e n d r e de son a c c o m p l i s s e m e n t l 'accès aux facili tés offertes par 

l ' ins t i tu t ion . 

Q u a n t à la nécess i té des m e s u r e s l i t ig ieuses , la C o u r cons idère q u e le 

r e q u é r a n t n 'es t pas fondé à s o u t e n i r qu ' e l l e s on t eu un effet dis

p r o p o r t i o n n é su r son dro i t à la l iber té d ' express ion . Elle rappe l le q u e 

l 'obl igat ion de p r ê t e r s e r m e n t p e u t ê t r e cons idé rée c o m m e u n e condi t ion 

r a i sonnab le s ' a t t a c h a n t au m a n d a t du d é p u t é , eu é g a r d au sys t ème cons

t i t u t i onne l de l 'E ta t dé f endeu r . Elle observe de surcro î t que le r e q u é r a n t a 

v o l o n t a i r e m e n t r e n o n c é à son droi t d 'occuper son siège à la C h a m b r e des 

c o m m u n e s , en confo rmi té avec ses p r o p r e s convict ions po l i t iques . Bien 

q u e l 'accès a u x services et facili tés d isponibles d a n s l ' ence in te de la 

C h a m b r e des c o m m u n e s lui soit i n t e rd i t , r i en ne l ' e m p ê c h e d ' e x p r i m e r les 

vues de ses é l ec t eu r s et de son pa r t i dans d ' a u t r e s c o n t e x t e s , e t n o t a m 

m e n t d a n s le cad re de r é u n i o n s o rgan i sées à l ' ex t é r i eu r de la C h a m b r e des 

c o m m u n e s avec la pa r t i c ipa t ion de min i s t r e s et de d é p u t é s . 

Eu é g a r d aux cons idé ra t ions qu i p r é c è d e n t , la C o u r conc lu t q u e le 

r e q u é r a n t ne p e u t se p l a ind re sur le t e r r a i n de l 'ar t ic le 10 de la Conven

t ion ni en ce qu i conce rne l 'obl igat ion de p r ê t e r s e r m e n t ni en ce qui con

ce rne la p r iva t ion des services et des facilités e n t r a î n é e p a r son refus de 

p r ê t e r s e r m e n t . 

Il en r é su l t e q u e c e t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t ma l 

fondée, au sens de l 'a r t ic le 35 § 3 de la C o n v e n t i o n . 

2. Le r e q u é r a n t a l l ègue que son droi t à la l iber té de p e n s é e , de cons

c ience et de rel igion a é té violé du fait q u e l 'accès aux facili tés pa r le 

m e n t a i r e s est r e n d u t r i b u t a i r e de la p r e s t a t i o n du s e r m e n t r equ i s . Il 

invoque l 'a r t ic le 9 de la C o n v e n t i o n , don t la p a r t i e p e r t i n e n t e en l 'espèce 

est a insi l ibellée : 

« T o u t e p e r s o n n e a d r o i t à la l i b e r t é d e p e n s é e , d e c o n s c i e n c e e t d e r e l i g i o n ; ce d ro i t 

i m p l i q u e la l i b e r t é d e c h a n g e r d e r e l i g i o n ou d e c o n v i c t i o n , a i n s i q u e la l i b e r t é de 

m a n i f e s t e r sa r e l i g i o n o u sa c o n v i c t i o n i n d i v i d u e l l e m e n t ou c o l l e c t i v e m e n t , e n p u b l i c ou 

e n p r i v é , p a r le c u l t e , l ' e n s e i g n e m e n t , les p r a t i q u e s e t l ' a c c o m p l i s s e m e n t d e s r i t e s . » 

Le r e q u é r a n t , qui aff irme ê t r e c a tho l i que , sou t i en t n o t a m m e n t q u e la 

p r e s t a t i o n d ' u n s e r m e n t d ' a l l égeance à la m o n a r c h i e b r i t a n n i q u e est con

t r a i r e à ses croyances re l ig ieuses . D ' a p r è s la loi de l 'E ta t dé f endeu r , en 

effet, les c a tho l i ques ne p o u r r a i e n t accéde r au t r ône . 
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La C o u r réaf f i rme qu ' i l se ra i t con t r ad i c to i r e de s o u m e t t r e l ' exercice 

d ' un m a n d a t qui vise à r e p r é s e n t e r au sein du p a r l e m e n t d i f fé ren tes 

visions de la société à la condi t ion d ' a d h é r e r au p réa l ab l e à u n e vision 

d é t e r m i n é e du m o n d e ( a r rê t Buscarini et autres c. Saint-Marin [ G C ] , 

n" 24645/94, § 39, C E D H 1999-1). En l 'espèce, toutefois , la loi de 1866 

n 'obl igea i t pas le r e q u é r a n t à j u r e r ou d é c l a r e r a l l égeance à une rel igion 

pa r t i cu l i è r e sous pe ine de p e r d r e son siège p a r l e m e n t a i r e ou c o m m e con

d i t ion p réa l ab l e à l 'occupat ion de son siège ; elle ne l 'obligeait pas davan

tage à a b a n d o n n e r ses convict ions r épub l i ca ines et ne lui in te rd i sa i t pas de 

les dé f end re à la C h a m b r e des c o m m u n e s . 

Dès lors, la C o u r cons idère q u e le gr ief fo rmulé p a r le r e q u é r a n t de 

ce chef est m a n i f e s t e m e n t m a l fondé, au sens de l 'ar t icle 35 § 3 de la 

Conven t i on . 

3. Le r e q u é r a n t sou t i en t q u e les d ro i t s qu ' i l t i re de l 'ar t icle 3 du 

Pro tocole n" 1 à la C o n v e n t i o n ont é té violés en ce q u e les condi t ions dans 

lesquel les les é lec t ions p a r l e m e n t a i r e s de m a i 1997 se sont t e n u e s 

n ' a s s u r a i e n t pas la libre express ion de l 'opinion du peup le su r le choix du 

corps législatif. Il aff irme q u e l ' in te rd ic t ion de l 'accès aux facilités de la 

C h a m b r e des c o m m u n e s à laque l le il s 'est h e u r t é a p r è s son refus de p r ê t e r 

le s e r m e n t p resc r i t l 'a e m p ê c h é de r e p r é s e n t e r n o r m a l e m e n t les i n t é r ê t s 

d e ses é l ec t eu r s . L 'a r t i c le 3 du Pro tocole n" 1 est ainsi libellé : 

« L e s H a u t e s P a r t i e s c o n t r a c t a n t e s s ' e n g a g e n t à o r g a n i s e r , à d e s i n t e r v a l l e s 

r a i s o n n a b l e s , d e s é l e c t i o n s l i b r e s a u s c r u t i n s e c r e t , d a n s les c o n d i t i o n s q u i a s s u r e n t la 

l i b re e x p r e s s i o n d e l ' o p i n i o n d u p e u p l e s u r le c h o i x d u c o r p s légis la t i f . » 

La C o u r rappe l le que , d a n s leurs o rd res j u r i d i q u e s respect i fs , les E t a t s 

c o n t r a c t a n t s j ou i s s en t d ' u n e l a rge m a r g e d ' app réc i a t i on pour e n t o u r e r 

les d ro i t s de vote et d 'é l igibi l i té de condi t ions pa r t i cu l i è r e s . Il lui faut 

toutefois s ' a s su re r q u e lesdi tes condi t ions ne r é d u i s e n t pas les dro i t s dont 

il s 'agit au poin t de les a t t e i n d r e d a n s leur subs t ance m ê m e et d e les 

pr iver de leur effectivité, qu ' e l l e s pou r su iven t u n bu t l ég i t ime et q u e les 

moyens employés ne se r évè len t pas d i sp ropo r t i onnés . Spéc i a l emen t , 

elles ne doivent pas c o n t r e c a r r e r « la l ibre express ion de l 'opinion du 

peup le sur le choix du corps lég is la t i f» (voir, mutatis mutandis, l ' a r rê t 

M a t h i e u - M o h i n et Cler fay t c. Be lg ique du 2 m a r s 1987, sér ie A n" 113, 

P - 2 3 , § 5 2 ) . 

La C o u r no t e q u e les é l ec t eu r s du Sinn Fe in d a n s la c i rconscr ip t ion du 

Moyen -Ul s t e r j o u i s s e n t , su r le p l an j u r i d i q u e , des m ê m e s droi ts de vote et 

d 'é l igibi l i té q u e les é l ec t eu r s d ' a u t r e s t e n d a n c e s pol i t iques . Ils ne se 

t r ouven t n u l l e m e n t pr ivés de ces dro i t s du fait q u e le r e q u é r a n t , c and ida t 

du Sinn Fe in , devai t d ' abord , s'il é t a i t élu, p r ê t e r le s e r m e n t l i t ig ieux pour 

pouvoir occupe r son s iège . Ils on t voté p o u r lui en conna i s san t pa r fa i t e 

m e n t l ' ex is tence de c e t t e condi t ion , que la C o u r a j u g é e ci-dessus pouvoir 

r a i s o n n a b l e m e n t ê t r e a t t a c h é e au m a n d a t p a r l e m e n t a i r e . 
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Q u a n t à l ' a r g u m e n t du r e q u é r a n t selon l eque l en é t a n t privé de l 'accès 

aux services et facili tés de la C h a m b r e des c o m m u n e s il n 'es t pas en 

m e s u r e de faire c o n n a î t r e les p r éoccupa t ions de ses é l ec t eu r s aux mi

n is t res et services c o m p é t e n t s ainsi q u ' a u x a u t r e s d é p u t é s , la C o u r ob

serve, là encore , que l ' in té ressé ne se t rouve pas dans l ' impossibi l i té 

d ' accompl i r lad i te t â c h e . Le r e q u é r a n t peu t faire conna î t r e ses opinions et 

celles de son p a r t i e t de ses é l ec t eu r s sans avoir r ecour s aux services e t 

facilités é n u m é r é s d a n s le t e x t e a n n e x é en m a i 1997 à la loi de 1866. Aussi 

la C o u r ne peu t -e l l e accuei l l i r l ' a r g u m e n t de l ' in té ressé selon lequel ses 

droi t s é l ec to raux et ceux de ses é l ec t eu r s on t auss i é t é violés p a r la 

pr iva t ion de l 'accès à des services et facil i tés censés faci l i ter l 'exercice de 

sa fonct ion de base à la C h a m b r e des c o m m u n e s , à laquel le il a volon

t a i r e m e n t r e n o n c é . 

Il en r é su l t e q u e c e t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t mal 

fondée, a u sens de l 'ar t ic le 35 § 3 de la Conven t i on . 

4. Le r e q u é r a n t a l lègue q u e l 'E ta t d é f e n d e u r a violé l 'ar t ic le 14 de la 

Conven t i on en n ' a s s u r a n t pas la j o u i s s a n c e p a r lui, à l ' abr i de t ou t e 

d i sc r imina t ion fondée sur sa rel igion, ses opinions pol i t iques et son or igine 

na t iona l e , des droi t s q u e lui r e conna i s sen t les a r t ic les 9 et 10 de la 

Conven t i on et 3 du Pro tocole n" 1. La p a r t i e p e r t i n e n t e en l 'espèce de 

l 'ar t ic le 14 est ainsi libellé : 

« La j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n d o i t ê t r e a s s u 

r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r (...) la r e l i g i o n , les o p i n i o n s pol i 

t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e (...) ou t o u t e a u t r e s i t u a t i o n . » 

Le r e q u é r a n t a l l ègue q u e la d é c l a r a t i o n de la p r é s i d e n t e de la C h a m b r e 

des c o m m u n e s i n t e r v e n u e e x a c t e m e n t deux s e m a i n e s ap rès son élect ion, 

é ta i t u n e r é p o n s e d i r ec t e à son e n g a g e m e n t de ne pas p r ê t e r le s e r m e n t 

requis s'il é t a i t élu. D ' a p r è s lui , l ad i te d é c l a r a t i o n poursu iva i t un bu t dis

c r i m i n a t o i r e . Il fait é g a l e m e n t observer q u e la loi de 1866 a eu un effet 

d i sp ropo r t i onné sur les r e p r é s e n t a n t s é lus du Sinn Fe in , c o m p t e t e n u de 

l 'opposi t ion de ce pa r t i au s e r m e n t . 

Q u a n t à la p o r t é e de la g a r a n t i e offerte p a r l 'ar t icle 14, la C o u r rappel le 

que , selon sa j u r i s p r u d e n c e c o n s t a n t e , u n e différence de t r a i t e m e n t est 

d i s c r im ina to i r e si elle « m a n q u e de jus t i f ica t ion object ive et r a i sonnab le », 

c 'es t -à-di re si elle n e p o u r s u i t pas un « but l ég i t ime » ou s'il n 'y a pas un 

« r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le 

but visé ». P a r a i l leurs , les E t a t s c o n t r a c t a n t s j ou i s s en t d ' u n e ce r t a ine 

m a r g e d ' app réc i a t i on pour d é t e r m i n e r si et d a n s quel le m e s u r e des diffé

rences e n t r e des s i tua t ions à d ' a u t r e s é g a r d s ana logues jus t i f i en t des 

d i s t inc t ions de t r a i t e m e n t (voir, p a r e x e m p l e , l ' a r rê t Larkos c. Chypre [ G C ] , 

n° 29515/95 , § 29, C E D H 1999-1). 

La C o u r observe q u e l 'obl igat ion de p r ê t e r s e r m e n t et les t e r m e s d e la 

déc l a r a t i on de la p r é s i d e n t e de la C h a m b r e des c o m m u n e s s ' app l iqua ien t 
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à tous les r e p r é s e n t a n t s é lus sans d is t inc t ion . Si les effets de ces m e s u r e s 

ont pu pese r p lus l o u r d e m e n t sur les m e m b r e s du Sinn Fe in , cela 

s ' expl ique pa r la po l i t ique dé fendue off iciel lement p a r ce pa r t i à p ropos de 

la condi t ion de s e r m e n t . La C o u r r appe l l e é g a l e m e n t que , d a n s le c o n t e x t e 

du gr ief t i ré de l 'ar t ic le 10 de la Conven t ion , elle a e s t imé que les m e s u r e s 

l i t ig ieuses pouva ien t ê t r e cons idé rées c o m m e u n e r éponse p r o p o r t i o n n é e 

a d o p t é e d a n s la p o u r s u i t e d ' un but l ég i t ime . Suivant le m ê m e r a i s o n n e 

m e n t , elle conclut é g a l e m e n t à l ' absence d ' a p p a r e n c e de viola t ion de la 

C o n v e n t i o n de ce chef. 

Il en résu l t e q u e ce t t e pa r t i e d e la r e q u ê t e est m a n i f e s t e m e n t ma l fon

dée au sens de l 'ar t ic le 35 § 3 de la Conven t i on . 

5. Le r e q u é r a n t a l lègue enfin qu ' i l ne disposai t d ' a u c u n r ecour s effectif 

devan t u n e a u t o r i t é n a t i o n a l e et qu ' i l y a donc eu viola t ion des dro i t s à lui 

g a r a n t i s p a r l 'ar t icle 13 de la Conven t i on . C e t t e c lause est ainsi l ibellée : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s ef fec t i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e de l e u r s 

f o n c t i o n s off ic ie l les . » 

La C o u r réaf f i rme q u e l 'ar t ic le 13 g a r a n t i t l ' ex is tence en d ro i t i n t e r n e 

d 'un recours p e r m e t t a n t de s'y prévaloi r - et donc de d é n o n c e r le non-

respec t - des dro i t s et l iber tés de la Conven t ion , tels qu ' i ls peuven t s'y 

t rouver consac rés . L 'a r t i c le 13 ne sau ra i t c e p e n d a n t s ' i n t e r p r é t e r c o m m e 

ex igean t un recours i n t e r n e p o u r t ou t e do léance , si injustifiée soit-el le , 

q u ' u n individu peu t p r é s e n t e r sur le t e r r a i n de la Conven t i on : il doit 

s 'agir d ' un gr ief dé fendab le au r e g a r d de celle-ci ( a r r ê t Boyle et Rice 

c. R o y a u m e - U n i du 27 avril 1988, série A n " 131 , p . 23 , § 52) . 

La C o u r no t e qu ' e l l e a j u g é m a n i f e s t e m e n t m a l fondés les griefs énon

cés pa r le r e q u é r a n t sur le t e r r a i n des a r t ic les 9 et 10 de la C o n v e n t i o n et 3 

du Pro tocole n° 1. Dès lors, le r e q u é r a n t ne peu t p r é t e n d r e avoir un gr ief 

dé fendab le à fo rmu le r sur le t e r r a i n de l 'a r t ic le 13 de la Conven t i on . 

P a r t a n t , le gr ief t i ré de ce t t e disposi t ion est m a n i f e s t e m e n t m a l fondé, au 

sens de l 'ar t ic le 35 § 3 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Special prison regime aimed at preventing any contact with the Mafia 

Article 3 

Inhuman treatment - Inhuman punishment - Conditions of detention - Special prison regime 
aimed at preventing any contact with the Mafia - Seriousness of crimes - Concept of isolation — 
European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment 

* 

The applicant had several sets of criminal proceedings brought against him for 
involvement in Mafia-type activities. At the end of these proceedings he received a 
number of prison sentences. In a decree issued by the Minister of Justice on 
26 November 1993 the applicant was made subject to a special prison regime for 
one year on public-order and security grounds because of his contacts with the 
Mafia. This special regime, which entailed various restrictions on the applicant's 
freedoms while he was in prison (no access to a telephone, no meetings with third 
parties, restrictions on visits by family members and contacts with other prisoners, 
prohibition of participating in cultural, recreational and sporting activities and a 
ban on handicrafts, limited access to outdoor exercise), was extended at regular 
intervals until 21 May 1998. In addition, on several occasions the courts authorised 
censorship of the applicant's correspondence. He lodged a number of appeals 
against application of the special regime and these resulted in some easing of his 
situation (in particular, the restrictions on visits by family members were lifted), 
but in none of these cases did the courts question the legitimacy of applying the 
special regime as such. The Minister of Justice and some prison administrators 
also called for relaxation of certain aspects of the regime. 

Held 
(1) Article 3: Prohibition of contacts with other prisoners for security, discipline, 
and protection reasons did not in itself constitute a form of inhuman t reatment or 
punishment. In the present case, the applicant had not been subjected to sensory 
isolation or total social isolation: his opportunities for contact had admittedly been 
limited, but that could not be described as isolation. While the European Com
mittee for the Prevention of Torture had expressed doubts as to the need for some 
of the restrictions concerned (in particular the ban on participating in cultural, 
recreational and sporting activities, the ban on work and the restrictions on visits 
and access to outdoor exercise), the Court did not share these doubts in the 
present case. The special regime had been imposed on account of the seriousness 
of the applicant's crimes and his links with the Mafia, and to prevent him from 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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re-establishing contacts with it in prison. Because of the new charges brought 
against the applicant during his imprisonment, that justification was still valid. In 
addition, organisational and security requirements justified some restrictions such 
as those on work by the applicant in his cell. There had also been a relaxation of the 
regime. Consequently, the t reatment the applicant complained of had not reached 
the necessary level of seriousness for it to fall within the scope of Article 3: mani
festly ill-founded. 
(2) Articles 8 and 13: Admissible (restrictions on visits by family members, 
censorship of applicant's correspondence). 
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T H E F A C T S 

T h e app l ican t [Mr A n t o n i o Mess ina ] is an I t a l i an na t i ona l who was 
bo rn in 1946 and is c u r r e n t l y a p r i sone r a t T r a p a n i Pr i son . 

T h e facts of t h e case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f the c a s e 

1. The trials 

In a j u d g m e n t de l ivered by the M a r s a l a Dis t r ic t C o u r t on 21 D e c e m b e r 
1992 the app l i can t was s e n t e n c e d to seven y e a r s ' i m p r i s o n m e n t a n d to 
p a y m e n t of a fine inter alia for d r u g t raff icking and m e m b e r s h i p of a 
Mafia- type o rgan i sa t i on . T h e app l ican t was e x t r a d i t e d from Swi tze r land 
on 23 N o v e m b e r 1993 in o r d e r to serve his s e n t e n c e . H e was s u b s e q u e n t l y 
held in C o m o Pr i son . In a j u d g m e n t of 6 M a r c h 1995, depos i t ed wi th the 
reg i s t ry on 30 M a y 1995, t h e P a l e r m o C o u r t of A p p e a l a c q u i t t e d h im of 
two cha rges a n d r e d u c e d his s en t ence to five y e a r s ' i m p r i s o n m e n t . T h e 
app l ican t lodged an appea l on poin ts of law on 13 J u l y 1995. T h a t appea l 
was d i smissed in a j u d g m e n t of 26 J a n u a r y 1996. 

O n 18 J a n u a r y 1995 the inves t iga t ing j u d g e a t t a c h e d to the 
C a l t a n i s s e t t a Dis t r ic t C o u r t issued a w a r r a n t to have t he app l ican t 
b r o u g h t before h im i m m e d i a t e l y on suspicion of t he m u r d e r of a j u d g e ; the 
app l i can t was served wi th t h a t w a r r a n t on 18 J a n u a r y 1995. T h e proceed
ings a re a p p a r e n t l y still p e n d i n g . 

F u r t h e r p roceed ings a re p e n d i n g aga ins t t he app l i can t a n d twenty-
seven co-accused before t he T r a p a n i Assize C o u r t for m e m b e r s h i p of a 
Mafia- type o r g a n i s a t i o n and o t h e r offences l inked wi th d r u g trafficking. 

O n 26 May 1995, in a n o t h e r set of p roceed ings before t he M a r s a l a 
Dis t r ic t C o u r t , t he app l ican t was s e n t e n c e d to s e v e n t e e n y e a r s ' impr i son
m e n t inter alia for conspi racy to traffic d r u g s in t e rna t iona l ly . In a j u d g m e n t 
of 16 Apri l 1997 the P a l e r m o C o u r t of A p p e a l a c q u i t t e d t he app l i can t of one 
c h a r g e and r educed the s e n t e n c e for the o t h e r cha rges to t en yea r s ' im
p r i s o n m e n t . A n appea l on po in t s of law by the app l ican t was d i smissed in a 
decis ion of 4 D e c e m b e r 1998, depos i t ed wi th t he reg is t ry on 25 F e b r u a r y 
1999. 

In add i t ion , t he app l i can t is se rv ing a four t een-yea r pr i son t e r m to 
which he was s e n t e n c e d by the P a l e r m o C o u r t of Appea l for false impr i s 
o n m e n t , a m o n g o t h e r offences. 
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2. The special regime 

By a dec r ee of 26 N o v e m b e r 1993, the M i n i s t e r of J u s t i c e o r d e r e d t h a t 
for one year t he app l ican t should be sub jec ted to t he specia l pr i son r e g i m e . 
T h i s d e c r e e was g r o u n d e d on publ ic -order a n d secur i ty cons ide ra t ions 
given the d a n g e r o u s n e s s of the Mafia and of t he appl ican t in so far as he 
was p r e s u m e d , accord ing to police r e p o r t s , to have m a i n t a i n e d links wi th 
Mafia circles . Moreover , this d e c r e e , in de roga t i on from t h e Pr i son 
A d m i n i s t r a t i o n Act imposed t h e following res t r i c t ions : 

- no access to a t e l e p h o n e ; 
- no c o r r e s p o n d e n c e wi th o t h e r p r i soner s ; 
- no m e e t i n g s with th i rd pa r t i e s (Art icle 18); 
- l imi ts on visits by family m e m b e r s , wi th a m a x i m u m of one visit for 

one h o u r per m o n t h ; 
- no s u m s of money above a fixed a m o u n t to be received or sen t ou t ; 
- only parce ls c o n t a i n i n g c lo th ing to be sent in f iom ou ts ide pr ison; 
- no o rgan i sa t i on of cu l tu ra l , r ec rea t iona l or spor t s act ivi t ies ; 
- no r ight to vote in e lec t ions for p r i s o n e r s ' r e p r e s e n t a t i v e s or to be 

e lec ted as a r e p r e s e n t a t i v e ; 
- no hand ic ra f t s ; 
- no food r e q u i r i n g cooking to be p u r c h a s e d ; 
- not m o r e t h a n two hour s p e r day to be spen t ou tdoo r s . 
By the t e r m s of Art ic le 2 of th is d e c r e e , censor sh ip of c o r r e s p o n d e n c e by 

t h e governor of a pr ison r e q u i r e d previous a u t h o r i s a t i o n by the cour t 
hav ing j u r i sd i c t i on . 

O n 26 N o v e m b e r 1993 the governor of C o m o Prison t r a n s m i t t e d to the 
T r a p a n i Assize C o u r t an appl ica t ion by the app l ican t for pe rmiss ion - and 
if possible , p e r m a n e n t pe rmiss ion - for addi t iona l visits a n d t e l e p h o n e 
calls. T h e P re s iden t of t he Assize C o u r t al lowed this app l ica t ion on 
20 D e c e m b e r 1993. 

O n 29 N o v e m b e r 1993 the governor of C o m o Pr ison asked the T r a p a n i 
Assize C o u r t to a u t h o r i s e censo r sh ip of t he c o r r e s p o n d e n c e of t he appl i
can t , w h o on 28 N o v e m b e r 1993 was served wi th the M i n i s t e r of J u s t i c e ' s 
dec r ee p lac ing h im u n d e r the special r e g i m e . O n 30 N o v e m b e r 1993 the 
P r e s i d e n t of t h e T r a p a n i Assize C o u r t gave his a u t h o r i s a t i o n . 

O n an unspeci f ied d a t e t h e app l i can t cha l l enged t h e d e c r e e of 
28 N o v e m b e r 1993 before the A n c o n a cour t respons ib le for t he execu t ion 
of s e n t e n c e s . H e objected to b e i n g p laced u n d e r t he special r e g i m e a n d 
compla ined of its vexa t ious n a t u r e . T h e cour t re jec ted t he appea l on an 
unspecif ied d a t e in 1995. 

T h e app l i can t was s u b s e q u e n t l y t r a n s f e r r e d several t i m e s to pr i sons in 
T r a p a n i , Ascoli P iceno , T e r m i n i I m e r e s e , P ianosa , P a l e r m o a n d P o r t o 
Azzu r ro , often for t he sole pu rpose of a l lowing him to p a r t i c i p a t e in t he 
h e a r i n g s of t he appea l p roceed ings t a k i n g place in P a l e r m o . 
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O n 7 D e c e m b e r 1993 the governor of T e r m i n i I m e r e s e Pr i son m a d e an 
app l ica t ion to t he T r a p a n i Assize C o u r t and to t he M a r s a l a Dis t r ic t C o u r t 
r e q u e s t i n g a u t h o r i s a t i o n to allow the app l ican t visits by m e m b e r s of his 
family ( the app l ican t is m a r r i e d and has t h r e e d a u g h t e r s ) . T h e P re s iden t 
of t he Assize C o u r t g r a n t e d his a u t h o r i s a t i o n on 9 D e c e m b e r 1993. 

O n an unspecif ied d a t e an appl ica t ion for censo r sh ip of t he app l i can t ' s 
c o r r e s p o n d e n c e was m a d e by the pr ison to the M a c e r a t a cour t respons ib le 
for t he execu t ion of s e n t e n c e s . O n 22 A u g u s t 1994 the M a c e r a t a cour t 
respons ib le for the execu t ion of s e n t e n c e s g r a n t e d this app l ica t ion for a 
per iod of six m o n t h s . 

O n 24 Augus t 1994 t h e app l ican t lodged an appea l aga ins t t h a t decision 
wi th the A n c o n a and T r a p a n i cour t s respons ib le for t h e execu t ion of sen
t ences . T h e resul t of those appea l s is u n k n o w n . 

In a dec r ee of 29 N o v e m b e r 1994 t h e M i n i s t e r of J u s t i c e o r d e r e d tha t 
t he app l ican t be subjec ted once aga in to t he special pr i son r e g i m e , from 
29 N o v e m b e r 1994 to 28 May 1995, on t he g r o u n d t h a t the condi t ions 
jus t i fy ing the impos i t ion of this kind of t r e a t m e n t con t i nued to exist . As to 
t he de ta i l s of t he t r e a t m e n t , the res t r i c t ions were t he s a m e as those 
imposed by the previous d e c r e e . 

O n 6 D e c e m b e r 1994 the appl ican t a p p e a l e d aga ins t this dec ree to the 
Ancona cour t respons ib le for t he execu t ion of s e n t e n c e s . H e compla ined of 
be ing subjec ted to t he special r eg ime and , in pa r t i cu l a r , of t he l imit on 
visits by family m e m b e r s . 

In a decis ion of 27 M a r c h 1995 the A n c o n a cou r t respons ib le for the 
execu t ion of s en t ences re jec ted the appea l in p a r t , ho ld ing t h a t impos ing 
the special pr ison r e g i m e on t h e app l ican t was jus t i f ied and t h a t t he dec ree 
c o m p l a i n e d of was based on a d e q u a t e g r o u n d s . As for t he res t r i c t ions 
imposed by t h a t d e c r e e , t he cour t found t h a t t he list of m i n i m a l condi t ions 
of d e t e n t i o n laid down in sec t ion Wquater of the Pr ison A d m i n i s t r a t i o n Act 
should apply in r e l a t ion to visits by family m e m b e r s . C o n s e q u e n t l y , the 
cour t s t ruck down the ban on receiving m o r e t h a n one visit pe r m o n t h from 
his family and ru led tha t he would in fu tu re be en t i t l ed to four. 

O n 30 M a r c h 1995 the app l ican t a p p e a l e d on po in t s of law aga ins t t ha t 
decision. H e a r g u e d t h a t t h e condi t ions of d e t e n t i o n to which he was sub
j e c t e d were i n h u m a n a n d t h a t t he special pr i son r e g i m e had b e e n e x t e n d e d 
by dec rees which w e r e no t based on a d e q u a t e g r o u n d s in his case . T h e 
public p rosecu to r also a p p e a l e d aga ins t t he decision. In a j u d g m e n t of 
10 O c t o b e r 1995, depos i t ed wi th the reg is t ry on 31 O c t o b e r 1995, the 
appea l s w e r e held to be inadmiss ib le on t he g round t h a t t hey w e r e now 
devoid of pu rpose , since the dec ree of 29 N o v e m b e r 1994 h a d exp i red on 
28 M a y 1995, before t he C o u r t of C a s s a t i o n de l ivered its j u d g m e n t . 

In a dec ree of 27 M a y 1995, t he M i n i s t e r of J u s t i c e o r d e r e d appl ica t ion 
of t he special pr i son r e g i m e to be e x t e n d e d unt i l 26 N o v e m b e r 1995, on 
t he g r o u n d t h a t t h e condi t ions jus t i fy ing t he se ru les con t i nued to exist . 
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O n 5 J u n e 1995 t h e app l ican t lodged a n a p p e a l aga ins t the above d ec r ee 
wi th t he Min i s t ry of J u s t i c e , to be t r a n s m i t t e d , if necessary , to t he 
A n c o n a cour t r espons ib le for the execu t ion of s e n t e n c e s . T h e app l ican t 
c o m p l a i n e d of, inter alia, t he lack of real g r o u n d s jus t i fy ing ex t ens ion of 
t h e special r e g i m e in his case a n d a r g u e d t h a t t h e res t r i c t ions p laced on 
visits a n d t i m e ou tdoor s and the p roh ib i t i on of t he p u r c h a s e of food 
r e q u i r i n g cooking were c o n t r a r y to sect ion 14 quater of t he Pr i son 
A d m i n i s t r a t i o n Act , i ncompa t ib l e wi th t h e a i m of r ehab i l i t a t i on a n d also 
vexa t ious . T h e app l i can t asked for app l i ca t ion of t he special r e g i m e to be 
c o u n t e r m a n d e d a n d for pe rmis s ion to receive visits from his wife a n d his 
d a u g h t e r s w i thou t glass pa r t i t i ons a n d to m a k e t e l e p h o n e calls. T h e 
app l ican t also e m p h a s i s e d tha t he was be ing held far from his family a n d 
the place w h e r e t h e t r ia l was t ak ing place . T h e o u t c o m e of t h a t appea l is 
not known. 

In a dec r ee of 24 N o v e m b e r 1995 the M i n i s t e r of J u s t i c e o r d e r e d , on 
s imi la r g r o u n d s , t h a t app l ica t ion of the special pr ison r e g i m e be e x t e n d e d 
to 23 M a y 1996. O n 27 N o v e m b e r 1995 the app l ican t cha l l enged the above 
o r d e r in t he F lo rence cour t respons ib le for t h e execu t ion of s e n t e n c e s . 

In a d e c r e e of 21 M a y 1996 app l ica t ion of the special r e g i m e was once 
aga in e x t e n d e d by six m o n t h s . T h e g r o u n d s for t h a t d ec r ee a n d the 
r e s t r i c t ions imposed were t he s a m e as those of t he previous dec ree s . O n 
30 M a y 1996 the app l i can t cha l l enged the above d ec r ee in t h e F lorence 
cour t respons ib le for the execu t ion of s e n t e n c e s . 

O n 2 O c t o b e r 1996 the app l ican t appl ied to the F lorence cour t r e spon
sible for t he execu t ion of s e n t e n c e s for a d a t e to be Fixed for h e a r i n g his 
appea l s of 27 N o v e m b e r 1995 and 30 M a y 1996. 

In a dec ree of 19 N o v e m b e r 1996 the M i n i s t e r of J u s t i c e once a g a i n 
e x t e n d e d app l i ca t ion of the special r e g i m e by six m o n t h s ; t h a t decis ion 
was based on g rounds s imi lar to those of t he previous dec ree s . O n 
21 N o v e m b e r 1996 t h e app l ican t cha l l enged the d ec r ee in t h e F lo rence 
cour t respons ib le for t he execu t ion of s e n t e n c e s . T h e cour t re jec ted t he 
app l i can t ' s a p p e a l in a decis ion of 11 F e b r u a r y 1997. Bas ing its decis ion 
on C o n s t i t u t i o n a l C o u r t decis ion no . 351/1996, t he cour t he ld t h a t 
ex t ens ion of the app l ica t ion of t he special r e g i m e to the app l i can t was 
jus t i f ied in the l ight of the i n fo rma t ion g a t h e r e d by t h e police a n d 
judicial a u t h o r i t i e s . T h e cour t however s t ruck ou t some of t he previous 
r e s t r i c t ions p laced on the app l i can t , n a m e l y suspens ion of t he rehabi l i 
t a t i on p r o g r a m m e ; r e s t r i c t ions on visits by family m e m b e r s ; t he r ight to 
receive parce ls c o n t a i n i n g only c lo th ing , t he ban on the p u r c h a s e of food 
r e q u i r i n g cooking a n d the p roh ib i t ion of s p e n d i n g m o r e t h a n two h o u r s 
ou tdoo r s . T h e app l ican t a p p e a l e d on po in t s of law aga ins t t he above 
decis ion. T h e h e a r i n g in p r iva te was set down for 30 S e p t e m b e r 1997. O n 
t h a t d a t e t he a p p e a l was dec l a r ed inadmiss ib le as be ing devoid of 
pu rpose . 
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O n 4 F e b r u a r y 1997 the M i n i s t e r of J u s t i c e o r d e r e d tha t the appl ican t 
be p e r m i t t e d to rep lace a m o n t h l y visit by his family wi th a t e l e p h o n e call, 
to receive one add i t iona l pa rce l p e r m o n t h a n d two add i t iona l pa rce l s pe r 
year , a n d to use the k i t chens . 

In a dec r ee of 19 M a y 1997 the M i n i s t e r o f j u s t i c e once aga in e x t e n d e d 
appl ica t ion of the special pr i son r e g i m e by six m o n t h s . T h a t decis ion was 
based on g r o u n d s s imi lar to those of t he previous ones . 

T h e app l ican t cha l l enged the above dec ree in t he F lo rence cour t 
respons ib le for t he execu t ion of s en t ences , which - finding t h a t ex tens ion 
of app l i ca t ion of t he special r e g i m e to t he app l ican t was jus t i f ied in the 
light of t he in fo rma t ion g a t h e r e d by the police and jud ic ia l au tho r i t i e s -
d i smissed the app l i can t ' s appea l in a decis ion of 7 Augus t 1997. T h e 
cour t however s t ruck out some res t r i c t ions previously imposed on the 
app l ican t , n a m e l y suspens ion of the r ehab i l i t a t ion p r o g r a m m e , res t r ic 
t ions on visits by family m e m b e r s , t h e r ight to receive parce ls con ta in ing 
only c lo th ing , t he ban on the p u r c h a s e of food r e q u i r i n g cooking, a n d the 
p roh ib i t ion of spend ing m o r e t h a n two h o u r s pe r day ou tdoor s . T h e 
app l i can t a p p e a l e d on po in t s of law aga ins t t he above decision b u t the 
a p p e a l was ru led inadmiss ib le in a j u d g m e n t of 19 J a n u a r y 1998 as be ing 
devoid of p u r p o s e , s ince t h e dec ree ' s pe r iod of val idi ty h a d exp i red in t he 
i n t e r i m . 

O n 29 A u g u s t 1997 the app l i can t appl ied to t h e M a c e r a t a j u d g e 
respons ib le for t h e execu t ion of s e n t e n c e s c o m p l a i n i n g of t he r e g i m e 
u n d e r which he h a d b e e n p laced. T h e j u d g e re jec ted t h a t appea l in a 
decis ion of 15 O c t o b e r 1997, depos i t ed wi th t he reg i s t ry on the following 
day. H e no ted t h a t t h e r e s t r i c t ions c o m p l a i n e d of h a d been imposed by the 
pr i son a u t h o r i t i e s , by m e a n s of d e p a r t m e n t a l o rde r s which, w i thou t 
excep t ion , i m p l e m e n t e d t h e M i n i s t e r of J u s t i c e ' s d e c r e e s and were t h e r e 
fore lawful; he fu r the r e m p h a s i s e d t h a t accused - c o n t r a r y to convicted -
pe r sons were not r e q u i r e d to p a r t i c i p a t e in t h e r ehab i l i t a t i on p r o g r a m m e 
because of the pr inc ip les of t he p r e s u m p t i o n of innocence and the f reedom 
to defend oneself. 

In a dec ree of 21 N o v e m b e r 1997 the Min i s t e r o f j u s t i c e e x t e n d e d the 
special r e g i m e for six m o n t h s and o r d e r e d t he governor of t he pr i son to 
apply to the c o m p e t e n t cour t for a u t h o r i s a t i o n to censor all the app l i can t ' s 
c o r r e s p o n d e n c e . O n 23 N o v e m b e r 1997 t h e governor of T r a p a n i Pr ison 
appl ied for a u t h o r i s a t i o n to t he Livorno j u d g e respons ib le for the execu
t ion of s en t ences , w h o in fo rmed the j u d g e who h a d ju r i sd ic t ion , n a m e l y 
t he T r a p a n i j u d g e respons ib le for t h e execu t ion of s e n t e n c e s . T h e l a t t e r 
o r d e r e d censo r sh ip of t he app l i can t ' s c o r r e s p o n d e n c e for six m o n t h s , 
s t a r t i n g on 21 N o v e m b e r 1997. 

O n 28 N o v e m b e r 1997 the app l ican t a p p e a l e d aga ins t t he d ec r ee of 
21 N o v e m b e r 1997 to t he A n c o n a cour t respons ib le for t he execu t ion of 
s en t ences . T h a t cour t t r a n s m i t t e d t h e a p p e a l on 1 D e c e m b e r 1997 to the 
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P a l e r m o Dis t r ic t C o u r t , which r e t u r n e d it on 2 May 1998, hav ing found 
t h a t it lacked ju r i sd ic t ion . By a decision of 7 M a y 1998, depos i t ed wi th t he 
reg is t ry on 11 M a y 1998, t he cour t re jec ted t he appea l . 

In a decis ion of 4 F e b r u a r y 1998 the M i n i s t e r of J u s t i c e revoked the 
res t r i c t ion on ou tdoo r exerc i se . 

By a decis ion of 21 M a y 1998 the Min i s t e r of J u s t i c e o r d e r e d t h a t t h e 
appl ican t should no longer be subject to t he special r e g i m e . 

3. Censorship of the applicant's correspondence with the European Commission 
of Human Rights and with his family 

A n u m b e r of l e t t e r s as well as t he obse rva t ions sent by the app l i can t to 
t he S e c r e t a r i a t of the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the 
C o m m i s s i o n " ) t h r o u g h his wife a r r ived wi th a censor ' s cer t i f ica te from the 
pr isons of P ianosa , P a l e r m o , Por to Azzu r ro , Ascoli P iceno a n d T r a p a n i . 
C e n s o r s h i p c o n t i n u e d un t i l J u n e 1998. 

L e t t e r s sent by t he app l ican t to his wife, in p a r t i c u l a r those of 19 a n d 
21 O c t o b e r 1997 were censored ; the app l ican t was in formed of this on 
21 a n d 28 O c t o b e r 1997. 

Appea l s by t he app l ican t to t h e cour t s respons ib le for the execu t ion of 
s en t ences were also censored by the pr i son au tho r i t i e s . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

/. The special prison regime 

Sect ion 41 bis of t he Pr ison A d m i n i s t r a t i o n Act (Law no . 354 of 26 J u l y 
1975), as a m e n d e d by Law no. 356 of 7 A u g u s t 1992, gives the Min i s t e r of 

J u s t i c e t he power to suspend app l ica t ion of t he o rd ina ry pr ison r e g i m e as 
laid down in Law no. 354 of 1975 in whole or in p a r t , by m e a n s of a decis ion 
s t a t i n g g r o u n d s which is subject to jud ic ia l review, for r ea sons of publ ic 
o r d e r a n d secur i ty in cases w h e r e t he o rd ina ry pr i son r e g i m e would be 
i n a d e q u a t e to m e e t these r e q u i r e m e n t s . 

Such a m e a s u r e can be appl ied only to p r i sone r s c h a r g e d wi th or sen
t enced for the offences m e n t i o n e d in sec t ion 4 bis of t he Act , which 
includes offences r e l a t i n g to Mafia act ivi t ies . 

U n d e r the t e r m s of sec t ion 1 of Law no . 36 of 16 F e b r u a r y 1995, appl i 
ca t ion of t he sect ion 41 bis special r e g i m e was e x t e n d e d unt i l 31 D e c e m b e r 
1999. 

T h e m e a s u r e s which m a y resu l t f rom app l ica t ion of t he provis ion in 
ques t i on a r e t he following: 

- a b a n on p a r t i c i p a t i n g in t he p r e p a r a t i o n of food a n d o r g a n i s i n g 
p r i s o n e r s ' r e c r ea t i ona l act ivi t ies ; 
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- a b a n on visits by pe r sons o t h e r t h a n family m e m b e r s , a c o h a b i t a n t or 
a lawyer; 

- a m a x i m u m of two visits and one t e l e p h o n e call pe r m o n t h ; 
- c enso r sh ip of all t he p r i sone r ' s c o r r e s p o n d e n c e excep t for t h a t wi th 

his lawyer; 
- not m o r e t h a n two hour s pe r day to be spent ou tdoors ; 
- no e x t r a visits al lowed for good conduc t ; 
- r e s t r i c t ions on a c q u i r i n g or receiving from ou ts ide p r i son persona l 

possess ions a u t h o r i s e d by the pr i son ' s i n t e r n a l rules ; 
- no m o r e t h a n two parce ls pe r m o n t h ; 
- no s u m s of m o n e y to be received from ou ts ide pr i son or s en t out ; 
- no hand ic ra f t s involving the use of d a n g e r o u s tools. 
U n d e r sec t ion 14 ter of t he Pr i son A d m i n i s t r a t i o n Act it is possible to 

lodge an a p p e a l (reclamo) aga ins t a dec ree of the M i n i s t e r of J u s t i c e 
impos ing the special r e g i m e wi th t he cour t respons ib le for t he execut ion 
of s e n t e n c e s (tribunale di sorveglianza) w i th in t en days from t h e d a t e on 
which t h e pe r son conce rned has received a copy of t he d e c r e e . Such an 
appea l does not have suspens ive effect. T h e cour t m u s t t ake a decision 
wi thin t en days . 

T h e I t a l i an C o n s t i t u t i o n a l C o u r t has b e e n a sked to ru le on w h e t h e r such 
a system compl ies wi th the pr inc ip le of n o n - e n c r o a c h m e n t on m a t t e r s 
r e se rved for t he l eg i s la tu re . T h e C o n s t i t u t i o n a l C o u r t held (in j u d g m e n t s 
nos. 349 a n d 410 of 1993) t h a t sec t ion 41 bis was in acco rdance wi th the 
C o n s t i t u t i o n . It held tha t while t he special r e g i m e wi th in t he m e a n i n g of 
t he provis ion in ques t i on was in p rac t i ce set up by the Min i s t e r , an appea l 
lay aga ins t a min i s t e r i a l dec ree to the cour t s respons ib le for t he execut ion 
of s e n t e n c e s , which had the power to review b o t h t he n e e d for such a 
m e a s u r e a n d the ac tua l m e a s u r e s to be appl ied to t he p r i sone r conce rned , 
and which in any event could neve r a m o u n t to i n h u m a n t r e a t m e n t . 

N e v e r t h e l e s s , the C o n s t i t u t i o n a l C o u r t held, on t h e basis of Ar t ic le 15 
of the C o n s t i t u t i o n , which provides , inter alia, t h a t r e s t r i c t ions on cor re 
spondence m a y be imposed only by m e a n s of a cour t decis ion whose 
g r o u n d s a r e s t a t e d , t h a t t he power to censor a p r i sone r ' s co r r e spondence 
could be given by the cour t s a lone . As a resu l t , sec t ion 41 bis could not be 
i n t e r p r e t e d to inc lude t he power for the M i n i s t e r of J u s t i c e to place a 
p r i sone r ' s c o r r e s p o n d e n c e u n d e r censo r sh ip . 

Howeve r , t he C o u r t of C a s s a t i o n had he ld t h a t t he cour t s responsib le 
for t he execu t ion of s e n t e n c e s should confine themse lves to rev iewing the 
lawfulness of a min i s t e r i a l dec r ee as such , w i thou t s u b s t i t u t i n g themse lves 
for t he publ ic a d m i n i s t r a t i v e a u t h o r i t i e s in t h e ac tua l choice of t he m e a 
sures to be t a k e n . O n the o t h e r h a n d , t h e cour t s respons ib le for the 
execu t ion of s e n t e n c e s had in p rac t i ce gone so far as to review w h e t h e r 
each specific m e a s u r e was in acco rdance wi th t he a im p u r s u e d by the 
a d m i n i s t r a t i v e a u t h o r i t i e s . T h e resu l t of th is had been t h a t decis ions of 
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t h e cou r t s r espons ib le for t h e execut ion of s e n t e n c e s often r e m a i n e d 
u n e x e c u t e d , and this had given rise to conflicts b e t w e e n those cour t s a n d 
the a d m i n i s t r a t i v e a u t h o r i t i e s . 

It was in j u d g m e n t no. 351 of 14-18 O c t o b e r 1996 t h a t t he C o n s t i 
t u t i ona l C o u r t finally e s t ab l i shed t h a t the power of jud ic ia l review by the 
cour t s respons ib le for t h e execu t ion of s en t ences e x t e n d e d to t h e prac t ica l 
a r r a n g e m e n t s for i m p l e m e n t a t i o n of a m e a s u r e , b o t h in r e l a t ion to t he 
a im p u r s u e d a n d in t he light of the f u n d a m e n t a l r igh ts g u a r a n t e e d by the 
C o n s t i t u t i o n . T h e C o u r t of C a s s a t i o n h a d moreove r c h a n g e d the line of i ts 
case- law on the ques t i on even before t he C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t , 
by al lowing the cour t respons ib le for t h e execu t ion of s e n t e n c e s to q u a s h , 
in whole or in p a r t , t h e appl ica t ion of unlawful m e a s u r e s (see j u d g m e n t s 
nos. 6873 of 12 F e b r u a r y 1996 and 684 of 1 M a r c h 1996). 

O n 7 F e b r u a r y 1997, app ly ing the pr inc ip les laid down by the Cons t i 
tu t iona l C o u r t in t he a b o v e - m e n t i o n e d j u d g m e n t , t he Pr ison A d m i n i s t r a 
t ion D e p a r t m e n t of t he Min i s t ry of J u s t i c e s en t a c i rcu lar l e t t e r to t he 
governors of pr isons r e g a r d i n g o rgan i sa t ion of t he wings w h e r e p r i sone r s 
subject to the special r e g i m e a r e held . T h i s c i rcu lar con ta ined , inter alia, 
the following in s t ruc t ions : p r i sone r s would be al lowed to use t h e k i t chens ; 
t h e y would have access to r ooms e q u i p p e d wi th spor t s facilities and to a 
l ibrary; visits by family m e m b e r s could be r ep laced by t e l ephone calls; t he 
use of glass pa r t i t i ons would con t i nue bu t , as a r e su l t , the s e a r c h i n g of 
vis i tors n e e d not be so str ict . 

In j u d g m e n t no. 376 of 26 N o v e m b e r - 5 D e c e m b e r 1997, t h e Cons t i 
tu t iona l C o u r t r ea f f i rmed t h a t sec t ion 41 bis was in acco rdance wi th the 
C o n s t i t u t i o n , while c h a n g i n g a n d clarifying its cor rec t i n t e r p r e t a t i o n . It 
held, inter alia, t h a t d e c r e e s i m p o s i n g the specia l r e g i m e had to be based 
on g e n u i n e publ ic -order a n d secur i ty g r o u n d s , a n d t h a t decis ions to 
e x t e n d this r e g i m e also had to be based on sufficient g r o u n d s which were 
i n d e p e n d e n t of those jus t i fy ing the impos i t ion of t he ru les . T h e cour t he ld 
t h a t t h e special r e g i m e could neve r c o n s t i t u t e i n h u m a n t r e a t m e n t or 
h i n d e r t he p r i sone r ' s r ehab i l i t a t i on , which would be c o n t r a r y to Ar t ic le 27 
of t h e C o n s t i t u t i o n . It neve r the l e s s s t a t e d t h a t a t no t i m e did sec t ion 13 of 
the Pr i son A d m i n i s t r a t i o n Act cease to apply, u n d e r which t h e t r e a t m e n t 
to which a p r i sone r is sub jec ted m u s t r e spec t t h e n e e d s of his pe rsona l i ty , 
and a r e h a b i l i t a t i o n p r o g r a m m e m u s t be p r e p a r e d and a d a p t e d on t h e 
basis of scientific obse rva t ion of t he p r i sone r ' s pe rsona l i ty a n d wi th his 
coopera t ion . 

Sect ion 27 of t h e Act a lso r e m a i n s appl icab le . T h i s provides t h a t cul
t u r a l , s p o r t i n g a n d r e c r e a t i o n a l act ivi t ies should be p r o m o t e d and o r g a n 
ised in pr isons — as should every o t h e r act ivi ty a l lowing the express ion of 
t h e p r i s o n e r s ' pe r sona l i t i e s wi th in a r e h a b i l i t a t i o n p r o g r a m m e . T h e s e 
act ivi t ies m u s t , of course , be o rgan i sed in such a way as to avoid any con
tac t b e t w e e n t h e p e r s o n conce rned and the Maf ia or c r imina l e n v i r o n m e n t 
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from which he c a m e . E m p h a s i s i n g t h a t t he special r e g i m e m u s t respec t 
t he a i m of r e t u r n i n g the p r i sone r to n o r m a l society, t he C o n s t i t u t i o n a l 
C o u r t has held tha t t he pr inciple of t h e p r e s u m p t i o n of innocence is not 
infr inged by the fact t h a t the special r e g i m e can be imposed on suspec t s 
before a final convict ion. In fact, app l ica t ion of t he special r e g i m e does not 
s t and in t he way of ear ly re lease (see t h e C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t 
no. 349 of 1993) which p r e s u p p o s e s t h e p r i sone r ' s previous pa r t i c ipa t i on in 
t he cu l t u r a l , s p o r t i n g and r e c r e a t i o n a l act ivi t ies provided for in sect ion 27 
of t he Pr ison A d m i n i s t r a t i o n Act . 

O n 6 F e b r u a r y 1998 the Pr i son A d m i n i s t r a t i o n D e p a r t m e n t of the 
Min i s t ry of J u s t i c e sen t a c i rcu lar l e t t e r based on the pr inc ip les laid down 
by t h e C o n s t i t u t i o n a l C o u r t in t he above -men t ioned j u d g m e n t to pr i son 
governors on the subject of t he o r g a n i s a t i o n of t he wings w h e r e p r i sone r s 
subject to the special r e g i m e a re held. T h i s c i rcu la r inc luded , inter alia, the 
following ins t ruc t ions : 

- ou tdoor exerc ise t i m e was to be inc reased to four hour s p e r day, bu t 
ca re was to be t a k e n to en su re t h a t o u t d o o r exercise did not b e c o m e a n 
o p p o r t u n i t y for m e e t i n g or m a k i n g con tac t wi th o t h e r pe r sons p r e s u m e d 
to be assoc ia ted wi th t he Mafia ; 

- t he ou tdoor exercise yards in Secondig l iano a n d Pisa Pr i sons were to 
be e q u i p p e d for physical exerc ise a n d spor t ; 

- one or m o r e rooms for social, cu l t u r a l or r e c r e a t i o n a l act ivi t ies were 
to be provided in each wing to which p r i sone r s subject to t he special 
r e g i m e were p e r m a n e n t l y ass igned or which were occupied by t h e m for 
medica l r easons ; 

- on the ques t i on of work, t h e c i rcu la r s t a t e d t h a t w h e r e it was not 
possible to equ ip a pr ison app rop r i a t e ly , p r i soners should have access to 
p r e m i s e s e q u i p p e d for th is pu rpose in o t h e r p r i sons , w i th m e a s u r e s in 
p lace to exc lude any o p p o r t u n i t y of m e e t i n g or m a k i n g con tac t w i th o t h e r 
pe r sons p r e s u m e d to be assoc ia ted wi th t he Mafia ; 

- visits by ch i ld ren u n d e r 16 years of age could t ake p lace wi thou t a 
glass pa r t i t i on ; if t he visit took place in t he p re sence of o t h e r pe r sons , the 
glass p a r t i t i o n was to be r e m o v e d for ch i ld ren only a n d could not be absen t 
for m o r e t h a n one-s ix th of the to ta l t i m e of the visit; 

- p r i soners subject to t he special r e g i m e could receive pa rce l s con ta in 
ing foodstuffs excep t for those r e q u i r i n g cooking, because use of t he 
k i t chens was to be l imi ted to m a k i n g hot d r inks or h e a t i n g p re -cooked food. 

2. Relevant provisions concerning the supervision of correspondence 

Sect ion 18 of Law no. 354 of 26 J u l y 1975, as a m e n d e d by sec t ion 2 of 
Law no. 1 of 1 2 J a n u a r y 1977, provides t h a t t he a u t h o r i t y wi th c o m p e t e n c e 
to m a k e a decis ion on the censo r sh ip of p r i s o n e r s ' c o r r e s p o n d e n c e is t he 
cour t before which p roceed ings a r e p e n d i n g ( w h e t h e r t he inves t iga t ing 
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cour t or t he t r ia l cour t ) un t i l the del ivery of t he first-instance j u d g m e n t , 
a n d the cour t respons ib le for t he execu t ion of s e n t e n c e s d u r i n g any sub
s e q u e n t p roceed ings . Sect ion 18 also provides t h a t t he cour t w i th j u r i s 
d ic t ion m a y o r d e r t he m o n i t o r i n g of a p r i sone r ' s c o r r e s p o n d e n c e in a de 
cision s t a t i n g r easons , bu t it does not set ou t t he cases in which such a 
decis ion may be m a d e . 

In p rac t i ce , c enso r sh ip m e a n s i n t e r cep t i on of all t he c o r r e s p o n d e n c e of 
a p r i sone r subject to such an o r d e r which is t h e n r ead by the jud ic ia l 
a u t h o r i t y which o r d e r e d it, by the governor of t he pr i son or by p r i son staff 
d e s i g n a t e d by the governor . T h e l e t t e r s a r e t h e n m a r k e d wi th the censor ' s 
s t a m p , which serves as proof t h a t t hey have been r ead (see also Art ic le 36 
of P re s iden t i a l D e c r e e no. 431 of 29 Apri l 1976, i m p l e m e n t i n g the above-
m e n t i o n e d Law no. 354) . T h i s supervisory m e a s u r e canno t lead to t he 
e r a s ing of words or s en t ences , bu t af ter censo r sh ip t he jud ic ia l a u t h o r i t y 
m a y o rde r t h a t one or m o r e l e t t e r s should not be del ivered. In such cases , 
t he p r i sone r m u s t be i m m e d i a t e l y in formed of th is . Such an o r d e r m a y 
also be m a d e provisionally by t he governor of t he pr i son , who m u s t how
ever inform the jud ic ia l a u t h o r i t y . 

Last ly, wi th r ega rd to t he r e m e d i e s avai lable aga ins t the m e a s u r e 
compla ined of, the C o u r t of C a s s a t i o n has s t a t e d in several decis ions tha t 
it cons t i t u t e s an a d m i n i s t r a t i v e act . Moreove r , t he C o u r t of C a s s a t i o n has 
aff i rmed in its se t t l ed case- law t h a t I t a l i an law does not provide r e m e d i e s 
in this respec t ; nor c a n t h e m e a s u r e in ques t i on form the subject of an 
appea l on poin ts of law since it does not conce rn t he p r i sone r ' s p e r s o n a l 
l iber ty (Cour t of C a s s a t i o n : j u d g m e n t s nos. 3141 of 14 F e b r u a r y 1990 and 
4687 of 4 F e b r u a r y 1992). 

Sect ion 35 of t he Pr i son A d m i n i s t r a t i o n Act provides t h a t p r i soners 
m a y m a k e sea led app l ica t ions or c o m p l a i n t s to the following a u t h o r i t i e s : 

- the governor of t he pr ison, pr i son inspec to r s , t he D i r e c t o r - G e n e r a l of 
Pr i sons a n d the M i n i s t e r o f j u s t i c e ; 

- t he j u d g e respons ib le for the execu t ion of s e n t e n c e s ; 
- t he jud ic i a l a n d h e a l t h a u t h o r i t i e s which inspect t he pr ison; 
- t h e P re s iden t of t he Reg iona l Counc i l ; a n d 
- the P re s iden t of t he Repub l i c . 

3. The Report to the Government of Italy relating to the visit made by the 
European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment (CRT) to Italy from 22 October to 
6 November 1995 (published on 4 December 1997) (extracts from the press 
release and the report) 

" [ D u r i n g t h e a b o v e - m e n t i o n e d v i s i t ] , t h e C P T d e l e g a t i o n h a d t h e o p p o r t u n i t y t o 

m a k e a d e t a i l e d e x a m i n a t i o n of t h e s p e c i a l p r i s o n r e g i m e for p r i s o n e r s c o n s i d e r e d to be 



MESSINA v. ITALY (No. 2) DECISION 523 

the most dangerous and the most important participants in organised crime. This 
regime, prescribed by section 41 bis of the Prisons Act, is among the harshest that the 
C P T has come across to date . The prisoners concerned arc for long periods of t ime, 
indeed for very long periods of time, subjected to a regime which is in many respects 
similar to one of solitary confinement. They are deprived of any programme of activities 
worthy of the name and find themselves for the most part cut off from the outside world. 
In addition, these prisoners are repeatedly transferred. There is no doubt that such a 
system is capable of provoking harmful effects characterised by often irreversible 
changes in social al t i tudes and mental faculties. 

The CPT has recommended that urgent measures be taken in order to make moti
vating activities available to these prisoners and to provide them with appropriate 
human contact. In addition, it has recommended that the regime as a whole be reviewed. 
It has difficulty understanding the relationship between the stated aim of this regime -
avoiding the re-establishment and/or consolidation of links between the prisoner and 
the group he belongs to - and some of the restrictions placed on the prisoners concerned 
(in particular, the total suspension of participation in cultural, recreational and sporting 
activities; suspension of work; restrictions on visits by family and access to outdoor 
exercise). 

In its report (paragraph 93), the CPT added that 'careful observation of the system in 
question may even make one think that one of the unstated aims of the system is to act 
as a means of psychological pressure designed to provoke dissociation or collaboration'. 
In that connection, the C P T noted with concern the following s ta tement made by the 
Italian authorities in the United Nations: 'Thanks to this special measure [application of 
section 41 bis], an increasing number of prisoners have decided to cooperate with the 
judicial authorities by giving information about the criminal organisations to which they 
used to belong.' Contrary to the stated aim (preventing the re-establishment or con
solidation of contacts between the prisoner and the group to which he belongs), the 
legitimacy of such a second aim would be questionable indeed. It may be useful here to 
reiterate the general principle that a person is sent to prison as a punishment and that 
this punishment must be limited to the deprivation of liberty." 

COMPLAINTS 

1. Invoking Ar t ic le 3 of t h e C o n v e n t i o n , t he app l i can t c o m p l a i n e d of 

t he condi t ions of his d e t e n t i o n . 

2. T h e app l ican t c o m p l a i n e d in pa r t i cu l a r of t he r e s t r i c t ions p laced on 

his family visits. H e also c o m p l a i n e d t h a t his co r r e spondence was subject 

to censo r sh ip . H e a l leged a viola t ion of Art ic le 8 of t he Conven t ion . 

3 . T h e app l i can t also c o m p l a i n e d t h a t he had no effective r e m e d y to 

cha l l enge the censo r sh ip of his c o r r e s p o n d e n c e or the d e c r e e s p ro long ing 

the special pr ison r e g i m e . 

PROCEDURE 

T h e appl ica t ion was lodged wi th t he C o m m i s s i o n on 22 D e c e m b e r 1993 

and reg i s t e red on 27 O c t o b e r 1994. 
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O n 25 F e b r u a r y 1997 the C o m m i s s i o n dec ided to give not ice of the 
app l ica t ion to the G o v e r n m e n t , a n d to invite t h e m to m a k e w r i t t e n 
obse rva t ions on the admiss ib i l i ty a n d m e r i t s of t he app l ica t ion . 

T h e G o v e r n m e n t s u b m i t t e d the i r obse rva t ions on 15 M a y 1997, af ter 
a n ex t ens ion of the t ime al lowed, a n d the app l ican t rep l ied on 8 J u n e 1997. 

T h e G o v e r n m e n t s u b m i t t e d add i t iona l observa t ions on 3 Apri l 1998 
a n d the app l ican t repl ied on 22 J u n e 1998. 

Since t h e e n t r y i n to force of Protocol No. 11 to t h e C o n v e n t i o n , on 
1 N o v e m b e r 1998, t he app l i ca t ion has b e e n e x a m i n e d by the C o u r t , pur 
suan t to Art ic le 5 § 2 of t ha t Protocol . 

T H E L A W 

1. T h e appl ican t c o m p l a i n e d first of t he condi t ions of his d e t e n t i o n . H e 
rel ied on Art ic le 3 of the C o n v e n t i o n , which provides : 

" N o o n e sha l l be s u b j e c t e d to t o r t u r e o r to i n h u m a n o r d e g r a d i n g t r e a t m e n t o r 
punishment." 

T h e G o v e r n m e n t a r g u e d in t he first p lace tha t t he specia l pr ison 
r e g i m e c o n t e m p l a t e d in t he second p a r a g r a p h of sect ion 41 bis was 
excep t iona l and was , for t h a t r ea son , t e m p o r a r y : it could not be e x t e n d e d 
beyond 1999. It had been i n t roduced af ter the Mafia h a d m u r d e r e d two 
h i g h - r a n k i n g j u d g e s and t he i r escort in M a y 1992. 

In add i t ion , it h a d l eg i t ima t e a i m s , t h a t is t he p ro tec t ion of publ ic 
safety a n d o r d e r f rom a d a n g e r e m a n a t i n g from bo th ins ide a n d ou t s ide 
pr i sons . T h e special r eg ime was a i m e d at b r e a k i n g the l inks b e t w e e n the 
pe r son conce rned and the c r imina l e n v i r o n m e n t from which he had 
o r ig ina ted and m a d e it possible to conduc t an effective c a m p a i g n aga ins t 
o rgan i sed c r ime , in p a r t i c u l a r t he Mafia . Th i s r e g i m e was appl ied to 
pe r sons who had c o m m i t t e d one of the offences l is ted in sec t ion 4 bis, a n d 
who , accord ing to the in fo rma t ion o b t a i n e d by the police a n d jud ic ia l 
a u t h o r i t i e s , played an i m p o r t a n t role in t he c r imina l o rgan i sa t ion , e i t he r 
because they a p p e a r e d to have m a i n t a i n e d the i r con t ac t s wi th it or 
because t h e r e was a risk t h a t t hey migh t be used by it. O n a n u m b e r of 
occasions Maf ia bosses h a d c o n t i n u e d to c o m m u n i c a t e wi th the ou t s ide 
a n d to t r a n s m i t o rde r s even w h e n impr i soned . T h e specia l r e g i m e was 
c u r r e n t l y one of t h e m a i n i n s t r u m e n t s avai lable to the I t a l i an a u t h o r i t i e s 
in the i r fight aga ins t the Mafia . 

T h e G o v e r n m e n t no ted t h a t t he C o n s t i t u t i o n a l C o u r t h a d found the 
r e g i m e u n d e r sec t ion 41 bis to be in acco rdance wi th t he C o n s t i t u t i o n , 
provided t h a t t h e r e s t r i c t ions o r d e r e d by the a d m i n i s t r a t i v e au tho r i t i e s 
c o n c e r n e d only t he pr i son r e g i m e a n d not t he s e n t e n c e o r t h e pe r sona l 
l iber ty of t he pe r son conce rned a n d t h a t they were a l r eady provided for in 
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the Pr i son A d m i n i s t r a t i o n Act. In add i t ion , any m e a s u r e a d o p t e d by the 
a d m i n i s t r a t i o n was o p e n to review in t he c o m p e t e n t cou r t s . 

T h e fact t h a t this r e g i m e had b e e n e x t e n d e d for per iods of not more 
t h a n six m o n t h s at a t ime ind ica ted t he I t a l i an a u t h o r i t i e s ' conce rn to t ake 
in to account c h a n g e s in a p r i sone r ' s c u r r e n t s i tua t ion . 

T h e G o v e r n m e n t conc luded tha t the r e g i m e laid down by sect ion 41 bis 
did not cons t i t u t e t r e a t m e n t c o n t r a r y to Ar t ic le 3 of t he Conven t ion . 

T h e app l ican t d i sag reed . H e cha l l enged the G o v e r n m e n t ' s a r g u m e n t 
t h a t t h e l imi ted d u r a t i o n of each ex t ens ion of t h e special r e g i m e gave 
p r i soners an add i t iona l g u a r a n t e e , a s s e r t i n g tha t the special r e g i m e was 
sys temat ica l ly r enewed a n d each dec r ee was based on the s a m e g rounds . 
H e s u b m i t t e d t h a t t he way in which the special r e g i m e was e x t e n d e d — for 
only six m o n t h s each t i m e , wi th the a im of f ru s t r a t i ng t h e use of legal 
r e m e d i e s - w a s vexa t ious . H e e m p h a s i s e d t h a t he had been subject to the 
special r e g i m e for a very long t i m e . 

T h e app l ican t fu r the r a r g u e d t h a t , t a k e n as a whole , t he res t r i c t ions 
u n d e r which he h a d b e e n placed m a d e his life in pr i son very difficult. He 
compla ined t h a t he had not been able to receive foodstuffs r equ i r i ng 
cooking, a l t h o u g h the qua l i ty and q u a n t i t y of t he food suppl ied by the 
pr ison c a n t e e n w e r e unsa t i s fac tory . H e c o m p l a i n e d t h a t he h a d been 
u n a b l e to p a r t i c i p a t e in r e c r e a t i o n a l and s p o r t i n g act ivi t ies a n d had had 
only l imi ted access to exerc ise , w i thou t any p laus ib le jus t i f ica t ion . 

T h e C o u r t no tes t h a t t r e a t m e n t mus t a t t a i n a m i n i m u m level of 
severi ty if it is to fall w i th in t h e scope of Ar t ic le 3. T h e a s s e s s m e n t of this 
m i n i m u m is, in t h e n a t u r e of t h ings , r e la t ive ; it d e p e n d s on all the 
c i r c u m s t a n c e s of t he case , such as t he n a t u r e a n d the con tex t of the 
t r e a t m e n t as well as i ts d u r a t i o n , its physical or m e n t a l effects and , in 
some cases , t he sex, age a n d s t a t e of h e a l t h of t he pe r son c o n c e r n e d (see 
the I r e l a n d v. t he U n i t e d K i n g d o m j u d g m e n t of 18 J a n u a r y 1978, Ser ies A 
no. 25 , p . 65 , § 162, a n d the T y r e r v. t he U n i t e d K i n g d o m j u d g m e n t of 
25 Apr i l 1978, Ser ies A no. 26, pp . 14-15, §§ 29-30) . F r o m this point of view, 
it is not e n o u g h for c e r t a i n a spec t s of the t r e a t m e n t to be u n p l e a s a n t (see 
the G u z z a r d i v. I ta ly j u d g m e n t of 6 N o v e m b e r 1980, Series A no. 39, p . 40, 
§ 107). 

T h e C o u r t no tes t h a t c o m p l e t e sensory isola t ion, coupled wi th to ta l 
social isolat ion c a n des t roy t h e pe r sona l i t y a n d c o n s t i t u t e s a fo rm of 
i n h u m a n t r e a t m e n t which canno t be jus t i f ied by the r e q u i r e m e n t s of 
secur i ty or any o t h e r r eason . O n the o t h e r h a n d , t he prohib i t ion of con
tac ts wi th o t h e r p r i soners for secur i ty , d isc ipl inary or p ro tec t ive reasons 
does not in i tself a m o u n t to i n h u m a n t r e a t m e n t or p u n i s h m e n t (see, 
a m o n g o t h e r a u t h o r i t i e s , Dhoes t v. Be lg ium, app l i ca t ion no. 10448/83, 
r epor t of t he C o m m i s s i o n of 14 M a y 1987, Decis ions a n d R e p o r t s (DR) 55, 
p. 20, § 117; H a u s c h i l d t v. D e n m a r k , app l i ca t ion no. 10486/83, C o m 
miss ion decision of 9 O c t o b e r 1986, D R 49, p . 97; K r o c h e r and Mol ler 
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v. Swi tze r land , appl ica t ion no. 8463/78, r epo r t of t he C o m m i s s i o n of 
16 D e c e m b e r 1982, D R 34, pp . 52-53, § 60; McFee l ey a n d O t h e r s v. t h e 
U n i t e d K i n g d o m , appl ica t ion no. 83 1 7/78, C o m m i s s i o n decision of 15 May 
1980, D R 20, p . 82, § 5 0 ) . 

T h e C o u r t no tes firstly t h a t t he app l i can t was not sub jec ted to sensory 
isolat ion or to ta l social isolat ion. O n the o t h e r h a n d , he was sub jec ted to a 
re la t ive social isolat ion, hav ing been p r e v e n t e d from m e e t i n g p r i sone r s 
subject to different pr ison r e g i m e s , rece iv ing visits from pe r sons o t h e r 
t h a n family m e m b e r s a n d m a k i n g t e l e p h o n e calls . However , a l t h o u g h his 
o p p o r t u n i t i e s for con tac t were t he re fo re l imi ted , one could not speak of 
isolat ion in th is con tex t . 

It is t r u e t h a t all r e c r ea t i ona l a n d s p o r t i n g act ivi t ies involving con tac t 
wi th o t h e r p r i sone r s were p roh ib i t ed , as was handicraf t work in his cell , 
t ha t access to ou tdoo r exerc ise was l imi ted a n d t h a t t he r ight to receive 
c e r t a i n foods and objects from the ou t s ide was also w i t h d r a w n . 

T h e C o u r t no tes t h a t the E u r o p e a n C o m m i t t e e for the P reven t ion of 
T o r t u r e and I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t ( C P T ) , in 
its r epor t pub l i shed on 4 D e c e m b e r 1997, exp res sed d o u b t s as to t he need 
for some of t he res t r i c t ions imposed by t he se ru les (name ly , " t h e to ta l 
suspens ion of pa r t i c ipa t ion in cu l tu ra l , r e c r e a t i o n a l and spo r t i ng act ivi t ies ; 
suspens ion of work; r es t r i c t ions on ... access to ou tdoor exerc ise") in 
re la t ion to t he a i m s p u r s u e d . 

However , in t he l ight of the exp l ana t i ons given by the G o v e r n m e n t , t he 
C o u r t c a n n o t s h a r e t he se d o u b t s in th is case . T h e app l ican t was placed 
u n d e r t he special r eg ime because of the very ser ious offences of which he 
had been convicted or wi th which he h a d b e e n cha rged , in p a r t i c u l a r 
c r i m e s l inked to t he Mafia. H e was p roh ib i t ed from o r g a n i s i n g cu l tu ra l , 
s p o r t i n g or r e c r e a t i o n a l act ivi t ies since his e n c o u n t e r s wi th t he o t h e r 
p r i sone r s could be used to re -es tab l i sh con tac t wi th c r imina l o rgan i s 
a t ions . T h e s a m e was t r u e of access to t h e exerc ise yard . T h e app l ican t has 
not e s t ab l i shed t h a t the I t a l i an a u t h o r i t i e s ' conce rns were un founded or 
u n r e a s o n a b l e . T h e c o n t i n u i n g d a n g e r t h a t t he app l i can t migh t r e - e s t ab 
lish con t ac t w i t h c r imina l o rgan i sa t ions was m o r e o v e r s u g g e s t e d by t h e 
fact t h a t be tween N o v e m b e r 1993 and M a y 1998, t he per iod d u r i n g which 
the app l i can t was subject to the special r e g i m e , he had b e e n a r r e s t e d on 
suspicion of t he m u r d e r of a j u d g e , had b e e n s e n t e n c e d to s e v e n t e e n y e a r s ' 
i m p r i s o n m e n t , a n d had o t h e r p roceed ings p e n d i n g aga ins t h im for 
m e m b e r s h i p of Maf ia- type o rgan i s a t i ons . 

T h e C o u r t m o r e o v e r recognises t he p rac t ica l difficulties a r i s ing from 
the s e p a r a t e o r g a n i s a t i o n of such act ivi t ies for only one ca t ego ry of 
p r i sone r s in a pr i son , a n d i n d e e d for each p r i sone r sepa ra te ly . 

O n the m o r e specific point of the suspens ion of work, t he C o u r t no tes 
t h a t t h e special r e g i m e n o r m a l l y en ta i l s only t h e p roh ib i t ion of h a n d i 
crafts r e q u i r i n g the use of d a n g e r o u s tools and tha t t he app l ican t does not 
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in fact c la im to have been excluded from work a l t o g e t h e r . It cons iders tha t 
this pa r t i a l p roh ib i t ion was jus t i f iab le , since the r isks caused by the p res 
ence of d a n g e r o u s tools in a p r i son ' s h igh-secur i ty wing c a n n o t be u n d e r 
e s t i m a t e d . 

Moreover , t he C o u r t no tes tha t from F e b r u a r y 1998 o n w a r d s this spe
cial r e g i m e was eased p u r s u a n t to t he C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 
26 N o v e m b e r 1997. It e m p h a s i s e s t h a t t he c i rcular of 6 F e b r u a r y 1998 
shows the ca r e t a k e n by the I t a l i an a u t h o r i t i e s to s t r ike a fair ba lance 
be tween the r igh t s of p r i sone r s subjec ted to t he special r e g i m e a n d the 
prac t ica l p r o b l e m s of t he pr ison a u t h o r i t i e s vis-a-vis c h a n g e s to t he special 
r e g i m e . 

T h e C o u r t accordingly cons iders t h a t — in the l ight of the age and s t a t e 
of h e a l t h of t he app l i can t , who did not a l lege t h a t he had suffered any 
physically or psychologically d a m a g i n g effects, and the fact t h a t as from 
21 May 1998 the sect ion 41 bis pr ison r e g i m e was no longer app l ied to h im 
- the t r e a t m e n t the appl ican t c o m p l a i n e d of did not r each the m i n i m u m 
level of severi ty for it to fall wi th in t he scope of Art ic le 3 of t he Conven t i on . 

It follows t h a t on this point t he app l ica t ion is manifes t ly i l l-founded and 
m u s t be re jec ted p u r s u a n t to Ar t ic le 35 § 4 of t he Conven t i on . 

2. T h e appl ican t compla ined in p a r t i c u l a r of t he r e s t r i c t ions on visits 
from his family. H e fu r the r c o m p l a i n e d t h a t his c o r r e s p o n d e n c e was cen
sored. H e a l leged a violat ion of Art ic le 8 of the C o n v e n t i o n , which pro
vides: 

"1. E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h i s p r i v a t e a n d f ami ly life, h i s h o m e a n d h i s 

c o r r e s p o n d e n c e . 

2. T h e r e s h a l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of th i s r igh t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e l a w a n d is n e c e s s a r y in a d e m o c r a t i c soc i e ty in 

t h e i n t e r e s t s o f n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e c o u n 

t ry , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , o r for 

t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

T h e app l ican t compla ined t h a t he was u n a b l e to m a i n t a i n a sa t is factory 
r e l a t i onsh ip wi th his family, t h a t he was allowed to m e e t his ch i ld ren and 
g randch i ld only ra re ly a n d t h a t he was s e p a r a t e d from t h e m by m e a n s of a 
glass pa r t i t i on , which m a d e the se m e e t i n g s e x t r e m e l y difficult a n d dis
t ress ing . H e a l leged t h a t he h a d s o m e t i m e s had to choose b e t w e e n be ing 
p r e s e n t at cour t h e a r i n g s and m e e t i n g his family. 

T h e G o v e r n m e n t a r g u e d t h a t in t he light of t he cons ide ra t ions 
m e n t i o n e d above in r e l a t ion to Ar t ic le 3, t he r eg ime p resc r ibed by sect ion 
41 bis - inc lud ing the res t r i c t ions on family visits - was in acco rdance wi th 
Art ic le 8 of t he C o n v e n t i o n . 

T h e app l ican t fu r the r a l leged tha t t h e r e was no legal bas is for the 
censo r sh ip of his c o r r e s p o n d e n c e . 

T h e G o v e r n m e n t a r g u e d in t he first place tha t the app l ican t f requen t ly 
s u b m i t t e d unsea l ed l e t t e r s to t he pr i son a u t h o r i t i e s for t h e m to be sent 
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out to t he add re s see s , t h e r e b y implic i t ly waiving the i r conf ident ia l i ty . 
Moreover , not all of t he app l i can t ' s c o r r e s p o n d e n c e had b e e n censo red 
(see , for e x a m p l e , t h e app l i can t ' s a p p e a l of 21 N o v e m b e r 1996 to t h e 
F lorence cour t respons ib le for the execu t ion of s e n t e n c e s ) . 

As to t he m e r i t s , t he G o v e r n m e n t s u b m i t t e d t h a t on 20 N o v e m b e r 1996 
the D i r e c t o r a t e - G e n e r a l of C r i m i n a l Affairs at the Min is t ry of J u s t i c e had 
asked the Pr i son A d m i n i s t r a t i o n D e p a r t m e n t to t ake s teps to resolve t he 
p rob l em of t he censo r sh ip of c o r r e s p o n d e n c e wi th the C o m m i s s i o n . O n 
18 Apri l 1997 this D e p a r t m e n t in fo rmed the Mi n i s t r y of J u s t i c e t h a t a 
p roposa l to a m e n d sect ion 35 of the Act h a d b e e n p r e s e n t e d wi th t he a im 
of inc lud ing the S t r a s b o u r g ins t i tu t ions a m o n g the a u t h o r i t i e s to which 
p r i sone r s could send sea led c o r r e s p o n d e n c e . 

T h e C o u r t has e x a m i n e d the a r g u m e n t s of t he pa r t i e s . It finds t h a t 
on these po in t s the app l ica t ion ra ises complex q u e s t i o n s of fact and law 
which canno t be resolved at th is s t age of t he e x a m i n a t i o n of the appl ica
t ion bu t r e q u i r e an e x a m i n a t i o n of t he m e r i t s . C o n s e q u e n t l y , this pa r t of 
t h e appl ica t ion c a n n o t be dec la red mani fes t ly i l l-founded p u r s u a n t to 
Art ic le 35 § 3 of t he Conven t i on . T h e C o u r t no t e s , moreover , t h a t this 
compla in t is not inadmiss ib le on any o t h e r g r o u n d s . 

3. T h e app l i can t c o m p l a i n e d of t he lack of effective r e m e d i e s for h im to 
cha l l enge app l ica t ion of the sect ion 41 bis r e g i m e a n d the censo r sh ip of his 
c o r r e s p o n d e n c e . 

Art ic le 13 of t he Conven t i on provides : 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s as se t f o r t h in | t h e ] C o n v e n t i o n a r e v i o l a t e d 

s h a l l h a v e a n e f fec t ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

T h e appl ican t compla ined in p a r t i c u l a r of t he fact t h a t his appea l s 
aga ins t the d e c r e e s e x t e n d i n g app l ica t ion of t he special r e g i m e w e r e not 
e x a m i n e d by the cour t s respons ib le for t he execu t ion of s en t ences unt i l 
severa l m o n t h s had e lapsed since t he d a t e s on which the dec rees were 
issued, a l t h o u g h t h e s e were only valid for six m o n t h s . 

T h e app l i can t fu r the r e m p h a s i s e d t h a t he h a d neve r o b t a i n e d a decis ion 
from the C o u r t of C a s s a t i o n , as t he dec rees had always exp i red before it 
e x a m i n e d his appea l s on po in t s of law. 

T h e app l ican t also a r g u e d t h a t appea l s to t he cour t respons ib le for t he 
execu t ion of s e n t e n c e s were ineffective in t h a t successive legislat ive 
dec rees e x t e n d i n g t h e special r e g i m e did not t ake in to account previous 
decis ions q u a s h i n g some of t he res t r i c t ions . 

T h e G o v e r n m e n t cons ide red t h a t t he app l i can t had had an effective 
r e m e d y in t he cou r t s respons ib le for t he execu t ion of s e n t e n c e s , a r e m e d y 
which he had , moreove r , used on m a n y occasions , s o m e t i m e s successfully. 

As to t h e appea l s on po in t s of law by the app l i can t , t he G o v e r n m e n t 
accep ted t h a t t he se h a d b e e n dec la red inadmiss ib le as be ing devoid of 
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p u r p o s e , since t he min i s t e r i a l dec rees c o m p l a i n e d of had exp i red in the 
i n t e r i m . T h e y observed, however , t h a t t h e r ight to lodge an a p p e a l on 
poin ts of law aga ins t t he decis ion of the cour t respons ib le for the execu t ion 
of s e n t e n c e s was an add i t iona l g u a r a n t e e which was not e s sen t i a l for t he 
pu rposes of Ar t ic le 13 of t h e Conven t i on . 

T h e C o u r t has e x a m i n e d the a r g u m e n t s of the pa r t i e s . It finds t h a t on 
t he se po in t s the app l ica t ion ra ises complex ques t i ons of fact a n d law which 
c a n n o t be resolved a t th is s t age of t he e x a m i n a t i o n of t he app l ica t ion but 
r equ i r e a n e x a m i n a t i o n of t he m e r i t s . C o n s e q u e n t l y , this p a r t of the 
app l ica t ion canno t be dec la red mani fes t ly i l l-founded p u r s u a n t to Ar t 
icle 35 § 3 of the Conven t i on . 

T h e C o u r t no tes , moreover , t h a t th is compla in t is not inadmiss ib le on 
any o t h e r g r o u n d s . 

For these r ea sons , the C o u r t u n a n i m o u s l y 

Declares inadmiss ib le t he compla in t conce rn ing the condi t ions of d e t e n 
t ion; 

Declares t he r e m a i n d e r of t he app l ica t ion admiss ib le , w i thou t pre jud
g ing the m e r i t s of t he case . 
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S O M M A I R E ' 

Régime spécial de détention ayant pour but d'empêcher tout lien avec le 
milieu mafieux 

Article 3 

Traitement inhumain - Peine inhumaine - Conditions de la détention - Régime spécial de 
détention ayant pour but d'empêcher tout lien avec le milieu mafieux - Gravité des crimes -
Notion d'isolement - Comité européen pour la prévention de la torture et des peines ou 
traitements inhumains ou dégradants 

* 
* * 

Le requérant fit l'objet de plusieurs procédures pénales en raison de son implica
tion dans des activités de type mafieux. Au terme de ces procédures, il fut 
condamné à des peines d'emprisonnement. Par décret du ministre de la Justice du 
26 novembre 1993, le requérant fut soumis au régime spécial de détention pour 
une période d'un an, et ce pour des motifs d'ordre public et de sécurité du fait de 
ses liens avec le milieu mafieux. Ce régime spécial, qui prévoyait plusieurs 
restrictions aux libertés du requérant incarcéré (interdiction d'utiliser le télé
phone et de rencontrer des tiers, limitation des entrevues familiales et des contacts 
avec d'autres détenus, interdiction de participer à des activités culturelles, 
récréatives et sportives et d'exercer des activités artisanales, accès limité à la 
promenade) fut reconduit à intervalles réguliers jusqu'au 21 mai 1998. Il s'y ajouta 
à plusieurs reprises une autorisation judiciaire de censure de la correspondance du 
requérant. Il intenta plusieurs recours judiciaires contre l'application du régime 
spécial. Ils aboutirent à certains assouplissements de sa condition (fin des limita
tions aux entrevues familiales notamment) , mais l'application du régime spécial 
ne fut jamais remise en cause dans son principe. Le ministre de la Justice et des 
directeurs de l 'administration pénitentiaire préconisèrent également des assou
plissements du régime. 

1. Article 3 : l'interdiction de contacts avec d'autres détenus pour des raisons de 
sécurité, de discipline et de protection, ne constitue pas en elle-même une forme de 
peine ou de trai tement inhumains. En l'espèce, le requérant n'a pas été soumis à 
un isolement sensoriel ni à un isolement social absolu : ses possibilités de contacts 
étaient certes limitées mais on ne saurait à ce propos parler d'isolement. Si le 
Comité européen pour la prévention de la torture a émis des doutes sur le 
caractère nécessaire de certaines de ces restrictions (notamment l'interdiction de 
participer à des activités culturelles, récréatives et sportives, l'interdiction du 
travail, les limitations des visites et de l'accès à la promenade), la Cour ne les 
partage pas en l'espèce. En effet, ce régime a été motivé par la gravité des crimes 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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du requérant, par ses liens avec la mafia et par la volonté de l 'empêcher de 
reprendre contact, au sein de la prison, avec les structures de l'organisation 
criminelle. Les nouvelles accusations formulées contre le requérant pendant sa 
détention firent persister cette justification. De plus, des impératifs organisa-
tionnels et sécuritaires légitimèrent certaines restrictions comme celle du travail 
en cellule. Il convient également de relever que le requérant a vu son régime 
assoupli. Par conséquent, le trai tement dont se plaint le requérant n'a pas atteint 
le minimum nécessaire de gravité pour tomber sous le coup de l'article 3 : défaut 
manifeste de fondement. 

2. Articles 8 et 13 : recevables (restrictions aux visites familiales, censure de la 
correspondance). 

Jurisprudence citée par la Cour 

Irlande c. Royaume-Uni, arrêt du 18 janvier 1978, série A n° 25 
Tyrer c. Royaume-Uni, arrêt du 25 avril 1978, série A n° 26 
McFeeley et autres c. Royaume-Uni, requête n° 8317/78, décision de la Commis
sion du 15 mai 1980, Décisions et rapports 20 
Guzzardi c. Italie, arrêt du 6 novembre 1980, série A n" 39 
Krôcher et Moller c. Suisse, requête n° 8463/78, rapport de la Commission du 
16 décembre 1982, Décisions et rapports 34 
Hauschildt c. Danemark, requête n" 10486/83, décision de la Commission du 
9 octobre 1986, Décisions et rapports 49 
Dhoest c. Belgique, requête n° 10448/83, rapport de la Commission du 14 mai 
1987, Décisions et rapports 55 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. An ton io Mess ina ] est u n r e s so r t i s san t i t a l ien , né en 

1946 et a c t u e l l e m e n t d é t e n u à la p r i son de T r a p a n i . 

Les faits de la cause , tels qu ' i l s on t é té exposés pa r les pa r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

/. Les procès 

P a r u n j u g e m e n t du t r i b u n a l de M a r s a l a r e n d u le 21 d é c e m b r e 1992, le 

r e q u é r a n t fut c o n d a m n é à sept a n s de réc lus ion et au p a i e m e n t d ' une 

a m e n d e e n t r e a u t r e s p o u r trafic i l légal de s tupé f i an t s et associa t ion de 

ma l f a i t eu r s de type maf ieux . Le r e q u é r a n t fut e x t r a d é de la Suisse le 

23 n o v e m b r e 1993 en vue de p u r g e r lad i te pe ine . Il fut ensu i t e d é t e n u à la 

pr ison de C ô m e . P a r u n a r r ê t du 6 m a r s 1995, déposé au greffe le 30 m a i 

1995, la cour d ' appe l de P a l e r m e a c q u i t t a le r e q u é r a n t sur deux chefs 

d ' accusa t ion e t r a m e n a la pe ine à cinq ans d ' e m p r i s o n n e m e n t . Le r e q u é 

r a n t se pourvu t en cassa t ion le 13 ju i l l e t 1995. Ce pourvoi fut re je té p a r un 

a r r ê t d a t é du 2 6 j a n v i e r 1996. 

Le 18 j a n v i e r 1995, le j u g e c h a r g é des e n q u ê t e s p r é l i m i n a i r e s p r è s le 

t r i b u n a l de C a l t a n i s s e t t a dél ivra à l ' encon t re du r e q u é r a n t u n m a n d a t 

d ' a m e n e r p o u r l ' assass ina t d ' un m a g i s t r a t ; ce m a n d a t fut notifié au 

r e q u é r a n t le 18 j a n v i e r 1995. La p r o c é d u r e sera i t tou jours p e n d a n t e . 

U n e a u t r e p r o c é d u r e est a c t u e l l e m e n t p e n d a n t e con t r e le r e q u é r a n t e t 

v ingt -sep t coaccusés devan t la cour d 'ass ises de T r a p a n i pour associa t ion 

de type maf ieux et a u t r e s infract ions l iées au trafic de s tupéf ian t s . 

D a n s le c ad re d ' u n e a u t r e p r o c é d u r e devan t le t r i b u n a l de M a r s a l a , le 

26 m a i 1995, le r e q u é r a n t fut c o n d a m n é à dix-sept ans d ' e m p r i s o n n e m e n t 

n o t a m m e n t p o u r assoc ia t ion de m a l f a i t e u r s ayan t pour b u t le trafic 

i n t e r n a t i o n a l de s tupé f i an t s . P a r un a r r ê t du 16 avril 1997, la cour d ' appe l 

de P a l e r m e a c q u i t t a le r e q u é r a n t sur u n chef d ' accusa t ion et r a m e n a la 

pe ine p o u r les a u t r e s chefs d ' accusa t ion à dix ans d ' e m p r i s o n n e m e n t . Le 

pourvoi en cassa t ion du r e q u é r a n t fut re je té par un a r r ê t du 4 d é c e m b r e 

1998, déposé au greffe le 25 février 1999. 

Le r e q u é r a n t p u r g e en o u t r e u n e pe ine de q u a t o r z e ans d ' e m 

p r i s o n n e m e n t e n t r e a u t r e s p o u r s é q u e s t r a t i o n de p e r s o n n e , qu i lui a é té 

infligée pa r la cour d ' appe l de P a l e r m e . 
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2. Le régime spécial 

P a r un déc re t du 26 n o v e m b r e 1993, le m i n i s t r e de l a j u s t i c e o r d o n n a 

que le r e q u é r a n t fût soumis au r é g i m e spécial de d é t e n t i o n p o u r u n e 

pér iode d ' u n an . C e d é c r e t é ta i t mot ivé pa r des ra isons d ' o rd re public et de 

sécur i t é , c o m p t e t e n u de la d a n g e r o s i t é d u p h é n o m è n e maf ieux et de celle 

du r e q u é r a n t d a n s la m e s u r e où celui-ci, selon des r a p p o r t s de police, é t a i t 

p r é s u m é m a i n t e n i r un l ien p e r m a n e n t avec le mi l ieu maf ieux . P a r ail

leurs , ce déc re t , d é r o g e a n t à la loi sur l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e , 

imposa i t les res t r i c t ions su ivan tes : 

- i n t e rd ic t ion d 'u t i l i se r le t é l é p h o n e ; 

- i n t e rd ic t ion de tou t e n t r e t i e n ou c o r r e s p o n d a n c e avec d ' a u t r e s 

d é t e n u s ; 

- i n t e rd ic t ion d ' e n t r e v u e s avec des t ie rs (ar t ic le 18) ; 

- l imi t a t ion des en t r evues avec des m e m b r e s de la famil le : au max i 

m u m u n e pa r mois , p e n d a n t une h e u r e ) ; 

- i n t e rd ic t ion de recevoir ou d 'envoyer des s o m m e s d ' a r g e n t au -de là 

d 'un m o n t a n t d é t e r m i n é ; 

- i n t e rd ic t ion de recevoir de l ' ex t é r i eu r des p a q u e t s c o n t e n a n t a u t r e 

chose que du l inge ; 

- i n t e rd ic t ion d ' o rgan i se r des act iv i tés cu l tu re l l e s , r éc réa t ives et 

spor t ives ; 

- i n t e rd ic t ion d 'él i re un r e p r é s e n t a n t des d é t e n u s et d ' ê t r e élu c o m m e 

tel ; 

- i n t e rd ic t ion d ' exe rce r des act ivi tés a r t i s ana l e s ; 

- i n t e rd ic t ion d ' a c h e t e r des a l i m e n t s d e m a n d a n t u n e cuisson ; 

- i n t e rd ic t ion de passer plus de deux h e u r e s pa r j o u r en ple in air. 

Aux t e r m e s de l 'a r t ic le 2 de ce déc re t , la c ensu re de la c o r r e s p o n d a n c e 

pa r le d i r e c t e u r de l ' é t ab l i s s emen t p é n i t e n t i a i r e devai t ê t r e soumise à 

l ' au to r i sa t ion p réa l ab l e de la ju r id ic t ion c o m p é t e n t e . 

Le 26 n o v e m b r e 1993, le d i r e c t e u r du p é n i t e n c i e r de Corne t r a n s m i t à 

la cour d 'ass ises de T r a p a n i u n e d e m a n d e du r e q u é r a n t v i san t l ' au to r i sa 

t ion d ' e n t r e t i e n s et appels t é l é p h o n i q u e s s u p p l é m e n t a i r e s e t , si possible , 

p e r m a n e n t s . Le p r é s i d e n t de la cour fit d ro i t à ce t t e d e m a n d e le 

20 d é c e m b r e 1993. 

Le 29 n o v e m b r e 1993, le d i r e c t e u r du p é n i t e n c i e r de C ò m e d e m a n d a 

à la cour d 'ass ises de T r a p a n i d ' a u t o r i s e r la c e n s u r e de la co r re spon

dance du r e q u é r a n t a u q u e l avai t é t é notifié le 28 n o v e m b r e 1993 u n 

déc re t d u m i n i s t r e de la J u s t i c e lui i m p o s a n t le r é g i m e spécial . Le 

30 n o v e m b r e 1993, le p r é s i d e n t de la cour d 'ass ises de T r a p a n i d o n n a 

son au to r i s a t i on . 

A u n e d a t e qu i n ' a pas é té p réc i sée , le r e q u é r a n t a t t a q u a le déc re t du 

28 n o v e m b r e 1993 devan t le t r i b u n a l d ' app l i ca t ion des pe ines d 'Ancóne . Il 

con tes t a i t l ' appl ica t ion du r é g i m e spécial à son e n c o n t r e et se p la igna i t de 



DÉCISION MESSINA c. ITALIE (N" 2) 537 

son c a r a c t è r e vexa to i re . Ce t r ibuna l re je ta le r ecours à u n e d a t e non 

préc isée en 1995. 

Le r e q u é r a n t fut p a r la sui te t r ans fé ré à p lus ieurs repr i ses d a n s les 

pén i t enc i e r s de T r a p a n i , Ascoli P iceno , T e r m i n i I m e r e s e , P ianosa , 

P a l e r m e et P o r t o Azzu r ro , souvent u n i q u e m e n t afin de pouvoir pa r t i c ipe r 

aux aud iences de la p r o c é d u r e d ' appe l se d é r o u l a n t à P a l e r m e . 

Le 7 d é c e m b r e 1993, le d i r e c t e u r du pén i t enc i e r de T e r m i n i I m e r e s e 

d e m a n d a à la cour d 'ass ises de T r a p a n i et au t r i buna l de M a r s a l a l ' au to

r i sa t ion de p e r m e t t r e au r e q u é r a n t d 'avoir des en t r evues avec les 

m e m b r e s de sa famil le (le r e q u é r a n t est m a r i é e t a t rois filles). Le prés i 

den t de la cour d 'ass ises d o n n a son au to r i s a t i on le 9 d é c e m b r e 1993. 

A u n e d a t e n o n p réc i sée , u n e d e m a n d e d ' a u t o r i s a t i o n de cen s u re de la 

c o r r e s p o n d a n c e du r e q u é r a n t fut ad re s sée p a r le pén i t enc i e r au t r ibuna l 

d ' app l ica t ion des pe ines de M a c e r a t a . Le 22 aoû t 1994, le t r i b u n a l de 

M a c e r a t a fit d ro i t à c e t t e d e m a n d e p o u r une pé r iode de six mois . 

Le 24 août 1994, le r e q u é r a n t r e c o u r u t con t r e c e t t e décis ion d e v a n t les 

t r i b u n a u x d ' app l i ca t ion des pe ines d 'Ancône et de T r a p a n i . L ' issue de ces 

recours n 'es t pas c o n n u e . 

P a r u n déc re t du 29 n o v e m b r e 1994, le m i n i s t r e de la J u s t i c e o r d o n n a 

que le r e q u é r a n t fût une nouvel le fois soumis au r é g i m e de d é t e n t i o n 

spécial , à savoir du 29 n o v e m b r e 1994 au 28 mai 1995, é t a n t d o n n é q u e les 

condi t ions jus t i f i an t la soumiss ion à ce type de t r a i t e m e n t pe r s i s t a i en t . 

Q u a n t au c o n t e n u de ce t r a i t e m e n t , les r e s t r i c t ions é t a i e n t i den t iques à 

celles imposées pa r le déc re t a n t é r i e u r . 

Le 6 d é c e m b r e 1994, le r e q u é r a n t in t rodu is i t u n recours con t r e ce 

décre t devan t le t r i b u n a l d ' app l i ca t ion des pe ines d 'Ancône . Il con tes t a i t 

l ' appl ica t ion du r é g i m e spécial à son encon t r e et se p la igna i t en pa r t i cu l i e r 

de la l imi t a t i on des e n t r e v u e s avec les m e m b r e s de sa famil le . 

Pa r u n e o r d o n n a n c e du 27 m a r s 1995, le t r i buna l d ' app l ica t ion des 

pe ines d 'Ancône r e j e t a p a r t i e l l e m e n t le r ecours , e s t i m a n t q u e l 'applica

t ion du r é g i m e spécial de d é t e n t i o n à l ' encon t re du r e q u é r a n t é ta i t j u s t i 

fiée et q u e le déc re t a t t a q u é é ta i t su f f i s ammen t mot ivé . S 'agissant des 

res t r i c t ions imposées pa r ce déc re t , le t r i b u n a l e s t i m a que la l iste des 

condi t ions m i n i m a l e s de d é t e n t i o n , fixée à l 'ar t ic le 14 quater de la loi sur 

l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e , devai t s ' app l ique r a u x e n t r e v u e s avec les 

m e m b r e s de sa famil le . P a r c o n s é q u e n t , le t r i buna l a n n u l a l ' in te rd ic t ion 

de recevoir plus d ' u n e seule visi te famil ia le p a r mois et déc l a r a que le 

r e q u é r a n t en avai t d é s o r m a i s dro i t à q u a t r e . 

Le r e q u é r a n t se pourvu t en cassa t ion c o n t r e c e t t e o r d o n n a n c e le 

30 m a r s 1995. Il faisait valoir que les condi t ions de d é t e n t i o n auxque l l e s il 

é t a i t soumis é t a i e n t i n h u m a i n e s et q u e le r é g i m e spécial de d é t e n t i o n 

é ta i t p ro rogé p a r des déc re t s n o n su f f i s ammen t mot ivés à son éga rd . Le 

p r o c u r e u r de la R é p u b l i q u e se p o u r v u t auss i c o n t r e ce t t e o r d o n n a n c e . Pa r 

un a r r ê t du 10 oc tob re 1995, déposé au greffe le 31 oc tobre 1995, les 
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pourvois furen t déc la rés i r recevables du fait q u e les p a r t i e s n ' ava i en t plus 

d ' i n t é r ê t pour agir , le déc re t du 29 n o v e m b r e 1994 ayan t exp i ré le 28 m a i 

1995, avan t q u e la cour ne se p r o n o n ç â t . 

Pa r u n déc re t du 27 ma i 1995, le m i n i s t r e de la J u s t i c e o r d o n n a q u e 

le r é g i m e spécia l de d é t e n t i o n fût p ro rogé j u s q u ' a u 26 n o v e m b r e 1995, 

au mot i f q u e les condi t ions jus t i f i an t un tel r é g i m e pe r s i s t a i en t . Le 

5 j u i n 1995, le r e q u é r a n t ad re s sa au m i n i s t è r e de la J u s t i c e u n recours 

con t re ce d é c r e t , à t r a n s m e t t r e é v e n t u e l l e m e n t au t r ibuna l d 'appl ica

t ion des pe ines d 'Ancône . Le r e q u é r a n t se p la igna i t n o t a m m e n t de 

l ' absence de ra isons concrè tes jus t i f i an t la p ro roga t i on du r é g i m e spécial 

à son e n c o n t r e et faisait valoir q u e les l imi t a t ions des e n t r e v u e s et des 

p r o m e n a d e s en p le in a i r ainsi que l ' i n te rd ic t ion d ' a c h e t e r des a l i m e n t s 

d e m a n d a n t u n e cuisson é t a i en t c o n t r a i r e s à l 'ar t icle 14 quater de la loi sur 

l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e et au bu t de r ééd u ca t i o n , et é g a l e m e n t 

vexa to i r e s . Le r e q u é r a n t d e m a n d a la révoca t ion du r é g i m e spécial , 

l ' au to r i sa t ion de r e n c o n t r e r sa f e m m e et ses filles sans paro i s v i t r ées et 

de t é l é p h o n e r ; le r e q u é r a n t soul igna é g a l e m e n t qu ' i l é ta i t d é t e n u loin de 

sa famil le et du lieu où se dé rou l a le p rocès . L ' i ssue de ce recours n ' es t 

pas c o n n u e . 

Pa r u n déc re t du 24 n o v e m b r e 1995, le m i n i s t r e de la J u s t i c e , 

s ' appuyan t sur des moti fs s imi la i res , o r d o n n a que le r é g i m e spécial de 

d é t e n t i o n fût p ro rogé j u s q u ' a u 23 ma i 1996. Le 27 n o v e m b r e 1995, le 

r e q u é r a n t a t t a q u a ce t t e décis ion devan t le t r i buna l d ' app l i ca t ion des 

pe ines de F lo rence . 

Pa r un déc re t du 21 ma i 1996, le r é g i m e spécial fut enco re p ro rogé 

de six mois . Les mot iva t ions d e ce déc re t et les r e s t r i c t ions imposées 

é t a i en t les m ê m e s q u e celles des déc re t s p r é c é d e n t s . Le 30 m a i 1996, le 

r e q u é r a n t a t t a q u a ce t t e décis ion d e v a n t le t r i b u n a l d ' app l i ca t ion des 

pe ines de F lo rence . 

Le 2 oc tobre 1996, le r e q u é r a n t d e m a n d a au t r i buna l d ' app l ica t ion des 

pe ines de F lo rence de fixer l ' aud ience p o u r l ' e x a m e n de ses r ecours du 

27 n o v e m b r e 1995 et du 30 ma i 1996. 

Pa r u n déc re t du 19 n o v e m b r e 1996, le m i n i s t r e de l a j u s t i c e p r o r o g e a 

encore le r é g i m e spécial de six mois ; c e t t e décis ion é ta i t mot ivée de 

m a n i è r e s imi la i re aux p r é c é d e n t e s . Le r e q u é r a n t l ' a t t a q u a d e v a n t le t r i 

b u n a l d ' app l i ca t ion des pe ines de F lo rence le 21 n o v e m b r e 1996. P a r u n e 

décision du 11 février 1997, le t r i b u n a l r e j e t a le r ecours du r e q u é r a n t . E n 

se fondan t sur l ' a r rê t de la C o u r cons t i t u t ionne l l e n° 351/1996, le t r i buna l 

observa q u e la p r o r o g a t i o n de l ' app l ica t ion du r é g i m e spécial au r e q u é r a n t 

se jus t i f ia i t à la l u m i è r e des in fo rma t ions recuei l l ies p a r la police et pa r les 

a u t o r i t é s j ud i c i a i r e s . Le t r i buna l r évoqua c e p e n d a n t c e r t a i n e s l imi t a t ions 

a n t é r i e u r e m e n t imposées au r e q u é r a n t , n o t a m m e n t la suspens ion du 

p r o g r a m m e de r ééduca t i on , la l im i t a t i on des e n t r e v u e s avec des m e m b r e s 

de la famil le , l ' in te rd ic t ion de recevoir des p a q u e t s c o n t e n a n t a u t r e chose 
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q u e du l inge , l ' in te rd ic t ion d ' a c h e t e r des a l i m e n t s d e m a n d a n t une cuisson 

e t l ' in te rd ic t ion de passe r plus de deux h e u r e s en plein air . Le r e q u é r a n t 

se pourvu t en cassa t ion con t r e ce t t e décis ion. L ' a u d i e n c e en c h a m b r e du 

conseil fut fixée au 30 s e p t e m b r e 1997. Le pourvoi fut à ce t t e d a t e déc la ré 

i r recevable pour m a n q u e d ' i n t é r ê t . 

Le 4 février 1997, le m i n i s t r e de la J u s t i c e o r d o n n a q u e le r e q u é r a n t fût 

a u t o r i s é à r e m p l a c e r l ' en t r evue m e n s u e l l e avec sa famil le p a r un appel 

t é l é p h o n i q u e , à recevoir un colis s u p p l é m e n t a i r e pa r mois et d e u x colis 

e x t r a o r d i n a i r e s p a r a n et à u t i l i ser des fou rneaux . 

P a r un déc re t du 19 ma i 1997, le min i s t r e de la J u s t i c e p r o r o g e a encore 

le r é g i m e spécial de d é t e n t i o n de six mois . C e t t e décis ion é ta i t mot ivée de 

m a n i è r e s imi la i re aux p r é c é d e n t e s . 

Le r e q u é r a n t a t t a q u a ce d é c r e t d e v a n t le t r i buna l d ' app l i ca t ion des 

pe ines de F lo rence , qui r e j e t a le r ecours p a r u n e décis ion du 7 août 1997, 

en obse rvan t que la p r o r o g a t i o n de l ' appl ica t ion du r é g i m e spécial au 

r e q u é r a n t se jus t i f ia i t à la l u m i è r e des i n fo rma t ions recuei l l ies pa r la 

police et p a r les a u t o r i t é s j ud i c i a i r e s . Le t r i b u n a l r évoqua c e p e n d a n t 

ce r t a ines l imi t a t i ons a n t é r i e u r e m e n t imposées au r e q u é r a n t , n o t a m m e n t 

la suspens ion du p r o g r a m m e de r é é d u c a t i o n , la l im i t a t i on des en t r evues 

avec des m e m b r e s de la famil le , l ' in te rd ic t ion de recevoir des p a q u e t s 

c o n t e n a n t a u t r e chose q u e du l inge, l ' in te rd ic t ion d ' a c h e t e r des a l imen t s 

d e m a n d a n t u n e cuisson et l ' in te rd ic t ion de pas se r plus de d e u x h e u r e s en 

ple in air . Le r e q u é r a n t se pourvu t en cassa t ion , ma i s le pourvoi fut déc la ré 

i r recevable p o u r m a n q u e d ' i n t é r ê t , la d u r é e d u déc re t ayan t e n t r e - t e m p s 

exp i ré , p a r u n a r r ê t du 19 j a n v i e r 1998. 

Le 29 aoû t 1997, le r e q u é r a n t s ' ad ressa au j u g e d ' app l ica t ion des peines 

de M a c e r a t a en se p l a ignan t du r é g i m e a u q u e l il é t a i t soumis . Le j u g e , par 

u n e décision du 15 oc tobre 1997, déposée au greffe le l e n d e m a i n , re je ta le 

r ecours . Il observa q u e les l imi t a t ions don t le r e q u é r a n t s 'é ta i t p la in t lui 

ava ien t é t é imposées pa r l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e , p a r des o rd r e s de 

service qui fa isa ient à c h a q u e fois app l i ca t ion du déc re t du m i n i s t r e de la 

Jus t ice et é t a i e n t donc lég i t imes ; il soul igna de plus q u e les accusés - à la 

dif férence des c o n d a m n é s - ne font pas l 'objet d ' un t r a i t e m e n t rééducat if , 

et cela p o u r des p r inc ipes de p r é s o m p t i o n d ' i nnocence et de l iber té de la 

dé fense . 

P a r un déc re t du 21 n o v e m b r e 1997, le m i n i s t r e de l a j u s t i c c p r o r o g e a le 

r é g i m e spécial de six mois et o r d o n n a au d i r e c t e u r du p é n i t e n c i e r de 

d e m a n d e r à l ' au to r i t é j ud i c i a i r e c o m p é t e n t e l ' au to r i sa t ion de c e n s u r e r la 

to ta l i t é de la c o r r e s p o n d a n c e du r e q u é r a n t . Le 23 n o v e m b r e 1997, le 

p é n i t e n c i e r d e T r a p a n i d e m a n d a ladi te au to r i s a t i on au j u g e d ' app l ica t ion 

des pe ines de L ivourne , qu i en in forma le j u g e d ' app l i ca t ion des pe ines 

c o m p é t e n t , celui de T r a p a n i . Ce d e r n i e r o r d o n n a la c e n s u r e de la cor res

p o n d a n c e du r e q u é r a n t p o u r u n e pé r iode de six mois à c o m p t e r du 

21 n o v e m b r e 1997. 
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Le 28 n o v e m b r e 1997, le r e q u é r a n t a t t a q u a le déc re t du 21 n o v e m b r e 

1997 d e v a n t le t r i b u n a l d ' app l ica t ion des pe ines d 'Ancóne . Celui-ci t r a n s 

mi t le r ecour s , le 1" d é c e m b r e 1997, au t r i buna l de P a l e r m e , leque l le lui 

r e t o u r n a le 2 m a i 1998, en ra ison de son i n c o m p é t e n c e en la m a t i è r e . Pa r 

u n e décision d u 7 ma i 1998, déposée au greffe le 11 ma i 1998, le t r i buna l 

r e j e t a le r ecours . 

P a r u n e décision du 4 février 1998, le m i n i s t r e de l a j u s t i c e r é v o q u a la 

l imi t a t ion des p r o m e n a d e s en plein air . 

P a r u n e décis ion du m i n i s t r e de l a j u s t i c e du 21 mai 1998, le r é g i m e 

spécial cessa d ' ê t r e app l iqué au r e q u é r a n t . 

3. La censure de la correspondance du requérant avec la Commission européenne 

des Droits de l'Homme et avec sa famille 

Plus ieurs l e t t r e s ainsi q u e les obse rva t ions q u e le r e q u é r a n t a a d r e s s é e s 

au s e c r é t a r i a t de la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la 

C o m m i s s i o n ») pa r le biais de son épouse sont p a r v e n u e s avec u n visa de 

censu re de l ' admin i s t r a t i on des pén i t enc i e r s de P ianosa , P a l e r m e , P o r t o 

Azzu r ro , Ascoli P iceno et T r a p a n i , et c e l a j u s q u ' a u mois de j u i n 1998. 

Des l e t t r e s q u e le r e q u é r a n t avai t a d r e s s é e s à sa f e m m e , n o t a m m e n t 

les 19 et 21 oc tobre 1997, on t é té c e n s u r é e s ; le r e q u é r a n t en a é té in formé 

les 21 et 28 oc tobre 1997. 

Les r ecour s ad res sés pa r le r e q u é r a n t aux t r i b u n a u x d ' app l i ca t ion des 

pe ines c o m p é t e n t s ont é té soumis à c ensu re p a r l ' a d m i n i s t r a t i o n pén i 

t e n t i a i r e . 

B. Le d r o i t et la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. Le régime spécial de détention 

L'ar t ic le 41 bis de la loi sur l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e (loi n" 354 du 

26 ju i l le t 1975), d a n s sa t e n e u r modif iée p a r la loi n° 356 du 7 aoû t 1992, 

a t t r i b u e au m i n i s t r e de l a j u s t i c e le pouvoir de s u s p e n d r e c o m p l è t e m e n t 

ou p a r t i e l l e m e n t l ' appl ica t ion du r é g i m e p é n i t e n t i a i r e o rd ina i r e , tel q u e 

p révu p a r la loi n° 354 de 1975, p a r a r r ê t é mot ivé et con t rô lab le pa r l 'au

to r i t é j ud i c i a i r e , pour des ra i sons d ' o rd re et de s û r e t é publ ics , lo r sque le 

r é g i m e o rd ina i r e de d é t e n t i o n se ra i t en conflit avec ces d e r n i è r e s exi

gences . 

Pare i l l e d isposi t ion peu t ê t r e app l i quée u n i q u e m e n t à l ' égard des 

d é t e n u s poursuiv is ou c o n d a m n é s pour les dél i t s visés à l 'ar t icle 4 bis de la 

m ê m e loi, p a r m i lesquels figurent des dél i ts liés aux act ivi tés de la maf ia . 

Aux t e r m e s d e l 'ar t icle 1 de la loi n° 36 du 16 février 1995, l 'appl icabi l i té 

du r é g i m e prévu à l 'ar t ic le 41 bis es t p r o r o g é e j u s q u ' a u 31 d é c e m b r e 1999. 
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Les m e s u r e s qui peuven t r é su l t e r de l ' appl ica t ion de la d ispos i t ion en 

ques t i on sont les su ivan tes : 

- i n t e rd ic t ion de pa r t i c ipe r à la ges t ion de la n o u r r i t u r e et à l 'o rgani 

sa t ion des act iv i tés r éc réa t ives des d é t e n u s ; 

- i n t e rd ic t ion des e n t r e v u e s avec des p e r s o n n e s a u t r e s q u e les 

m e m b r e s de la famil le , le concubin ou l 'avocat ; 

- l im i t a t i on des e n t r e v u e s à d e u x p a r mois et des conversa t ions té lé

p h o n i q u e s à u n e pa r mois ; 

- visa de c e n s u r e sur t ou t e la c o r r e s p o n d a n c e du d é t e n u , sauf celle avec 

son avocat ; 

- i n t e rd i c t ion de passe r plus de d e u x h e u r e s par j o u r en ple in air ; 

- suspens ion des e n t r e v u e s pour b o n n e condu i t e ; 

- l im i t a t i on des possibi l i tés d ' a c q u é r i r ou de recevoir de l ' ex t é r i eu r des 

biens pe r sonne l s au to r i s é s p a r le r è g l e m e n t i n t é r i e u r de la p r i son ; 

- i n t e rd i c t i on de recevoir p lus de d e u x p a q u e t s p a r mois ; 

- i n t e rd ic t ion de recevoir ou d ' envoyer vers l ' ex t é r i eu r des s o m m e s 

d ' a r g e n t ; 

- i n t e rd i c t ion d ' exe rce r des act iv i tés a r t i s a n a l e s i m p l i q u a n t l 'uti l isa

t ion d 'out i l s d a n g e r e u x . 

Aux t e r m e s de l 'ar t ic le Wter de la loi sur l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e , 

il est possible de fo rmer c o n t r e le déc re t d u m i n i s t r e de la J u s t i c e i m p o s a n t 

le r é g i m e spécial u n e r é c l a m a t i o n (reclamo) devan t le t r i b u n a l d 'appl ica

tion des pe ines (tribunale di sorveglianza) d a n s un dé la i de dix j o u r s à comp

ter de la d a t e de la c o m m u n i c a t i o n d u d é c r e t à l ' i n té ressé . La r é c l a m a t i o n 

n ' a a u c u n effet suspensif . Le t r ibuna l doi t s t a t u e r d a n s un déla i de dix 

j o u r s . 

La C o u r cons t i tu t ionne l l e i t a l i enne a é té saisie de la ques t i on de savoir 

si u n tel sys t ème r e spec t e le p r inc ipe du d o m a i n e réservé au lég is la teur . 

La C o u r cons t i t u t ionne l l e (dans ses a r r ê t s n o s 349 et 410 de 1993) a e s t imé 

que l 'ar t ic le 41 bis est c o m p a t i b l e avec la C o n s t i t u t i o n . Elle a en effet 

cons idéré q u e s'il est vrai q u e le r é g i m e spécial de d é t e n t i o n au sens de la 

d isposi t ion en q u e s t i o n est c o n c r è t e m e n t é tabl i pa r le m i n i s t r e , le déc re t 

de ce d e r n i e r peu t n é a n m o i n s ê t r e a t t a q u é devan t les j u g e s d ' app l i ca t ion 

des pe ines , qu i e x e r c e n t un cont rô le t a n t ô t sur sa nécess i t é , t a n t ô t sur les 

m e s u r e s concrè tes devan t ê t r e a p p l i q u é e s au d é t e n u conce rné , lesquel les 

en tou t cas ne peuven t j a m a i s a b o u t i r à u n t r a i t e m e n t i n h u m a i n . 

C e p e n d a n t , se fondan t sur l 'ar t icle 15 de la C o n s t i t u t i o n , qui prévoit 

n o t a m m e n t q u e les res t r i c t ions à la c o r r e s p o n d a n c e peuven t avoir lieu 

u n i q u e m e n t sur décis ion mot ivée de l ' au to r i t é j ud i c i a i r e , la C o u r const i 

t u t ionne l l e a préc isé q u e le pouvoir de s o u m e t t r e la c o r r e s p o n d a n c e d 'un 

d é t e n u à un visa de censu re a p p a r t i e n t exc lus ivement à l ' au to r i t é j ud i 

c ia i re . P a r c o n s é q u e n t , l ' a r t ic le 41 bis ne peu t ê t r e i n t e r p r é t é c o m m e 

inc luan t le pouvoir , p o u r le m i n i s t r e de la J u s t i c e , de p r e n d r e des m e s u r e s 

à l ' égard de la c o r r e s p o n d a n c e des d é t e n u s . 
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Toutefo is , la C o u r de cassa t ion avai t p o u r sa pa r t cons idéré q u e les 

t r i b u n a u x d ' app l i ca t ion des pe ines deva ien t se l imi t e r à con t rô l e r la 

l ég i t imi té du d é c r e t du min i s t è r e en t a n t que tel , sans pouvoir se 

s u b s t i t u e r à l ' a d m i n i s t r a t i o n dans le choix des moda l i t é s conc rè t e s 

d ' app l ica t ion . En r evanche , d a n s la p r a t i q u e les t r i b u n a u x d ' app l i ca t ion 

des pe ines é t a i en t allés j u s q u ' à con t rô le r la conformi té de c h a q u e m e s u r e 

concrè te au but poursuivi pa r l ' admin i s t r a t i on . Il s 'en est suivi que souvent 

les décis ions des t r i b u n a u x d ' app l ica t ion des pe ines sont r e s t ées 

i nexécu t ée s , ce qu i a d o n n é l ieu à des conflits e n t r e ces t r i b u n a u x et l 'au

to r i t é a d m i n i s t r a t i v e . 

C 'es t p a r un a r r ê t n° 351 des 14-18 oc tobre 1996 q u e la C o u r cons t i tu 

t ionnel le a enfin é tab l i q u e le pouvoir de con t rô le des t r i b u n a u x 

d ' app l ica t ion des pe ines s ' é t end aux moda l i t é s conc rè t e s d ' app l i ca t ion de 

la m e s u r e , à la fois p a r r a p p o r t au bu t poursuivi et à la l u m i è r e des dro i t s 

f o n d a m e n t a u x g a r a n t i s p a r la C o n s t i t u t i o n . La C o u r de cassa t ion avait 

d ' a i l l eurs c h a n g é d ' o r i e n t a t i o n à cet éga rd avan t m ê m e l ' a r rê t de la C o u r 

cons t i t u t i onne l l e , en a d m e t t a n t la possibi l i té pour le j u g e d ' app l ica t ion 

des pe ines de r évoque r l ' appl ica t ion , t o t a l e m e n t ou p a r t i e l l e m e n t , des 

m e s u r e s i l légi t imes (voir les a r r ê t s n o s 6873 du 12 février 1996 et 684 du 

1" m a r s 1996). 

Le 7 février 1997, en app l i ca t ion des p r inc ipes énoncés pa r la C o u r 

cons t i t u t ionne l l e d a n s l ' a r rê t p réc i t é , le d é p a r t e m e n t de l ' a d m i n i s t r a t i o n 

p é n i t e n t i a i r e au m i n i s t è r e de la J u s t i c e a d r e s s a u n e l e t t r e c i rcula i re aux 

d i r e c t e u r s des é t a b l i s s e m e n t s p é n i t e n t i a i r e s au sujet de l ' o rgan isa t ion des 

q u a r t i e r s où sont r e g r o u p é s les d é t e n u s soumis au r é g i m e spécial . C e t t e 

c i rcula i re c o n t e n a i t e n t r e a u t r e s les i n s t ruc t ions su ivan te s : les p r i sonn ie r s 

é t a i en t d é s o r m a i s au to r i s é s à ut i l i ser des fou rneaux ; ils ava ien t le droi t 

d ' accéde r aux locaux équ ipés p o u r des act ivi tés spor t ives et à u n e biblio

t h è q u e ; les e n t r e t i e n s avec les m e m b r e s de la famil le pouva ien t ê t r e 

r e m p l a c é s pa r des appe l s t é l é p h o n i q u e s ; les paro is v i t rées é t a i e n t m a i n 

t e n u e s ma i s , de ce fait, la fouille des v i s i teurs devena i t moins s t r i c t e . 

P a r un a r r ê t n° 376 des 26 novembre -5 d é c e m b r e 1997, la C o u r 

cons t i tu t ionne l l e a réaf f i rmé q u e l 'ar t icle 41 bis est c o m p a t i b l e avec la 

C o n s t i t u t i o n , tou t en modi f ian t et p réc i san t son i n t e r p r é t a t i o n co r r ec t e . 

La cour a cons idéré n o t a m m e n t q u e les déc re t s i m p o s a n t le r é g i m e spécial 

doivent s ' appuyer sur des ra isons concrè tes d ' o rd re et de s û r e t é publ ics , et 

q u e les décis ions de p r o r o g e r un tel r é g i m e doivent é g a l e m e n t se fonder 

sur des motifs i n d é p e n d a n t s de ceux qu i en ava ien t jus t i f ié l ' imposi t ion et 

suffisants. La cour a exclu q u e le r é g i m e spécia l puisse cons t i t ue r un 

t r a i t e m e n t i n h u m a i n ou qu ' i l e m p ê c h e la r é in se r t i on du d é t e n u , ce qu i 

sera i t con t r a i r e à l ' a r t ic le 27 de la C o n s t i t u t i o n . Elle a préc isé toutefois q u ' à 

a u c u n m o m e n t ne cesse de s ' app l iquer l 'ar t icle 13 de la loi sur l ' admin i s 

t r a t i on p é n i t e n t i a i r e , aux t e r m e s d u q u e l le t r a i t e m e n t a u q u e l est soumis le 

d é t e n u doit r e spec t e r les ex igences de sa p e r s o n n a l i t é , et u n p r o g r a m m e de 
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r é é d u c a t i o n doi t ê t r e é tab l i et modifié à p a r t i r de l 'observa t ion scient i f ique 

de la p e r s o n n a l i t é du d é t e n u et en co l labora t ion avec lui. 

D e m e u r e lui aussi appl icab le l 'ar t ic le 27 de la loi, aux t e r m e s duque l 

d a n s les é t a b l i s s e m e n t s p é n i t e n t i a i r e s les ac t iv i tés cu l tu re l l e s , spor t ives et 

r éc réa t ives doivent ê t r e favorisées et o rgan i sées a insi q u e t o u t e a u t r e 

act ivi té p e r m e t t a n t l ' express ion de la p e r s o n n a l i t é des d é t e n u s d a n s le 

cad re du p r o g r a m m e de r é é d u c a t i o n . Lesd i tes act iv i tés doivent , c e r t e s , ê t re 

o rgan i sées de m a n i è r e à e m p ê c h e r t ou t l ien e n t r e la p e r s o n n e c o n c e r n é e et 

son mil ieu maf ieux ou c r imine l d 'o r ig ine . E n sou l ignan t q u e le r ég ime 

spécial se doit de r e s p e c t e r le bu t de r é in se r t i on du d é t e n u d a n s la socié té , la 

C o u r cons t i tu t ionne l l e a cons idéré q u e le p r inc ipe de p r é s o m p t i o n d ' inno

cence ne se t rouve pas violé du fait q u ' u n tel r é g i m e peu t ê t r e imposé à des 

suspec t s sous le coup d ' u n e c o n d a m n a t i o n défini t ive. En effet, l ' appl ica t ion 

du r é g i m e spécial n ' e m p ê c h e pas l 'octroi de la l ibéra t ion an t i c ipée (voir 

l ' a r r ê t de la C o u r cons t i t u t i onne l l e n° 349 de 1993) qui p r é s u p p o s e la 

pa r t i c ipa t ion p réa l ab l e du d é t e n u a u x act ivi tés cu l tu re l l e s , spor t ives et 

r éc réa t ives p révues à l ' a r t ic le 27 de la loi sur l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e . 

Le 6 février 1998, en app l i ca t ion des p r inc ipes énoncés p a r la Cour 

cons t i t u t ionne l l e d a n s l ' a r rê t p réc i t é , le d é p a r t e m e n t de l ' a d m i n i s t r a t i o n 

p é n i t e n t i a i r e au m i n i s t è r e de la J u s t i c e a ad re s sé une l e t t r e c i rcu la i re aux 

d i r e c t e u r s des é t a b l i s s e m e n t s p é n i t e n t i a i r e s au sujet de l ' o rgan i sa t ion des 

q u a r t i e r s où sont r e g r o u p é s les d é t e n u s soumis au r é g i m e spécial . C e t t e 

c i rcula i re con t ena i t , e n t r e a u t r e s , les in s t ruc t ions su ivan tes : 

- la discipl ine de la p r o m e n a d e en ple in a i r a é t é modif iée et p o r t é e à 

q u a t r e h e u r e s p a r j o u r , avec la nécess i t é c e p e n d a n t de vei l ler à ce q u e la 

p r o m e n a d e ne dev ienne pas l 'occasion de r e n c o n t r e s ou con t ac t s avec 

d ' a u t r e s associés p r é s u m é s de la maf ia ; 

- les espaces de s t i né s à la p e r m a n e n c e en ple in a i r d a n s les pr i sons de 

Secondig l iano et Pise s e ron t équ ipés p o u r p e r m e t t r e des exerc ices phy

s iques et u n e act ivi té sport ive ; 

- la c réa t ion d ' u n e ou p lus i eu r s sal les de s t i nées aux act ivi tés sociales, 

cu l tu re l l e s et r éc réa t ives a é t é p révue d a n s c h a q u e q u a r t i e r d e s t i n é à 

l 'affectat ion défini t ive ou pour des ra i sons san i t a i r e s de d é t e n u s soumis au 

r é g i m e spécial ; 

- pour ce qu i est des act iv i tés de t ravai l , la c i rcula i re prévoi t que , 

lorsqu ' i l n 'es t pas possible d ' é q u i p e r u n pén i t enc ie r , les d é t e n u s devront 

pouvoir avoir accès a u x locaux p révus à cet effet d a n s d ' a u t r e s éta

b l i s semen t s p é n i t e n t i a i r e s , avec des moda l i t é s p e r m e t t a n t d ' exc lu re tou te 

possibi l i té de r e n c o n t r e s ou con t ac t s avec d ' a u t r e s associés p r é s u m é s de 

la maf ia ; 

- les e n t r e t i e n s avec les en fan t s m i n e u r s de seize ans p e u v e n t avoir lieu 

sans paro i v i t r ée ; si l ' e n t r e t i e n se dé rou l e en p r é s e n c e d ' a u t r e s pe r sonnes , 

l ' absence de pa ro i v i t rée est l im i t ée aux en fan t s et ne peu t excéde r le 

s ix ième de la d u r é e to ta le de l ' e n t r e t i e n ; 
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- les d é t e n u s soumis au r é g i m e spécial peuven t recevoir des p a q u e t s 

c o n t e n a n t des d e n r é e s a l i m e n t a i r e s à l ' except ion de celles qu i r e q u i è r e n t 

u n e cuisson, pu i sque l 'usage de fou rneaux est i n t e rd i t sauf p o u r réchauf

fer des boissons ou a l i m e n t s p r écu i t s . 

2. Dispositions pertinentes en matière de contrôle de la correspondance 

Selon l 'ar t icle 18 de la loi n° 354 du 26 ju i l l e t 1975, tel q u e modifié p a r 

l ' a r t ic le 2 de la loi n° 1 du 12 j a n v i e r 1977, l ' au to r i t é hab i l i t ée à déc ide r de 

s o u m e t t r e la c o r r e s p o n d a n c e des d é t e n u s à un visa de c e n s u r e est le j u g e 

saisi de l 'affaire (qu' i l s 'agisse de la j u r i d i c t i on d ' i n s t ruc t ion ou de la 

j u r id i c t ion de j u g e m e n t ) j u s q u ' à la décis ion de p r e m i è r e i n s t ance , et le 

j u g e d ' app l ica t ion des pe ines p e n d a n t le d é r o u l e m e n t u l t é r i e u r de la 

p r o c é d u r e . C e t t e d isposi t ion prévoit é g a l e m e n t q u e le m a g i s t r a t c o m p é 

t e n t peu t o r d o n n e r le con t rô le de la c o r r e s p o n d a n c e d ' un d é t e n u p a r 

décis ion mot ivée , ma i s ne préc ise pas les cas d a n s lesquels une tel le 

décis ion peu t ê t r e p r i se . 

Le visa de censu re en ques t i on consis te c o n c r è t e m e n t en l ' i n t e rcep t ion 

et la l ec tu re p a r l ' au to r i t é j ud i c i a i r e qu i l'a o r d o n n é e , pa r le d i r e c t e u r de la 

pr i son ou p a r le pe r sonne l p é n i t e n t i a i r e dés igné pa r ce d e r n i e r , de t ou t e la 

c o r r e s p o n d a n c e du d é t e n u qui fait l 'objet d ' u n e tel le m e s u r e , ainsi q u ' e n 

l ' apposi t ion d ' un cache t sur les l e t t r e s , qu i ser t à p rouve r la réa l i té 

dud i t cont rô le (voir é g a l e m e n t l 'ar t ic le 36 du déc re t du p ré s iden t de la 

R é p u b l i q u e n° 431 du 29 avril 1976, d ' app l i ca t ion de la loi n° 354 c i -dessus) . 

C e t t e m e s u r e de cont rô le ne peu t pas r é s u l t e r en l ' e f facement de mo t s ou 

de p h r a s e s ma i s , ap r è s le con t rô le , l ' au to r i t é j ud ic i a i r e peu t o r d o n n e r 

q u ' u n e ou p lus ieurs l e t t r e s ne so ient pas r emi se s . D a n s ce cas, le d é t e n u 

doit en ê t r e auss i tô t i n fo rmé . C e t t e d e r n i è r e m e s u r e peu t é g a l e m e n t ê t r e 

o r d o n n é e p rov i so i r emen t p a r le d i r e c t e u r de la pr i son , qu i doi t toutefois 

en in fo rmer l ' au to r i t é j ud i c i a i r e . 

Enfin, q u a n t aux r ecour s d isponib les con t r e la m e s u r e i n c r i m i n é e , la 

C o u r de cassa t ion a ind iqué d a n s p lus ieurs décis ions que la m e s u r e 

l i t igieuse cons t i t ue un ac te de n a t u r e a d m i n i s t r a t i v e . Elle a p a r a i l leurs 

aff i rmé, dans u n e j u r i s p r u d e n c e c o n s t a n t e et b ien é tab l i e , q u e la loi 

i t a l i enne ne prévoit pas de voies de r ecour s à cet éga rd , la m e s u r e en 

ques t i on ne pouvan t pas non plus faire l 'objet d ' un pourvoi en cassa t ion , 

car elle ne conce rne pas la l iber té pe r sonne l l e du d é t e n u ( C o u r de cassa

t ion : a r r ê t s n° 3141 du 14 février 1990 et n" 4687 du 4 février 1992). 

L 'a r t i c le 35 de la loi sur l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e prévoi t que les 

d é t e n u s peuven t a d r e s s e r des d e m a n d e s ou r é c l a m a t i o n s sous pli scellé 

aux a u t o r i t é s su ivan tes : 

- le d i r e c t e u r du pén i t enc i e r , les i n spec t eu r s , le d i r e c t e u r g é n é r a l des 

é t a b l i s s e m e n t s p é n i t e n t i a i r e s et le m i n i s t r e de la J u s t i c e ; 

- le j u g e d ' app l i ca t ion des pe ines ; 
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- les a u t o r i t é s j ud i c i a i r e s et s an i t a i r e s qui i n spec t en t le p é n i t e n c i e r ; 

- le p r é s iden t du conseil régional ; 

- le p r é s iden t de la R é p u b l i q u e . 

3. Le rapport au gouvernement de l'Italie relatif à la visite effectuée par le 

Comité européen pour la prévention de la torture et des peines ou traitements 

inhumains ou dégradants (CPT) en Italie du 22 octobre au 6 novembre 1995 

(publié le 4 décembre 1997) (extraits du communiqué de presse et du rapport) 

« [A l ' occas ion d e sa v i s i t e p r é c i t é e ] la d é l é g a t i o n d u C P T a eu l ' o cca s ion d ' e x a m i n e r 

e n d é t a i l le r é g i m e s p é c i f i q u e d e d é t e n t i o n a u q u e l son t s o u m i s les d é t e n u s c o n s i d é r é s 

c o m m e les r e p r é s e n t a n t s les p l u s d a n g e r e u x e t les p l u s i m p o r t a n t s d e la c r i m i n a l i t é 

o r g a n i s é e . C e r é g i m e , p r é v u p a r l ' a r t i c l e 41 ¿¿5 d e la loi p é n i t e n t i a i r e , e s t p a r m i les p l u s 

d u r s q u ' i l a i t é t é j u s q u ' à p r é s e n t d o n n é d ' o b s e r v e r a u C P T . Les d é t e n u s c o n c e r n é s son t 

s o u m i s p e n d a n t de l o n g u e s , vo i r e m ê m e d e t r è s l o n g u e s p é r i o d e s , à u n r é g i m e s ' a p p a -

r e n t a n t s o u s b i e n d e s a s p e c t s à u n r é g i m e d ' i s o l e m e n t . Ils s o n t p r i v é s de t o u t p r o 

g r a m m e d ' a c t i v i t é s d i g n e de ce n o m e t se t r o u v e n t , p o u r l ' e s s e n t i e l , c o u p é s d u m o n d e 

e x t é r i e u r . D e p l u s , ce s d é t e n u s font l 'obje t d e t r a n s f è r e m e n t s r é p é t é s . Il n e fait a u c u n 

d o u t e q u ' u n te l s y s t è m e es t d e n a t u r e à p r o v o q u e r d e s ef fe ts d o m m a g e a b l e s se t r a d u i 

s a n t p a r d e s a l t é r a t i o n s d e s f a c u l t é s soc i a l e s e t m e n t a l e s , s o u v e n t i r r é v e r s i b l e s . 

Le C P T a r e c o m m a n d é q u e d e s m e s u r e s d ' u r g e n c e s o i e n t p r i s e s af in d e m e t t r e à la 

d i s p o s i t i o n d e ces d é t e n u s d e s a c t i v i t é s m o t i v a n t e s e t d e l e u r a s s u r e r u n c o n t a c t h u m a i n 

a p p r o p r i é . D e p l u s , il a r e c o m m a n d é q u e l ' e n s e m b l e d e ce r é g i m e fasse l 'ob je t d ' u n 

r é e x a m e n . E n ef fe t , le C P T a d u m a l à c o m p r e n d r e le r a p p o r t e n t r e l ' ob jec t i f d é c l a r é de 

ce r é g i m e - e m p ê c h e r le r é t a b l i s s e m e n t e t / o u la c o n s o l i d a t i o n d e s l i ens e n t r e u n d é t e n u 

e t s o n g r o u p e d ' a p p a r t e n a n c e — et c e r t a i n e s r e s t r i c t i o n s i m p o s é e s a u x d é t e n u s c o n c e r 

n é s ( n o t a m m e n t , la s u s p e n s i o n t o t a l e d e la p a r t i c i p a t i o n a u x a c t i v i t é s c u l t u r e l l e s , 

r é c r é a t i v e s , s p o r t i v e s ; la s u s p e n s i o n d u t r a v a i l ; l es l i m i t a t i o n s a f f e c t a n t les v i s i t e s d e la 

f a m i l l e e t l ' a ccès à l a p r o m e n a d e ) . 

D a n s s o n r a p p o r t ( p a r a g r a p h e 9 3 ) , le C P T a a j o u t é q u ' « e n o b s e r v a n t a t t e n t i v e m e n t 

le s y s t è m e e n q u e s t i o n , il p o u r r a i t m ê m e v e n i r à l ' e sp r i t q u ' u n o b j e c t i f n o n d é c l a r é du 

s y s t è m e e s t d ' a g i r c o m m e u n m o y e n d e p r e s s i o n p s y c h o l o g i q u e e n v u e d e p r o v o q u e r la 

d i s s o c i a t i o n ou la c o l l a b o r a t i o n ». A c e t é g a r d , le C P T a p r i s n o t e a v e c p r é o c c u p a t i o n de 

la d é c l a r a t i o n s u i v a n t e d e s a u t o r i t é s i t a l i e n n e s , f a i t e d a n s le c a d r e d e l ' O r g a n i s a t i o n des 

N a t i o n s u n i e s : « G r â c e à c e t t e m e s u r e s p é c i a l e [ l ' a p p l i c a t i o n d e l ' a r t i c l e 41 Us], un 

n o m b r e c r o i s s a n t de p r i s o n n i e r s o n t d é c i d é d e c o o p é r e r a v e c les a u t o r i t é s j u d i c i a i r e s en 

d o n n a n t d e s r e n s e i g n e m e n t s s u r les o r g a n i s a t i o n s c r i m i n e l l e s d o n t ils f a i s a i e n t p a r t i e . » 

A la d i f f é r e n c e de l ' ob jec t i f d é c l a r é ( d ' e m p ê c h e r le r é t a b l i s s e m e n t e t / o u la c o n s o l i d a t i o n 

d e s l i e n s e n t r e u n d é t e n u et son g r o u p e d ' a p p a r t e n a n c e ) , la l é g i t i m i t é d ' u n te l d e u x i è m e 

o b j e c t i f s e r a i t h a u t e m e n t d i s c u t a b l e . A ce t é g a r d , le p r i n c i p e g é n é r a l s e l o n l e q u e l u n e 

p e r s o n n e es t e n v o y é e e n p r i s o n à t i t r e d e s a n c t i o n et q u e c e t t e s a n c t i o n do i t ê t r e l i m i t é e 

à la p r i v a t i o n de l i b e r t é , p e u t u t i l e m e n t ê t r e r a p p e l é . » 

G R I E F S 

1. I n v o q u a n t l ' a r t ic le 3 de la C o n v e n t i o n , le r e q u é r a n t se p la in t des 

condi t ions de sa d é t e n t i o n . 
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2. Le r e q u é r a n t s 'en p r e n d en pa r t i cu l i e r aux res t r i c t ions à ses visi tes 

famil ia les . Il se p la in t é g a l e m e n t q u e sa c o r r e s p o n d a n c e soit soumise à la 

c e n s u r e . Il a l lègue la violat ion de l 'ar t ic le 8 de la Conven t i on . 

3. Le r e q u é r a n t d é n o n c e é g a l e m e n t le fait qu ' i l ne dispose d ' a u c u n e 

voie de r ecour s efficace pour a t t a q u e r les d é c r e t s p r o r o g e a n t le r é g i m e 

spécial de d é t e n t i o n et pour c o n t e s t e r la c ensu re de sa c o r r e s p o n d a n c e . 

P R O C É D U R E 

La r e q u ê t e a é té i n t rodu i t e devan t la C o m m i s s i o n le 22 d é c e m b r e 1993 

et e n r e g i s t r é e le 27 oc tobre 1994. 

Le 25 février 1997, la C o m m i s s i o n a déc idé de p o r t e r la r e q u ê t e à la 

conna i s sance du G o u v e r n e m e n t , en inv i tan t celui-ci à p r é s e n t e r pa r écri t 

ses observa t ions sur la recevabi l i té et le b ien-fondé de la r e q u ê t e . 

Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 15 ma i 1997, ap r è s 

p ro roga t i on du délai impa r t i , et le r e q u é r a n t y a r é p o n d u le 8 j u i n 1997. 

Le G o u v e r n e m e n t a p r é s e n t é des observa t ions c o m p l é m e n t a i r e s le 

3 avril 1998 et le r e q u é r a n t y a r é p o n d u le 22 j u i n 1998. 

A la su i te de l ' en t r ée en v igueur du Protocole n" 11 à la Conven t i on le 

l ' r n o v e m b r e 1998, la r e q u ê t e est e x a m i n é e p a r la C o u r , en app l ica t ion de 

l 'ar t ic le 5 § 2 dudi t Pro tocole . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t tou t d ' a b o r d des condi t ions de sa d é t e n t i o n . Il 

invoque l 'ar t icle 3 de la Conven t ion , ainsi libellé : 

« N u l ne p e u t ê t r e s o u m i s à la t o r t u r e ni à d e s p e i n e s ou t r a i t e m e n t s i n h u m a i n s ou 

d é g r a d a n t s . » 

Le G o u v e r n e m e n t fait d ' e m b l é e observer que le r é g i m e de d é t e n t i o n 

prévu pa r le d e u x i è m e a l inéa de l 'ar t ic le 41 bis a u n c a r a c t è r e excep t ionne l 

et es t , pour ce t t e ra ison , t e m p o r a i r e : il ne p o u r r a pas ê t r e p rorogé au -de là 

de 1999. Il fut c réé ap rè s l ' assass ina t , c o m m i s pa r la maf ia , de deux h a u t s 

m a g i s t r a t s et de l eu r escor te en ma i 1992. 

En o u t r e , il pour su i t des bu t s l ég i t imes , à savoir la défense de l 'o rdre e t 

de la s û r e t é publ ics face au d a n g e r p r o v e n a n t à la fois de l ' i n t é r i eu r et de 

l ' ex t é r i eu r des pr i sons . C e r é g i m e t end à coupe r les l iens ex i s t an t e n t r e la 

p e r s o n n e conce rnée et son mi l ieu c r imine l d 'o r ig ine et p e r m e t de com

b a t t r e eff icacement la c r imina l i t é o r g a n i s é e , n o t a m m e n t la maf ia . Ce 

r ég ime s ' app l ique aux p e r s o n n e s ayan t c o m m i s l 'une des infract ions p r é 

vues p a r l 'ar t ic le 4 bis et qui , su ivant les r e n s e i g n e m e n t s recueil l is pa r les 

o r g a n e s de police et p a r l ' au to r i t é j ud i c i a i r e , r e v ê t e n t un rôle i m p o r t a n t 

au sein de l ' o rgan isa t ion c r imine l l e , soit qu ' e l l e s s e m b l e n t avoir m a i n t e n u 
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des r a p p o r t s avec celle-ci, soit qu 'e l les sont p o t e n t i e l l e m e n t u t i l i sab les pa r 

celle-ci. En effet, il est a r r ivé à p lus ieurs r ep r i ses q u e des chefs maf ieux 

a i en t con t i nué à c o m m u n i q u e r avec l ' ex t é r i eu r et à t r a n s m e t t r e des 

o rd r e s m ê m e en é t a n t d é t e n u s . Ce r é g i m e spécial cons t i tue a c t u e l l e m e n t 

l 'un des p r i n c i p a u x i n s t r u m e n t s à la d isposi t ion des a u t o r i t é s i t a l i ennes 

d a n s la l u t t e con t r e la mafia . 

Le G o u v e r n e m e n t fait observer q u e la C o u r cons t i t u t i onne l l e a e s t imé 

q u e le r é g i m e au sens de l 'ar t ic le 41 bis est c o m p a t i b l e avec la Cons t i t u 

t ion, pourvu q u e les r e s t r i c t ions o r d o n n é e s par l ' au to r i t é admin i s t r a t i ve 

visent u n i q u e m e n t le r é g i m e de d é t e n t i o n et non pas la pe ine ou la l iber té 

pe r sonne l l e de l ' in té ressé et qu 'e l les soient déjà p révues p a r la loi sur 

l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e . En o u t r e , t o u t e m e s u r e a d o p t é e par 

l ' a d m i n i s t r a t i o n p e u t faire l 'objet d ' u n recours devan t les ju r id i c t ions 

c o m p é t e n t e s . 

La c i r cons tance q u e ce r é g i m e est p ro rogé à c h a q u e fois p o u r des 

pé r iodes n ' e x c é d a n t pas six mois d é m o n t r e le souci des au to r i t é s 

i t a l i ennes de t en i r c o m p t e de la réa l i t é et d e l ' ac tua l i t é de la s i tua t ion du 

d é t e n u . 

Le G o u v e r n e m e n t conclut que le r é g i m e prévu pa r l 'ar t ic le 41 bis ne 

cons t i tue pas un t r a i t e m e n t con t r a i r e à l 'ar t ic le 3 de la Conven t i on . 

Le r e q u é r a n t s 'oppose à la thèse du G o u v e r n e m e n t . Il c o n t e s t e l ' a rgu

m e n t du G o u v e r n e m e n t selon lequel la d u r é e l imi tée de c h a q u e proroga

t ion du r é g i m e sera i t u n e g a r a n t i e u l t é r i e u r e pour le d é t e n u : en effet, le 

r é g i m e spécial est s y s t é m a t i q u e m e n t renouve lé et c h a q u e déc re t est 

mot ivé de façon i d e n t i q u e . Il cons idère p a r c o n s é q u e n t q u e les moda l i t é s 

de p ro roga t i on du r é g i m e , à c h a q u e fois s e u l e m e n t p o u r six mois afin 

d ' e m p ê c h e r les r ecour s j ud ic i a i r e s , sont vexa to i r e s . Il soul igne qu ' i l a subi 

le r é g i m e spécial p e n d a n t u n e pé r iode t r è s longue . 

Le r e q u é r a n t fait valoir en o u t r e q u e l ' ensemble des l imi t a t i ons aux

quel les il est soumis r end sa vie au p é n i t e n c i e r t rès difficile. Il se p la in t de 

n 'avoir pu recevoir de d e n r é e s a l i m e n t a i r e s d e m a n d a n t u n e cuisson, alors 

q u e la q u a l i t é et la q u a n t i t é de la n o u r r i t u r e fournie pa r la c a n t i n e de la 

pr i son sont insa t i s fa i san tes . Il dénonce le fait de n 'avoir pas bénéficié 

d 'ac t iv i tés r éc réa t ives et spor t ives et de n 'avoir q u ' u n accès l imi té à la 

p r o m e n a d e , sans qu ' i l y ait de jus t i f i ca t ion p laus ib le . 

La C o u r r appe l l e q u e , p o u r t o m b e r sous le coup de l 'a r t ic le 3, un 

t r a i t e m e n t doit a t t e i n d r e u n m i n i m u m de grav i té . L ' app réc i a t i on de ce 

m i n i m u m est re la t ive pa r essence ; elle d é p e n d de l ' ensemble des données 

de la cause , et n o t a m m e n t de la n a t u r e et d u con t ex t e du t r a i t e m e n t ainsi 

q u e de sa d u r é e , de ses effets phys iques ou m e n t a u x ainsi q u e , parfois , du 

sexe , de l 'âge et de l ' é ta t de s a n t é de la p e r s o n n e conce rnée ( a r r ê t I r l ande 

c. R o y a u m e - U n i du 18 j a n v i e r 1978, sér ie A n° 25 , p . 65, § 162, et a r r ê t 

T y r e r c. R o y a u m e - U n i du 25 avril 1978, sér ie A n° 26, pp . 14-15, §§ 29-30). 

D a n s c e t t e pe r spec t ive , il ne suffit pas q u e le t r a i t e m e n t c o m p o r t e des 
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a spec t s d é s a g r é a b l e s ( a r r ê t G u z z a r d i c. I ta l ie du 6 n o v e m b r e 1980, série A 

n° 39, p . 40, § 107). 

La C o u r r appe l l e q u e l ' i so lement sensor ie l c o m p l e t c o m b i n é à un iso

l e m e n t social to ta l p e u t d é t r u i r e la p e r s o n n a l i t é et cons t i tue u n e forme de 

t r a i t e m e n t i n h u m a i n qu i ne sau ra i t se jus t i f i e r p a r les ex igences de la 

sécur i t é ou tou te a u t r e ra ison. En r e v a n c h e , l ' in te rd ic t ion de con tac t s avec 

d ' a u t r e s d é t e n u s p o u r des ra isons de sécu r i t é , de discipl ine et de p ro t ec 

t ion ne cons t i t ue pas en e l l e -même u n e forme d e pe ine ou t r a i t e m e n t 

i n h u m a i n s (voir, e n t r e a u t r e s , D h o e s t c. Be lg ique , r e q u ê t e n° 10448/83, 

r a p p o r t de la C o m m i s s i o n du 14 ma i 1987, Décis ions et r a p p o r t s (DR) 55, 

p. 42, § 117 ; H a u s c h i l d t c. D a n e m a r k , r e q u ê t e n° 10486/83, décis ion de la 

C o m m i s s i o n du 9 oc tobre 1986, D R 49, p . 116 ; K r ô c h e r et Môl le r c. Suisse , 

r e q u ê t e n° 8463/78, r a p p o r t de la C o m m i s s i o n du 16 d é c e m b r e 1982, 

D R 34, p . 35 , § 60 ; McFee ley et a u t r e s c. R o y a u m e - U n i , r e q u ê t e 

n° 8317/78, décis ion de la C o m m i s s i o n du 15 ma i 1980, D R 20, p . 139, § 50) . 

La C o u r observe d ' e m b l é e q u e le r e q u é r a n t n ' a pas é té soumis à u n 

i so l emen t sensor ie l ni à u n i so lement social absolu . En r evanche , il a é t é 

soumis à un i so lement social relatif, décou l an t de l ' in te rd ic t ion de voir des 

d é t e n u s soumis à u n r é g i m e de d é t e n t i o n dif férent , de l ' in te rd ic t ion de 

recevoir des visites de p e r s o n n e s a u t r e s q u e les m e m b r e s de sa famil le et 

de l ' in te rd ic t ion de t é l éphone r . Si ses possibi l i tés de con t ac t s é t a i en t ainsi 

l imi tées , on ne s au ra i t toutefois p a r l e r à ce propos d ' i so lement . 

O r , il est vra i q u e t o u t e ac t iv i té r éc réa t ive et spor t ive nécess i t an t des 

con t ac t s avec d ' a u t r e s d é t e n u s lui a é t é i n t e r d i t e ainsi q u e le t ravai l a r t i 

sana l en cellule, q u e l 'accès à la p r o m e n a d e a é té l imi té et que la possibi

lité de recevoir c e r t a i n s a l i m e n t s et objets de l ' ex t é r i eu r a é g a l e m e n t é té 

s u p p r i m é e . 

La C o u r note q u e le C o m i t é e u r o p é e n pour la p r éven t i on de la t o r t u r e 

et des pe ines ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s (CPT) a, d a n s son 

r appor t publ ié le 4 d é c e m b r e 1997, e x p r i m é des d o u t e s q u a n t à la néces

si té de c e r t a i n e s des r e s t r i c t ions imposées pa r ce r é g i m e ( n o t a m m e n t « la 

suspens ion to ta le de la pa r t i c ipa t ion aux act iv i tés cu l tu re l l e s , r éc réa t ives , 

spor t ives ; la suspens ion du t rava i l ; les l imi t a t ions affectant l 'accès à la 

p r o m e n a d e ») p a r r a p p o r t aux b u t s poursuiv is . 

La C o u r , à la l u m i è r e des expl ica t ions fournies pa r le G o u v e r n e m e n t , 

ne peu t c e p e n d a n t p a r t a g e r ces d o u t e s en l 'espèce. Le r e q u é r a n t a é t é 

soumis au r é g i m e spécial en ra ison des infrac t ions t rès graves p o u r 

lesquel les il a é t é c o n d a m n é et don t il est accusé , p a r t i c u l i è r e m e n t des 

c r imes liés à la maf ia . Il lui a é t é i n t e rd i t d ' o r g a n i s e r des act ivi tés 

cu l tu re l l e s , spor t ives e t r éc réa t ives d a n s la m e s u r e où des r e n c o n t r e s avec 

les a u t r e s d é t e n u s p o u r r a i e n t ê t r e ut i l i sées p o u r r e p r e n d r e con tac t avec 

les s t r u c t u r e s d ' o rgan i sa t i ons c r imine l l e s . Il en va de m ê m e p o u r l 'accès à 

la p r o m e n a d e . Le r e q u é r a n t n ' a pas d é m o n t r é q u e ce souci des a u t o r i t é s 

i t a l i ennes é ta i t sans f o n d e m e n t ou d é r a i s o n n a b l e . La pe r s i s t ance du 
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d a n g e r que le r e q u é r a n t r e p r e n n e con tac t avec des o rgan i sa t i ons cr imi

nel les é ta i t p a r a i l leurs s u g g é r é e pa r la c i rcons tance q u ' e n t r e n o v e m b r e 

1993 et m a i 1998, pé r iode p e n d a n t laquel le il a é té soumis au r ég ime 

spécial , le r e q u é r a n t a fait l 'objet d ' un m a n d a t d ' a m e n e r p o u r l ' assass inat 

d 'un m a g i s t r a t et d ' une c o n d a m n a t i o n à dix-sept ans d ' e m p r i s o n n e m e n t 

et que d ' a u t r e s p r o c é d u r e s é t a i en t p e n d a n t e s con t r e lui pour associa t ion 

de type maf ieux . 

La C o u r r e c o n n a î t p a r a i l leurs les difficultés p r a t i q u e s décou l an t de 

l ' o rgan isa t ion s épa rée de te l les act ivi tés p o u r une p a r t i e s e u l e m e n t des 

d é t e n u s d ' u n pén i t enc i e r , voire pour c h a q u e d é t e n u s é p a r é m e n t . 

Pour ce qui est p lus p a r t i c u l i è r e m e n t de la suspens ion du t rava i l , la 

C o u r note q u e le r é g i m e spécial n ' e n t r a î n e n o r m a l e m e n t que l ' in terdic

t ion d ' e x e r c e r des act iv i tés a r t i s ana l e s nécess i t an t l 'u t i l i sa t ion d 'out i ls 

d a n g e r e u x et , en effet, le r e q u é r a n t ne p r é t e n d pas avoir é té l 'objet d 'une 

in te rd ic t ion abso lue de t ravai l le r . Elle cons idère q u e l ' i n te rd ic t ion par

tielle dont il a é té l 'objet est jus t i f iab le , car l 'on ne sau ra i t sous -es t imer les 

r i sques posés pa r la p r é s e n c e d 'out i l s d a n g e r e u x d a n s un q u a r t i e r de 

h a u t e sécur i t é d ' un pén i t enc i e r . 

P a r a i l leurs , la C o u r no te q u ' à pa r t i r de février 1998 ce r é g i m e a é té 

al légé p a r l ' app l ica t ion de l ' a r rê t de la C o u r cons t i t u t i onne l l e du 

26 n o v e m b r e 1997. Elle soul igne que la c i rcula i re du 6 février 1998 fait 

é t a t du souci des a u t o r i t é s i t a l i ennes de t rouver un j u s t e équi l ibre en t r e 

les d ro i t s des d é t e n u s soumis au r é g i m e spécial et les p r o b l è m e s p r a t i q u e s 

des au to r i t é s p é n i t e n t i a i r e s vis-à-vis des modif ica t ions du r é g i m e . 

La C o u r cons idère pa r c o n s é q u e n t , vu l 'âge et l ' é t a t de s a n t é du 

r e q u é r a n t , qui n ' a l l ègue pas avoir subi des effets phys iques ou psy

chologiques pré judic iab les , et le fait q u ' à p a r t i r du 21 m a i 1998 le 

r é g i m e de d é t e n t i o n 41 bis n ' a plus é té app l i qué à son e n c o n t r e , q u e le 

t r a i t e m e n t don t se p la in t le r e q u é r a n t n ' a t t e i n t pas le m i n i m u m néces

sai re de g rav i té p o u r t o m b e r sous le coup de l 'ar t ic le 3 de la Conven

t ion. 

Il s ' ensui t q u e , sur ce poin t , la r e q u ê t e est m a n i f e s t e m e n t m a l fondée et 

doit ê t r e r e j e t ée en app l ica t ion de l 'a r t ic le 35 § 4 de la Conven t i on . 

2. Le r e q u é r a n t se p la in t p a r t i c u l i è r e m e n t des r e s t r i c t ions à ses visites 

famil ia les . Il se p la in t en o u t r e q u e sa c o r r e s p o n d a n c e est soumise à la 

c e n s u r e . Il a l l ègue la viola t ion de l 'ar t icle 8 de la Conven t ion , qu i dispose : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e sa vie p r i v é e et f a m i l i a l e (...) e t d e s a cor

r e s p o n d a n c e . 

2 . Il ne p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' e x e r c i c e d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e est p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e qu i . 

d a n s u n e s o c i é t é d é m o c r a t i q u e , es t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é pu

b l i q u e , a u b i e n - ê t r e é c o n o m i q u e d u p a y s , à la d é f e n s e de l ' o r d r e e t à la p r é v e n t i o n des 

i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n de la s a n t é ou d e l a m o r a l e , ou à la p r o t e c t i o n des 

d r o i t s e t l i b e r t é s d ' a u t r u i . » 
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Le r e q u é r a n t se p la in t de ne pouvoir m a i n t e n i r de l iens sa t i s fa i san ts 

avec sa famil le , de n ' ê t r e au to r i s é à r e n c o n t r e r ses enfan t s et son pe t i t -

enfan t q u e r a r e m e n t e t d ' ê t r e s é p a r é d ' eux p a r u n e paro i v i t r ée , ce qu i 

r end les r e n c o n t r e s e x t r ê m e m e n t difficiles e t pén ib les . Il a l l ègue avoir 

parfois dû choisir e n t r e ê t r e p r é s e n t aux aud iences au t r i buna l ou bien 

r e n c o n t r e r sa famil le . 

Le G o u v e r n e m e n t e s t ime q u ' a u vu des cons idé ra t ions exposées 

ci-dessus à p ropos de l 'ar t ic le 3, le r é g i m e prévu p a r l ' a r t ic le 41 bis, donc 

les res t r i c t ions aux visites famil ia les , est compa t ib l e avec l 'a r t ic le 8 de la 

Conven t i on . 

Le r e q u é r a n t a l lègue en o u t r e q u e la c e n s u r e de sa c o r r e s p o n d a n c e 

n ' a u r a i t pas de base légale . 

Le G o u v e r n e m e n t fait valoir t ou t d ' abord q u e parfois le r e q u é r a n t a 

r e m i s ses cour r i e r s non scellés à l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e afin qu ' i l s 

soient envoyés aux d e s t i n a t a i r e s , r e n o n ç a n t ainsi i m p l i c i t e m e n t à l eu r 

conf iden t ia l i t é . Pa r a i l leurs , tou te la c o r r e s p o n d a n c e du r e q u é r a n t n ' a u r a i t 

pas é t é c e n s u r é e (voir pa r e x e m p l e le r ecours ad re s sé pa r le r e q u é r a n t le 

21 n o v e m b r e 1996 au t r i buna l d ' app l i ca t ion des pe ines de F lo rence ) . 

Au fond, le G o u v e r n e m e n t fait savoir q u ' e n d a t e du 20 n o v e m b r e 1996 la 

D i rec t ion g é n é r a l e des affaires p é n a l e s a u p r è s du min i s t è r e de la J u s t i c e a 

sollicité le d é p a r t e m e n t de l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e afin qu ' i l p r e n n e 

des m e s u r e s p o u r r é soud re le p r o b l è m e de la c e n s u r e de la c o r r e s p o n d a n c e 

avec la C o m m i s s i o n . Le 18 avril 1997, ce d é p a r t e m e n t a in formé le 

m i n i s t è r e de l a j u s t i c e q u ' u n e p ropos i t ion de modif ica t ion de l 'ar t ic le 35 de 

la loi avai t é té p r é s e n t é e , afin d ' inc lu re les o r g a n e s de S t r a s b o u r g p a r m i les 

a u t o r i t é s auxque l l e s les d é t e n u s p e u v e n t a d r e s s e r des plis scellés. 

La C o u r a e x a m i n é les a r g u m e n t s des p a r t i e s . Elle e s t ime q u e sur ces 

po in t s la r e q u ê t e soulève des ques t i ons de fait et de droi t complexes qui ne 

p e u v e n t ê t r e réso lues à ce s t ade de l ' e x a m e n de la r e q u ê t e , ma i s néces 

s i t en t u n e x a m e n au fond. Dès lors , c e t t e p a r t i e de la r e q u ê t e ne sau ra i t 

ê t r e déc l a r ée m a n i f e s t e m e n t m a l fondée en app l ica t ion de l 'ar t icle 35 § 3 

de la C o n v e n t i o n . La C o u r c o n s t a t e , p a r a i l leurs , q u e ce gr ief ne se h e u r t e 

à a u c u n a u t r e mot i f d ' i r recevab i l i t é . 

3. Le r e q u é r a n t se p la in t d e l ' absence de recours efficaces lui per 

m e t t a n t de m e t t r e en cause l ' appl ica t ion du r é g i m e 41 bis et la c e n s u r e de 

sa c o r r e s p o n d a n c e . 

L 'a r t ic le 13 de la Conven t i on d ispose : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s ef fec t i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s off ic ie l les . » 

Le r e q u é r a n t se p la in t n o t a m m e n t du fait q u e ses r ecour s c o n t r e les 

d é c r e t s p r o r o g e a n t l ' appl ica t ion du r é g i m e spécial à son e n c o n t r e ne sont 
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e x a m i n é s p a r le t r i buna l d ' app l i ca t ion des pe ines q u e p lus ieurs mois ap rès 

la da t e des d é c r e t s , a lors qu ' i l s ont u n e val id i té m a x i m a l e de six mois . 

Le r e q u é r a n t soul igne en o u t r e ne j a m a i s avoir o b t e n u d e décis ion de la 

C o u r de cassa t ion , celle-ci ayan t toujours e x a m i n é ses pourvois en cassa

t ion une fois la val idi té des déc re t s échue . 

Le r e q u é r a n t fait é g a l e m e n t valoir q u e les r ecours au t r ibuna l 

d ' app l i ca t ion des pe ines s e r a i en t inefficaces d a n s la m e s u r e où les déc re t s -

lois successifs p r o r o g e a n t le r é g i m e spécial ne t i e n n e n t pas c o m p t e des 

décis ions a n t é r i e u r e s de ces t r i b u n a u x a n n u l a n t c e r t a i n e s l imi ta t ions . 

Le G o u v e r n e m e n t cons idère que le r e q u é r a n t a disposé d ' un recours 

effectif au t r i b u n a l d ' app l i ca t ion des pe ines , r ecours qu' i l a, d ' a i l l eurs , 

ut i l isé à p lus i eu r s repr i ses , parfois avec succès . 

Q u a n t aux pourvois en cassa t ion formés pa r le r e q u é r a n t , le 

G o u v e r n e m e n t a d m e t qu ' i l s ont é té déc la ré s i r recevables pour m a n q u e 

d ' i n t é r ê t à agir , le déc re t min i s t é r i e l a t t a q u é ayan t e n t r e - t e m p s exp i r é . Le 

G o u v e r n e m e n t fait observer c e p e n d a n t que la possibi l i té de se pourvoi r en 

cassa t ion con t r e la décis ion du t r ibuna l d ' app l ica t ion des pe ines cons t i tue 

u n e g a r a n t i e u l t é r i e u r e qu i n ' e s t pas i nd i spensab le a u x t e r m e s de l 'ar

ticle 13 de la C o n v e n t i o n . 

La C o u r a e x a m i n é les a r g u m e n t s des pa r t i e s . Elle e s t ime que sur ce 

point la r e q u ê t e soulève des ques t ions de fait et de dro i t complexes qui ne 

p e u v e n t ê t r e réso lues à ce s t ade de l ' e x a m e n de la r e q u ê t e , ma i s néces

s i t en t un e x a m e n au fond. Dès lors, ce t t e p a r t i e de la r e q u ê t e ne sau ra i t 

ê t r e déc la rée m a n i f e s t e m e n t m a l fondée en app l i ca t ion de l 'ar t ic le 35 § 3 

de la Conven t i on . 

La C o u r c o n s t a t e , p a r a i l leurs , que ce gr ief ne se h e u r t e à a u c u n a u t r e 

mot i f d ' i r recevabi l i t é . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare i r recevable le grief t i ré des cond i t ions de la d é t e n t i o n ; 

Déclare le su rp lus de la r e q u ê t e recevab le , tous moyens de fond é t a n t 

réservés . 
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SUMMARY' 

Obligation on motorists to submit to a breath test 

Article 6 § 2 

Presumption of innocence - Right to remain silent - Right not to incriminate oneself -
Material, relevant to criminal proceedings, which has an existence independent of the will of the 
suspect - Obligation on motorists to submit to a breath lest - Common practice in Council of 
Europe member States 

Article 8 

Private life - Interference - Prevention of crime 
Necessary in a democratic society - Road safety 

- Protection of rights and freedoms of others -

* 
* * 

The applicants, one suspected of driving while under the influence of alcohol and 
the other involved in a collision while driving his vehicle, were ordered by the police 
to submit to a breath test. They refused and were committed for trial at the 
criminal court under Article 380 of the Criminal Code for serious failure to obey an 
officer's orders. Both the criminal courts dealing with the cases applied to the 
Constitutional Court for a ruling on whether the offence of serious failure to obey 
the orders of an officer was unconstitutional in that the Constitution provided that 
no one could be required to make self-incriminating statements. The Consti
tutional Court held that the impugned provision was compatible with the Con
stitution and both applicants were sentenced to six months ' imprisonment. 

Held 
(1) Article 6 § 2: The right not to incriminate oneself, which is closely linked to 
the presumption of innocence, does not extend to the use in criminal proceedings 
of material which has an existence independent of the will of the suspect, even if it 
has been obtained through the use of compulsory powers. Furthermore, the Con
vention institutions had already concluded that obliging the driver of a motor 
vehicle suspected of being under the influence of alcohol to submit to a blood test 
was not contrary to the principle of presumption of innocence. A similar reasoning 
applied to the provision disputed in the instant case and it was to be noted also that 
the police officers had requested breath tests because they suspected the appli
cants of committing an offence, that various guarantees were provided against 
arbitrary or improper use of tests and that tests of alcohol level were commonly 
used in Council of Europe member States. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 



556 TIRADO ORTIZ AND LOZANO MARTIN v. SPAIN DECISION 

(2) Article 8: While it might be considered that there had been interference in 
the applicants' private life, compulsory testing of alcohol levels could be seen as 
necessary for the prevention of criminal offences and the protection of the rights 
and freedoms of others. 
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T H E F A C T S 

T h e app l i can t s [Mr J e s ú s S a n t i a g o T i r a d o O r t i z a n d M r . San t i ago 
Lozano M a r t i n ] a re two Span ish na t iona l s , born in 1951 and 1965 respec t 
ively. T h e y live in Saragossa . 

T h e y were r e p r e s e n t e d before the C o u r t by M r E. T rebo l l e La fuen te , of 
t h e Sa ragossa Ba r . 

T h e facts of t he case , as s u b m i t t e d by the app l i can t s , m a y be s u m 
m a r i s e d as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

/. The first applicant 

At 11.35 p .m . on 15 J u n e 1996 the app l i can t , w h o was dr iv ing on the 
moto rway , had a n a r g u m e n t wi th a to l l -gate official abou t t he a m o u n t 
he was to be c h a r g e d for u s ing the motorway . Shor t ly a f t e rwards , some 
guardia civil officers, hav ing b e e n a l e r t e d by the tol l -gate official, observed 
t h a t t h e app l ican t was dr iv ing his ca r in z igzags. After s t opp ing h i m , they 
no t ed t h a t he a p p e a r e d to be u n d e r t he inf luence of alcohol . T h e app l ican t 
refused to s u b m i t to a b r e a t h tes t , desp i t e be ing informed t h a t his refusal 
m i g h t m a k e h im l iable to p rosecu t ion u n d e r Art ic le 380 of t he C r i m i n a l 
C o d e for ser ious fai lure to obey t h e o rde r s of a l aw-enforcement officer. 

An inves t iga t ion was conduc t ed , following which the app l i can t was 
c o m m i t t e d for t r ia l on c h a r g e s of e n d a n g e r i n g o t h e r road -use r s and 
ser ious fai lure to obey o rde r s . 

After adversar ia l p roceed ings t he Saragossa C r i m i n a l C o u r t no. 7, in a 
j u d g m e n t of 19 N o v e m b e r 1996, s en t enced the appl icant to a fine or, in 
defaul t of p a y m e n t , t h r e e m o n t h s ' i m p r i s o n m e n t , a n d disqual if ied h im from 
dr iv ing for one yea r for e n d a n g e r i n g o t h e r road-use rs or j e o p a r d i s i n g road 
safety con t r a ry to Art ic le 379 of t he Cr imina l Code . It dec ided to refer to the 
Cons t i t u t i ona l C o u r t the ques t ion w h e t h e r Art ic le 380of the C r i m i n a l Code , 
which m a d e ser ious fai lure to obey the o rde r s of an officer a c r imina l offence, 
was compat ib le wi th Art ic le 24 of t he C o n s t i t u t i o n , which g u a r a n t e e s the 
r ight not to m a k e se l f - incr iminat ing s t a t e m e n t s a n d not to confess gui l t . T h e 
cour t accordingly dec ided to s tay its decis ion on the second c h a r g e unt i l the 
Cons t i t u t i ona l C o u r t had ru led on the cons t i tu t iona l i ty of Art ic le 380. 

T h e app l ican t a p p e a l e d aga ins t his convict ion on the c h a r g e of e n d a n 
g e r i n g o t h e r road -use r s , bu t it was uphe ld by the Sa ragossa Audiencia Pro
vincial on 29 N o v e m b e r 1997. 

In a j u d g m e n t de l ivered by a full cour t on 18 D e c e m b e r 1997 the 
C o n s t i t u t i o n a l C o u r t held t h a t Ar t ic le 380 of t he C r i m i n a l Code was 
c o m p a t i b l e wi th Ar t ic le 24 of t he Span ish C o n s t i t u t i o n . T h e Cons t i -
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tu t iona l C o u r t held tha t b r e a t h t es t s were not des igned to compe l dr ivers 
to a d m i t c e r t a i n facts, bu t were mere ly a m e a n s of o b t a i n i n g e x p e r t 
ev idence , a n d could not be r e g a r d e d as obl iging t h e d r ive r to i n c r i m i n a t e 
h imsel f or, t he r e fo re , as be ing con t r a ry to Art ic le 24 § 2 of t he C o n s t i t u 
t ion. T h e cour t held t h a t b r e a t h t es t s did a m o u n t to i n t e r f e r ence wi th t h e 
r ight to respec t for a pe r son ' s p r iva te life, g u a r a n t e e d by Art ic le 18 of t he 
C o n s t i t u t i o n , but t h a t t he i n t e r f e r ence was necessa ry for t he p r even t i on of 
road acc iden t s a n d for the safety of o t h e r s . 

After adversa r i a l p roceed ings the Sa ragossa C r i m i n a l C o u r t no. 7, in a 
j u d g m e n t of 1 2 J a n u a r y 1998, convic ted t h e app l i can t of se r ious fai lure to 
obey o rde r s on t he g r o u n d t h a t he had refused to submi t to a b r e a t h tes t . 
It s en t enced h im to six m o n t h s ' i m p r i s o n m e n t . 

2. The second applicant 

At abo u t 6.30 a .m. on 2 0 J u I y 1996 t h e app l i can t s t ruck two o t h e r cars 
whi le a t t e m p t i n g to p a r k in Sa ragossa . A n a r g u m e n t e n s u e d wi th t h e 
owners of t he o t h e r two ca r s a n d the app l ican t was t a k e n to t he police 
s ta t ion w h e r e he was o r d e r e d to submi t to a b r e a t h tes t . T h e app l ican t 
refused to do so, desp i t e be ing in formed tha t his refusal m i g h t m a k e h im 
l iable to p rosecu t ion for se r ious fai lure to obey an officer's o r d e r s . 

In a j u d g m e n t of 2 J u n e 1997 the Sa ragossa C r i m i n a l C o u r t no. 1 decided 
to refer to t he C o n s t i t u t i o n a l C o u r t the ques t ion w h e t h e r Art ic le 380 of the 
C r i m i n a l Code , which m a d e ser ious fai lure to obey o rde r s a c r imina l of
fence, was c o m p a t i b l e wi th Art ic le 24 of the C o n s t i t u t i o n , which g u a r a n t e e s 
t he r igh t not to m a k e se l f - incr imina t ing s t a t e m e n t s and not to confess 
gui l t . T h e cour t accordingly dec ided to s tay its decis ion on the cha rge unt i l 
t h e C o n s t i t u t i o n a l C o u r t had ru led on t h e cons t i t u t iona l i t y of Ar t ic le 380. 

Fol lowing the a b o v e - m e n t i o n e d j u d g m e n t of t he C o n s t i t u t i o n a l C o u r t of 
18 D e c e m b e r 1997, t he Sa ragossa C r i m i n a l C o u r t no. 1, in a j u d g m e n t of 
5 J a n u a r y 1998, convicted t he app l i can t of ser ious fai lure to obey an officer's 
o rde r s on the g round t h a t he had refused to s u b m i t to a b r e a t h tes t . It sen
t enced h i m to six m o n t h s ' i m p r i s o n m e n t . T h e app l ican t a p p e a l e d to t he 
Saragossa/lua'je'rcria Provincial. T h e case is still p e n d i n g before t h a t cour t . 

B. R e l e v a n t d o m e s t i c law 

Criminal Code 

C h a p t e r I V - R o a d s a f e t y o f f e n c e s 

A r t i c l e 3 7 9 

" A n y o n e d r i v i n g a m o t o r v e h i c l e o r m o p e d u n d e r t h e i n f l u e n c e of t o x i c or n a r c o t i c 

d r u g s , p s y c h o t r o p i c s u b s t a n c e s o r a l coho l i c d r i n k s sha l l be l iab le t o a p r i s o n s e n t e n c e of 
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e i g h t t o twe lve w e e k e n d s o r t o t h r e e t o e i g h t month-fines a n d shal l in a n y e v e n t be d i s 

q u a l i f i e d f r o m d r i v i n g a m o t o r v e h i c l e o r m o p e d ... for a p e r i o d of o n e t o f o u r y e a r s . " 

A r t i c l e 3 8 0 

"A d r i v e r w h o r e f u s e s t o c o m p l y w i t h a l a w - e n f o r c e m e n t of f icer ' s o r d e r s to s u b m i t to a 

s t a t u t o r y t e s t t o ve r i fy t h e c o n d i t i o n r e f e r r e d to in t h e p r e c e d i n g A r t i c l e sha l l be p u n 

i s h e d in t h e s a m e w a y as a p e r s o n c o n v i c t e d of s e r i o u s f a i l u r e to o b e y o r d e r s , a s p r o v i d e d 

in A r t i c l e 5 5 6 of t h i s C o d e . " 

A r t i c l e 5 5 6 

" A n y o n e ... w h o r e s i s t s a n o r d e r of t h e a u t h o r i t i e s o r t h e i r of f icers , o r is g u i l t y of s e r 

ious f a i lu re t o o b e y t h e m in t h e e x e r c i s e of t h e i r d u t i e s , sha l l be l i ab le to a p r i s o n s e n 

t e n c e of six m o n t h s to o n e y e a r . " 

U n d e r sect ion 12(2) of the Traffic and Road Safety Act of 2 M a r c h 1990 
and sect ions 21 to 24 of t h e G e n e r a l I m p l e m e n t i n g R e g u l a t i o n s of 
17 J a n u a r y 1992, t es t s of alcohol levels may be o r d e r e d by a police officer 
or a jud ic ia l au tho r i ty . T h e y usual ly consis t in t e s t ing , by m e a n s of a n 
approved b r e a t h - t e s t i n g device, t he air exha led . T h e pe r son conce rned can 
ask for a second tes t , which m a y be a blood, u r i n e or o t h e r t e s t . 

C O M P L A I N T S 

Rely ing on Art ic le 6 § 2 of t he C o n v e n t i o n , t he app l i can t s a s s e r t e d t h a t 
the i r convict ion for ser ious fai lure to obey o r d e r s on accoun t of the i r 
refusal to submi t to a b r e a t h tes t infr inged the pr inciple t h a t anyone 
c h a r g e d wi th a c r imina l offence has t he r igh t not to m a k e self- incrimi
n a t i n g s t a t e m e n t s . 

Re ly ing on Art ic le 8 of the C o n v e n t i o n , t he app l i can t s a s se r t ed t h a t the 
obl igat ion to submi t to a b r e a t h tes t inf r inged the i r r ight to respec t for 
the i r pr iva te life. 

T H E L A W 

1. T h e app l i can t s a l leged t h a t the i r convict ion for ser ious fai lure to 
obey o rde r s for re fus ing to s u b m i t to a b r e a t h tes t infr inged the pr inciple 
t h a t anyone c h a r g e d wi th a c r imina l offence has t he r ight not to m a k e self-
i n c r i m i n a t i n g s t a t e m e n t s . T h e y rel ied on Ar t ic le 6 § 2 of t he Conven t ion , 
which provides : 

" E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence sha l l be p r e s u m e d i n n o c e n t u n t i l p r o v e d 

g u i l t y a c c o r d i n g t o l a w . " 

T h e C o u r t po in t s out t h a t t h e C o n t r a c t i n g S t a t e s a r e free to define the 
c o n s t i t u e n t e l e m e n t s of an offence. M o r e o v e r , t he C o n v e n t i o n does not , in 
theory , prohibi t p r e s u m p t i o n s of law as r e g a r d s c r imina l law (see t he 
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Sa lab iaku v. F r a n c e j u d g m e n t of 7 O c t o b e r 1988, Ser ies A no. 141-A, p. 15, 
§§ 27-28). T h e C o u r t r e i t e r a t e s fu r the r t h a t , a l t h o u g h not specifically 
m e n t i o n e d in Ar t ic le 6 of the C o n v e n t i o n , the r ight to s i lence and the r ight 
not to i n c r i m i n a t e onesel f a r e genera l ly recognised i n t e r n a t i o n a l 
s t a n d a r d s which lie at t he h e a r t of t he no t ion of a fair p r o c e d u r e u n d e r 
Art ic le 6. T h e r ight not to i n c r i m i n a t e oneself, in pa r t i cu l a r , p r e s u p p o s e s 
tha t t he p rosecu t ion in a c r imina l case seek to prove the i r case aga ins t t he 
accused w i t h o u t resor t to evidence o b t a i n e d t h r o u g h m e t h o d s of coercion 
or oppress ion in def iance of t he will of t he accused . In th is sense t h e r ight 
is closely l inked to the p r e s u m p t i o n of i nnocence con t a ined in Art ic le 6 § 2 
of the Conven t i on . T h e r ight not to i n c r i m i n a t e onese l f is primarily-
conce rned , however , wi th r e spec t i ng t he will of an accused pe r son to 
r e m a i n s i lent . As c o m m o n l y u n d e r s t o o d in the legal sys t ems of t he 
C o n t r a c t i n g P a r t i e s to t he C o n v e n t i o n , it does not e x t e n d to t he use in 
c r imina l p roceed ings of m a t e r i a l which m a y b e ob t a ined from the accused 
t h r o u g h the use of compul so ry powers bu t which has an ex i s t ence inde
p e n d e n t of t he will of the suspec t such as, inter alia, d o c u m e n t s a cqu i r ed 
p u r s u a n t to a w a r r a n t ; b r e a t h , blood and u r ine s amp le s ; a n d bodily t i ssue 
for the pu rpose of D N A t e s t i ng (see t he S a u n d e r s v. t h e U n i t e d K i n g d o m 
j u d g m e n t of 1 7 D e c e m b e r 1996, Reports of Judgments and Decisions 1996-VI, 
pp . 2064-65, §§ 68-69) . In a n o t h e r case t he Conven t i on in s t i t u t ions 
concluded t h a t obl iging the dr iver of a m o t o r vehicle suspec ted of be ing 
u n d e r t he influence of alcohol to s u b m i t to a blood tes t was not c o n t r a r y to 
t he pr inc ip le of p r e s u m p t i o n of innocence (see X v. the N e t h e r l a n d s , 
appl ica t ion no. 8239/78, C o m m i s s i o n decis ion of 4 D e c e m b e r 1978, D e 
cisions and R e p o r t s (DR) 16, p . 184). T h e C o u r t no tes in the i n s t an t case 
t h a t the legal provision objec ted to is based on an ana logous pr inc ip le . 

T h e C o u r t also observes t h a t t he police officers r e q u e s t e d b r e a t h t es t s 
because they suspec t ed t he app l i can t s of c o m m i t t i n g a n offence. F u r t h e r 
m o r e , va r ious g u a r a n t e e s a re provided aga ins t a r b i t r a r y or i m p r o p e r use 
of t es t s . Moreover , t e s t s of alcohol level a r e c o m m o n l y used in Counci l of 
E u r o p e m e m b e r S t a t e s in connec t ion wi th traffic legis la t ion. 

H a v i n g r e g a r d to t he foregoing, the C o u r t cons iders tha t t he legal p ro 
vision in q u e s t i o n , as appl ied in the a p p l i c a n t s ' case , does not disclose any 
a p p e a r a n c e of a viola t ion of Art ic le 6 of t he Conven t i on . It follows t h a t th is 
p a r t of t he app l ica t ion m u s t be re jec ted as mani fes t ly i l l-founded, pur 
s u a n t to Ar t ic le 35 § 3 of t he C o n v e n t i o n (see , mutatis mutandis, P. , R. a n d 
H . v. Aus t r i a , app l ica t ions nos . 15135/89, 15136/89 a n d 15137/89, C o m 
mission decision of 5 S e p t e m b e r 1989, D R 62, p . 319, and T o r a T o l m o s 
v. Spain , app l i ca t ion no . 23816/94, C o m m i s s i o n decision of 17 May 1995, 
D R 8 1 - B , p . 82) . 

2. Rely ing on Ar t ic le 8 of t he C o n v e n t i o n , t he app l i can t s c o m p l a i n e d 
t h a t t he ob l iga t ion to s u b m i t to a b r e a t h tes t infr inged t he i r r ight to 
respec t for t he i r p r iva te life. 
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T h e C o u r t cons iders , however , t h a t t he Span i sh legal provis ions in this 
d o m a i n were insp i red by the conce rn a n d n e e d to p ro t ec t society and , 
m o r e par t i cu la r ly , to e n s u r e road safety and p ro tec t t h e h e a l t h of o t h e r s . 
T h u s , whi le compulsory t e s t i ng of alcohol levels m a y be r e g a r d e d as 
a m o u n t i n g to an i n t e r f e r ence in t he app l i c an t s ' p r iva te life w i th in t he 
m e a n i n g of Ar t ic le 8 of t he C o n v e n t i o n , it m a y also be seen as necessa ry 
for t he p reven t ion of c r imina l offences a n d the p r o t e c t i o n of t he r igh t s a n d 
f reedoms of o the r s . It follows t h a t this p a r t of t he app l i ca t ion m u s t be 
re jec ted as b e i n g mani fes t ly i l l-founded, p u r s u a n t to Ar t ic le 35 § 3 of t h e 
Conven t i on . 

For t he se r ea sons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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S O M M A I R E ' 

Obligation faite à des automobilistes de se soumettre au test d'alcoolémie 

Article 6 § 2 

Présomption d'innocence - Droit de garder le silence - Droit de ne pas contribuer à sa propre 
incrimination - Données, pertinentes pour le procès pénal, existant indépendamment de la 
volonté du suspect - Obligation faite aux automobilistes de se soumettre au test d'alcoolémie -
Pratique courante dans les Etats membres du Conseil de l'Europe 

Article 8 

Vie privée - Ingérence - Prévention des infractions pénales - Protection des droits et libertés 
d'autrui - Nécessaire dans une société démocratique - Sécurité routière 

* 

* * 

Le premier requérant, soupçonné de conduite en état d'ébriété, et le second, 
impliqué dans un accrochage alors qu'il conduisait sa voiture, furent sommés par 
les forces de l'ordre de se soumettre au test d'alcoolémie. Ils refusèrent et furent 
en conséquence renvoyés devant le tribunal pénal pour désobéissance grave à 
agent, conformément à l'article 380 du code pénal. Les deux tribunaux pénaux en 
charge de ces affaires saisirent le Tribunal constitutionnel afin qu'il détermine si 
l'infraction de désobéissance à agent violait la Constitution, en ce qu'elle prévoit 
que nul ne peut être tenu de faire des déclarations contre lui-même. Le Tribunal 
constitutionnel estima la disposition incriminée conforme à la Constitution et les 
deux requérants furent condamnés à six mois de prison. 

1. Article 6 § 2 : le droit de ne pas s'incriminer soi-même, étroitement lié au 
principe de la présomption d'innocence, ne s'étend pas à l'usage de données, même 
obtenues par le biais de pouvoirs coercitifs, qui existent indépendamment de la 
volonté du suspect. De plus, les organes de la Convention ont déjà conclu que n'est 
pas contraire à la présomption d'innocence l'obligation faite à un conducteur de se 
soumettre à un examen du sang lorsqu'il est soupçonné d'ébriété. La disposition 
contestée en l'espèce appelle un raisonnement analogue et il convient de surcroît 
de relever que les tests d'alcoolémie furent requis par des fonctionnaires de police 
alors que les requérants étaient soupçonnés d'infractions, que ces contrôles sont 
entourés de garanties prévenant les abus et, enfin, qu'ils constituent une pratique 
courante dans les Etats membres du Conseil de l'Europe. 

2. Article 8 : pour autant qu'on puisse considérer qu'il y a eu ingérence dans la vie 
privée des requérants, l'obligation légale de se soumettre au test d'alcoolémie peut 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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être considérée comme nécessaire à la prévention des infractions pénales et à la 
protection des droits et libertés d'autrui. 

Jurisprudence citée par la Cour 

X c. Pays-Bas, requête n" 8239/78, décision de la Commission du 4 décembre 1978, 
Décisions et rapports 16 
Salabiaku c. France, arrêt du 7 octobre 1988, série A n° 141-A 
P.,R. et H. c.Autriche, requêtes n™ 15135/89, 15136/89 et 15137/89, décisions de la 
Commission du 5 septembre 1989, Décisions et rapports 62 
Tora Tolmos c. Espagne, requête n° 23816/94, décision de la Commission du 17 mai 
1995, Décisions et rapports 81-A 
Saunders c. Royaume-Uni, arrêt du 17 décembre 1996, Recueil des arrêts et décisions 
1996-VI 
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(...) 

E N F A I T 

Les r e q u é r a n t s [ M . J e s ú s San t i ago T i r a d o O r t i z et M. S a n t i a g o Lozano 

M a r t i n ] sont deux r e s so r t i s san t s e spagnols , nés r e s p e c t i v e m e n t en 1951 e t 

1965 et r é s idan t à Sa ragosse . 

Il sont r e p r é s e n t é s devan t la C o u r pa r M' E. T rebo l l e L a f u e n t e , avocat 

au b a r r e a u de Sa ragosse . 

Les faits de la c ause , te ls qu ' i ls ont é té exposés pa r les r e q u é r a n t s , 

peuven t se r é s u m e r c o m m e suit . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

1. En ce qui concerne le premier requérant 

Le 15 j u i n 1996, à 23 h 35, le r e q u é r a n t , qui conduisa i t son véhicule 

sur l ' au to rou te , eu t u n e discussion avec le p r é p o s é au p é a g e sur le 

m o n t a n t qu ' i l devai t payer p o u r e m p r u n t e r l ' a u t o r o u t e . P e u de t e m p s 

ap rè s , et sur i n fo rma t ion de l ' employé de l ' a u t o r o u t e , des a g e n t s de la 

g a r d e civile o b s e r v è r e n t q u e le r e q u é r a n t c irculai t en faisant des zigzags 

et , u n e fois s toppé , ils n o t è r e n t qu ' i l p r é s e n t a i t des s ignes d ' éb r i é t é . 

S o m m é de se s o u m e t t r e à un a lcootes t , le r e q u é r a n t s'y refusa, b ien 

q u ' a y a n t é té in formé que son refus p o u r r a i t ê t r e cons t i tu t i f d ' un délit 

de désobé i s sance grave à a g e n t publ ic , pun i p a r l 'ar t icle 380 du code 

péna l . 

Au t e r m e de l ' ins t ruc t ion , le r e q u é r a n t fut renvoyé devan t la ju r id ic t ion 

de j u g e m e n t sur le chef de déli t d ' a t t e i n t e à la sécur i t é de la c i rcu la t ion et 

de déli t de désobé issance grave . 

P a r un j u g e m e n t con t r ad i c to i r e du 19 n o v e m b r e 1996, le t r i buna l péna l 

n" 7 de Saragosse c o n d a m n a le r e q u é r a n t à u n e a m e n d e de trois mois 

conver t ib le en e m p r i s o n n e m e n t et au r e t r a i t du p e r m i s de condu i re pen

d a n t un a n p o u r le dél i t d ' a t t e i n t e à la sécur i t é r o u t i è r e prévu à l 'ar t icle 

379 du code péna l , et déc ida de saisir le T r i b u n a l cons t i t u t i onne l d ' une 

ques t i on re la t ive à la confo rmi té de l ' a r t ic le 380 du code péna l , qui 

r é p r i m e l ' infract ion péna l e de désobé i s sance grave à a g e n t , avec l 'ar t icle 

24 de la C o n s t i t u t i o n , qui p r o c l a m e le dro i t de ne pas faire de déc l a ra t ions 

con t re so i -même et de n e pas s 'avouer coupab le . En c o n s é q u e n c e , le 

t r i buna l déc ida de su r seo i r à s t a t u e r sur le d e u x i è m e chef d ' accusa t ion 

j u squ ' à ce q u e le T r i b u n a l cons t i t u t i onne l se fût p rononcé sur la ques t ion 

d ' i ncons t i t u t i onna l i t é . 

Le r e q u é r a n t i n t e r j e t a appe l de ce j u g e m e n t d a n s la m e s u r e où il por

ta i t c o n d a m n a t i o n p o u r le dél i t d ' a t t e i n t e à la sécur i t é de la c i rcula t ion . 
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P a r u n a r r ê t d u 29 n o v e m b r e 1997, Y Audiencia Provincial de Sa ragosse con

firma le j u g e m e n t e n t r e p r i s . 

P a r un a r r ê t r e n d u en fo rma t ion p l én i è r e le 18 d é c e m b r e 1997, le 

T r i b u n a l cons t i t u t i onne l e s t i m a q u e l 'a r t ic le 380 d u code p é n a l é ta i t 

conforme à la d isposi t ion de la C o n s t i t u t i o n espagnole invoquée . D a n s 

son a r r ê t , la h a u t e j u r i d i c t i on e s t i m a q u e les tes ts d 'a lcoolémie ne cons

t i t u a i e n t pas des ac tes t e n d a n t à o b t e n i r de l ' in té ressé la r econna i s sance 

de c e r t a i n s faits ma i s de s imples ac tes d ' expe r t i s e ne pouvan t ê t r e 

cons idérés c o m m e c o n s t i t u a n t des ob l iga t ions d ' a u t o - i n c r i m i n a t i o n et , 

p a r t a n t , c o m m e con t r a i r e s à l 'ar t icle 24 § 2 de la C o n s t i t u t i o n . En o u t r e , 

le t r i b u n a l cons idéra que les t es t s d ' a lcoolémie c o n s t i t u a i e n t une ingé

rence d a n s le droi t au respec t de la vie pr ivée des in t é res sés g a r a n t i pa r 

l 'ar t ic le 18 de la C o n s t i t u t i o n mais q u e c e t t e i ngé rence é t a i t nécessa i re à 

la p r éven t i on des acc iden t s de la rou t e et à la sécur i t é des a u t r e s 

p e r s o n n e s . 

Pa r u n j u g e m e n t con t rad ic to i r e du 12 janvie r 1998, le t r i b u n a l péna l n° 7 

de Sa ragosse r e c o n n u t le r e q u é r a n t coupab le du déli t de désobé i s sance 

grave p o u r avoir refusé de se s o u m e t t r e au tes t d ' a lcoo lémie et le con

d a m n a à u n e pe ine de six mois d ' e m p r i s o n n e m e n t . 

2. En ce qui concerne le deuxième requérant 

Le 20 ju i l l e t 1996, vers 6 h 30, le r e q u é r a n t h e u r t a avec son véhicule 

deux a u t r e s vo i tu res alors qu ' i l t e n t a i t de se g a r e r à Sa ragosse . U n e 

discuss ion s 'ensuivi t avec les p r o p r i é t a i r e s des deux a u t r e s véhicules et le 

r e q u é r a n t fut condui t dans les locaux de la police mun ic ipa le où il fut 

s o m m é de se s o u m e t t r e à un a lcootes t . Le r e q u é r a n t s'y refusa, b i en 

q u ' a y a n t é t é in fo rmé q u e son refus p o u r r a i t ê t r e cons t i tu t i f d ' un déli t de 

désobé i s sance grave à a g e n t . 

P a r u n j u g e m e n t du 2 j u i n 1997, le t r i b u n a l p é n a l n° 1 de Sa ragosse 

déc ida de sais ir le T r i b u n a l cons t i t u t i onne l d ' une ques t i on re la t ive à la 

conformi té de l 'a r t ic le 380 du code p é n a l , qui r é p r i m e l ' infract ion péna l e 

de désobé i s sance grave , avec l 'ar t ic le 24 de la C o n s t i t u t i o n , qu i p r o c l a m e 

le dro i t de ne pas faire de d é c l a r a t i o n s con t r e so i -même et de n e pas 

s ' avouer coupab le . En c o n s é q u e n c e , le t r i b u n a l déc ida de su r seo i r à s ta

t u e r sur le chef d ' accusa t ion j u s q u ' à ce q u e le T r i b u n a l cons t i t u t i onne l se 

fût p r o n o n c é sur la ques t i on d ' i n c o n s t i t u t i o n n a l i t é . 

A la su i te de l ' a r rê t p réc i té du T r i b u n a l cons t i t u t i onne l du 18 d é c e m b r e 

1997, le t r i b u n a l péna l n° 1 de Sa ragosse , p a r u n j u g e m e n t du 5 j a n v i e r 

1998, r e c o n n u t le r e q u é r a n t coupab le du déli t de désobé i s sance grave 

pour avoir refusé de se s o u m e t t r e au tes t d ' a lcoolémie e t le c o n d a m n a à 

u n e pe ine de six mois d ' e m p r i s o n n e m e n t . Le r e q u é r a n t a in te r j e t é 
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appe l d e v a n t YAudiencia Provincial de Saragosse où l 'affaire se t rouve 

p e n d a n t e . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Code pénal 

C h a p i t r e I V : D e s d é l i t s c o n t r e la s é c u r i t é r o u t i è r e 

A r t i c l e 3 7 9 

« T o u t e p e r s o n n e c o n d u i s a n t u n v é h i c u l e à m o t e u r o u un c y c l o m o t e u r , s o u s l ' i n f l uence 

d e d r o g u e s t o x i q u e s , s t u p é f i a n t s , s u b s t a n c e s p s y c h o t r o p e s ou b o i s s o n s a l c o o l i s é e s , s e r a 

p a s s i b l e d ' u n e p e i n e d ' e m p r i s o n n e m e n t d e h u i t à d o u z e fins d e s e m a i n e ou d e t r o i s à hu i t 

m o i s - a m e n d e s e t , d a n s t o u s les c a s , s e r a p r i v é e d u p e r m i s d e c o n d u i r e d e s v é h i c u l e s à 

m o t e u r e t c y c l o m o t e u r s (...) p e n d a n t u n e p é r i o d e d e u n à q u a t r e a n s . » 

A r t i c l e 3 8 0 

« L e c o n d u c t e u r q u i , à la d e m a n d e d e l ' a g e n t d e l ' a u t o r i t é , r e f u s e r a i t d e se s o u m e t t r e 

a u x c o n t r ô l e s l é g a l e m e n t é t a b l i s p o u r la v é r i f i c a t i o n d e s fa i t s d é c r i t s à l ' a r t i c l e 

p r é c é d e n t , s e r a p u n i c o m m e a u t e u r d ' u n dé l i t de d é s o b é i s s a n c e g r a v e , p r é v u p a r 

l ' a r t i c l e 5 5 6 de ce c o d e . » 

A r t i c l e 5 5 6 

« L e s p e r s o n n e s (...) r é s i s t a n t à l ' a u t o r i t é ou à ses a g e n t s , ou l e u r d é s o b é i s s a n t 

g r a v e m e n t d a n s l ' e x e r c i c e de l e u r s f o n c t i o n s , s e r o n t p a s s i b l e s d ' u n e p e i n e d e six m o i s à 

u n a n d ' e m p r i s o n n e m e n t . » 

C o n f o r m é m e n t à l ' a r t ic le 12 § 2 de la loi du 2 m a r s 1990 sur la circula

t ion et la sécur i t é rou t i è r e s et aux ar t ic les 21 à 24 du r è g l e m e n t géné ra l 

d ' app l i ca t ion du 17 j a n v i e r 1992, les t e s t s d ' a lcoo lémie sont o r d o n n é s par 

u n fonc t ionna i re de police ou p a r l ' au to r i t é j ud i c i a i r e . Ces t es t s cons is tent 

n o r m a l e m e n t d a n s la vér i f icat ion de l 'a ir exp i ré m o y e n n a n t des a lcootests 

a g r é é s . A la d e m a n d e de l ' in té ressé , une con t r e - expe r t i s e p e u t avoir lieu 

p a r le biais d ' une analyse de s ang ou d ' u r ine ou pa r t ou t e a u t r e m é t h o d e . 

G R I E F S 

I n v o q u a n t l ' a r t ic le 6 § 2 de la C o n v e n t i o n , les r e q u é r a n t s p r é t e n d e n t 

q u e l eu r c o n d a m n a t i o n sur le chef de désobé i s sance grave p o u r avoir 

refusé de se s o u m e t t r e à l ' a lcootes t por te a t t e i n t e au droi t de tout accusé 

de n e pas faire de d é c l a r a t i o n s c o n t r e so i -même . 

I n v o q u a n t l 'ar t ic le 8 de la C o n v e n t i o n , les r e q u é r a n t s a f f i rment que 

l 'obl igat ion de se s o u m e t t r e à un a lcootes t p o r t e a t t e i n t e à l eur d ro i t au 

respec t de leur vie pr ivée . 
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E N D R O I T 

1. Les r e q u é r a n t s a l l èguen t q u e leur c o n d a m n a t i o n sur le chef de dé

sobéissance grave p o u r avoir refusé de se s o u m e t t r e à l 'a lcootest p o r t e 

a t t e i n t e au droi t de tou t accusé de ne pas faire de déc l a r a t i ons con t r e soi-

m ê m e et i nvoquen t l ' a r t ic le 6 § 2 de la C o n v e n t i o n , ainsi libellé : 

« T o u t e p e r s o n n e a c c u s é e d ' u n e i n f r a c t i o n es t p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e s a 

c u l p a b i l i t é a i t é t é l é g a l e m e n t é t a b l i e . » 

La C o u r r appe l l e q u e les E t a t s c o n t r a c t a n t s sont l ibres de déf inir les 

é l é m e n t s cons t i tu t i f s d ' u n e infract ion. De plus , la Conven t i on n ' i n t e rd i t 

pas , en p r inc ipe , l ' emploi de p r é s o m p t i o n s légales en droi t péna l ( a r r ê t 

Sa lab iaku c. F r a n c e du 7 oc tobre 1988, série A n" 141-A, p. 15, §§ 27-28) . En 

o u t r e , la C o u r r appe l l e que , m ê m e si l 'ar t ic le 6 de la Conven t i on ne le 

m e n t i o n n e pas e x p r e s s é m e n t , le d ro i t de se t a i r e et — l 'une de ses compo

s a n t e s - le droi t de ne pas c o n t r i b u e r à sa p ropre i nc r imina t i on sont des 

n o r m e s i n t e r n a t i o n a l e s g é n é r a l e m e n t r e c o n n u e s , qui sont au c œ u r de la 

no t ion de procès équ i t ab l e consac rée p a r ledit a r t i c le . En par t i cu l i e r , le 

dro i t de ne pas c o n t r i b u e r à sa p r o p r e i nc r imina t i on p r é s u p p o s e q u e , d a n s 

u n e affaire p é n a l e , l ' accusa t ion che rche à fonder son a r g u m e n t a t i o n sans 

r ecour i r à des é l é m e n t s de p reuve o b t e n u s pa r la c o n t r a i n t e ou les 

p ress ions , au m é p r i s de la volonté de l 'accusé . En ce sens , ce dro i t est 

é t r o i t e m e n t lié au p r inc ipe de la p r é s o m p t i o n d ' i nnocence consac ré à 

l 'ar t ic le 6 § 2 de la C o n v e n t i o n . Toute fo i s , le dro i t de ne pas s ' i nc r imine r 

s o i - m ê m e conce rne en p r e m i e r lieu le respec t de la d é t e r m i n a t i o n d 'un 

accusé de g a r d e r le s i lence. Te l qu'i l s ' en t end c o m m u n é m e n t d a n s les 

sys t èmes j u r i d i q u e s des P a r t i e s c o n t r a c t a n t e s à la C o n v e n t i o n , il ne 

s ' é t end pas à l 'usage , d a n s u n e p r o c é d u r e p é n a l e , de d o n n é e s que l 'on peu t 

o b t e n i r de l 'accusé en r e c o u r a n t à des pouvoirs coerci t ifs ma i s qu i ex i s t en t 

i n d é p e n d a m m e n t de la volonté du suspec t , p a r e x e m p l e les d o c u m e n t s 

recuei l l is en v e r t u d ' un m a n d a t , les p r é l è v e m e n t s d ' h a l e i n e , de s ang et 

d ' u r i n e ainsi que de t issus corpore ls en vue d ' u n e analyse de l 'ADN (a r r ê t 

S a u n d e r s c. R o y a u m e - U n i du 17 d é c e m b r e 1996, Recueil des arrêts et décisions 

1996-VI, pp. 2064-2065, §§ 68-69). P a r a i l leurs , les o r g a n e s de la Conven 

t ion ont déjà conclu q u e n 'es t pas con t r a i r e au pr inc ipe de la p r é s o m p t i o n 

d ' i nnocence l 'obl igat ion faite à un c o n d u c t e u r de véhicule à m o t e u r de se 

s o u m e t t r e à u n e x a m e n du s a n g lorsqu ' i l est soupçonné d ' éb r i é t é 

(X c. Pays-Bas , r e q u ê t e n" 8239/78, décis ion de la C o m m i s s i o n du 

4 d é c e m b r e 1978, Décis ions et r a p p o r t s (DR) 16, p . 184). La C o u r cons t a t e 

q u e la d ispos i t ion c r i t i quée d a n s le p r é s e n t cas est fondée sur un pr inc ipe 

a n a l o g u e . 

L a C o u r observe é g a l e m e n t q u e les t es t s d ' a lcoolémie furent r equ i s 

p a r des fonc t ionna i res de police a lors q u e les r e q u é r a n t s é t a i en t 

soupçonnés d ' u n e infract ion. En o u t r e , les con t rô les d ' a lcoolémie sont 
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e n t o u r é s d ' un c e r t a i n n o m b r e de g a r a n t i e s exc luan t tou t a r b i t r a i r e ou 

a b u s . De p lus , le tes t d ' a lcoo lémie est u n e m e s u r e c o u r a m m e n t p resc r i t e 

d a n s les E t a t s m e m b r e s du Consei l de l 'Europe , en m a t i è r e de c i rcula t ion 

r o u t i è r e . 

C o m p t e t e n u de ce qui p r é c è d e , la C o u r e s t ime que la règ le cons idé rée , 

telle qu 'e l l e a é té app l iquée d a n s le cas des r e q u é r a n t s , ne révèle a u c u n e 

a p p a r e n c e de viola t ion de l 'ar t ic le 6 de la Conven t i on . Il s ' ensui t q u e ce t t e 

pa r t i e de la r e q u ê t e doit ê t r e re je tée c o m m e é t a n t m a n i f e s t e m e n t mal 

fondée e n app l ica t ion de l 'ar t ic le 35 § 3 de la C o n v e n t i o n (voir, mutatis 

mutandis, P. , R. et H . c. A u t r i c h e , r e q u ê t e s n°s 15135/89, 15136/89 e t 

15137/89, décision de la C o m m i s s i o n du 5 s e p t e m b r e 1989, D R 62, p . 319, 

et T o r à T o l m o s c. E s p a g n e , r e q u ê t e n° 23816/94, décis ion de la C o m m i s 

sion d u 17 ma i 1995, D R 81-A, p. 82) . 

2. I n v o q u a n t l 'ar t ic le 8 de la Conven t ion , les r e q u é r a n t s se p l a ignen t 

q u e l 'obl igat ion de se s o u m e t t r e aux con t rô les de l 'a lcootes t p o r t e a t t e i n t e 

à l eur dro i t au respec t de leur vie p r ivée . 

La C o u r e s t ime toutefois que les d isposi t ions légales e spagno les en la 

m a t i è r e sont insp i rées p a r le souci et la nécess i té de p r o t é g e r la société et 

plus p a r t i c u l i è r e m e n t la sécur i t é r o u t i è r e et la s an t é d ' a u t r u i . P a r consé

q u e n t , p o u r a u t a n t que l 'obl igat ion légale de se s o u m e t t r e au test 

d ' a lcoolémie puisse pas se r p o u r u n e i ngé rence d a n s la vie pr ivée des 

r e q u é r a n t s a u sens de l 'a r t ic le 8 de la Conven t ion , celle-ci peu t ê t r e con

s idérée c o m m e nécessa i re à la p r é v e n t i o n des infract ions péna le s e t à la 

p ro tec t ion des d ro i t s et l iber tés d ' a u t r u i . Il s ' ensui t q u e c e t t e p a r t i e de la 

r e q u ê t e doit ê t r e r e j e t ée c o m m e é t a n t m a n i f e s t e m e n t ma l fondée , en 

appl ica t ion de l 'a r t ic le 35 § 3 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Loss of veteran status and of entit lement to special allowance attached 
thereto 

Article 6 § 1 

Applicability - Civil rights and obligations - Pecuniary rights - Loss of special allowance 
attached to veteran status 

Article 1 of Protocol No. 1 taken together with Article 14 of the Convention 

Peaceful enjoyment of possessions - Possessions - Contributory benefits - Pension - Special 
allowance attached to status of veteran - Discrimination - Loss of veteran status on account of 
previous involvement in communist security services - Objective and reasonable justification -
Regulation of system of exceptional privileges 

From 1947 to 1956 the applicant worked as an officer of the public security service 
under the communist regime. He was subsequently granted "veteran status" on 
account of his activities during and immediately after the war. As a result, follow
ing his retirement he received, in addition to his normal pension, a special allow
ance attached to his status as a veteran. After the fall of the communist regime, 
the applicant was divested of his veteran status, in accordance with the Law on the 
Status of Veterans and Other Victims of War and Post-war Repression, which 
provided that no one who had served in the communist public security service 
could acquire the status of veteran and that anyone who had acquired it should be 
divested of it. The applicant appealed unsuccessfully to the Supreme Adminis
trative Court against this decision. 

Held 
(1) Article 6 § 1: The final ruling in the proceedings divested the applicant of his 
veteran status and was thus decisive for his pecuniary rights. The proceedings 
therefore involved a dispute over a civil right. However, the applicant had not 
alleged any particular failure of the domestic courts to respect his right to a fair 
hearing; rather, his complaints essentially concerned the result of the proceedings 
and errors of fact allegedly committed by the courts. However, it was not the 
Court 's function to deal with errors of fact or law unless and in so far as they may 
have infringed Convention rights and freedoms; manifestly ill-founded. 
(2) Article 1 of Protocol No. 1 taken together with Article 14: Article 1 of Proto
col No. 1 could not be interpreted as giving a right to a pension of a specific 
amount. The applicant had lost entit lement to the additional allowance, but had 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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retained all the rights attached to the ordinary pension scheme to which he had 
contributed. Therefore, his right to derive benefits from the social insurance 
scheme had not been infringed in a manner contrary to Article 1 of Protocol No. 1. 
Moreover, the applicant had been divested of his veteran status in the same way 
and under the same conditions as others who had served in the communist public 
security service. The measures taken by the State aimed at verifying whether these 
persons satisfied the current statutory conditions for being awarded the privileged 
status of veteran. The means employed thus had an objective and reasonable 
justification, bearing in mind Poland's historical experience, and pursued the 
legitimate aim of regulating of the system of exceptional privileges: manifestly ill-
founded. 

Case-law cited by the Court 

Muller v. Austria, application no. 5849/72, report of the Commission of 1 October 
1975, Decisions and Reports 3 
T. v. Sweden, application no. 10671/83, Commission decision of 4 March 1985, 
Decisions and Reports 42 
Gaygusuz v. Austria, judgment of 16 September 1996, Reports of Judgments and 
Decisions 1996-IV 
Rolf Gustafson v. Sweden, judgment of 1 July 1997, Reports 1997-IV 
Garcia Ruiz v. Spain [GC], no. 30544/96, ECHR 1999-1 
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T H E F A C T S 

T h e app l ican t [Mr S tan i s law Domalewsk i ] is a Pol ish n a t i o n a l , born in 
1926 a n d living in W a r s a w . 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y b e s u m m a r i s e d 
as follows. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

F r o m 15 F e b r u a r y 1947 to 31 D e c e m b e r 1956, t h e app l i can t was a n 
officer (funkcjonariusz) of t he Min i s t ry of Publ ic Secur i ty (Ministerstwo 
Bezpieczeristwa Publicznego) and the C o m m i t t e e for Publ ic Secur i ty (Komitet 
Bo Spraw Bezpieczeristwa Publicznego). 

O n 31 M a y 1974 the W a r s a w Reg iona l Board of t he U n i o n of F igh te r s 
for L ibe r ty a n d D e m o c r a c y (Zarzqd Wojewodzki Zwiazku Bojownikow o 
Wolnosci Demokracje) issued a decis ion g r a n t i n g the app l ican t t h e so-called 
"ve t e ran s t a t u s " (uprawnienia kombatanckie) on the basis of t he fact 

"... t h a t he [ h a d ] s e r v e d f r o m l O J u n e 1944 t o 9 M a y 1945 in t h e [ so -ca l l ed ] R e s t o r e d 

Po l i sh A r m y . " 

O n 2 J u n e 1976 t h e Board issued a decis ion s t a t i n g tha t t h e appl ican t 
should be g r a n t e d " v e t e r a n s t a t u s " also in view of t he fact t h a t 

"... f rom 29 M a r c h 1946 to 10 F e b r u a r y 1947 h e [ h a d t a k e n ] p a r t i n t h e a r m e d 

s t r u g g l e t o c o n s o l i d a t e t h e p e o p l e ' s p o w e r [brat udziai w walkach o utrwatanie wladzy 

ludowej]." 

O n 15 J u l y 1976 the Min i s t ry of the I n t e r i o r issued a d e c l a r a t i o n s t a t i n g 
tha t , from 15 F e b r u a r y 1947 to 31 D e c e m b e r 1956, t he app l i can t had been 
an officer of t he fo rmer Min i s t ry of Publ ic Secur i ty and the fo rmer C o m 
m i t t e e for Publ ic Secur i ty and t h a t , from 15 F e b r u a r y 1947 to 31 D e c e m b e r 
1947, "he h a d t a k e n pa r t in a r m e d fighting wi th t he r e a c t i o n a r y unde r 
g r o u n d re s i s t ance forces" (bral udziai w zbrojnej wake z reakcyjnympodziemiem). 

O n 29 J u l y 1980 the Boa rd issued a decis ion s t a t i n g t h a t the appl ican t 
should be g r a n t e d " v e t e r a n s t a t u s " s ince: 

" F r o m l O J u n e 1944 t o 9 M a y 1945 h e [ h a d ] s e r v e d in t h e R e s t o r e d Po l i sh A r m y ; f rom 

5 A p r i l 1944 t o 9 J u n e 1944 he [ h a d ] s e r v e d in t h e a l l i ed a r m i e s ; f rom 29 M a r c h 1946 t o 

10 F e b r u a r y 1947 a n d f r o m 15 F e b r u a r y 1947 t o 31 D e c e m b e r 1947 h e [ h a d t a k e n ] p a r t 

in t h e a r m e d s t r u g g l e to c o n s o l i d a t e t h e p e o p l e ' s p o w e r . " 

L a t e r , on a n unspecif ied d a t e , the app l i can t r e t i r ed a n d , from tha t d a t e , 
received a r e t i r e m e n t pens ion a n d a so-called " v e t e r a n benef i t " (dodatek 
kombatancki), i.e. a m o n t h l y a l lowance to which only r e t i r ed v e t e r a n s were 
en t i t l ed . 
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O n 22 April 1994 the Di rec to r of t he Office for V e t e r a n s and P e r s e c u t e d 
P e r s o n s (Kierownik Urzedu Do Spraw Kombatantow i Osob Represjonowanych) 
issued a decis ion d ives t ing the app l ican t of t he s t a t u s of v e t e r a n u n d e r 
sect ion 25(2) (1 )(a) of the Law of 24 J a n u a r y 1991 on V e t e r a n s a n d O t h e r 
Vic t ims of W a r and Pos t -war Rep re s s ion (Ustawa o kombatantach oraz 
niektorych osobach bedqeych ofiarami represji wojennych i okresupowojennego), r e ad in 
conjunct ion wi th sec t ion 21 (2 ) (4 ) ( a ) of t h a t Law. T h e r easons for th is 
decis ion r ead : 

" [ T h e a p p l i c a n t ] w a s g r a n t e d ' v e t e r a n s t a t u s ' by v i r t u e of t h e d e c i s i o n s i s s u e d by t h e 

U n i o n of F i g h t e r s for D e m o c r a c y a n d L i b e r t y on t h e b a s i s o f d e c l a r a t i o n s [of t h e 

r e l e v a n t m i l i t a r y a u t h o r i t i e s ] s t a t i n g t h a t he h a d t a k e n p a r t in t h e a r m e d s t r u g g l e t o 

c o n s o l i d a t e t h e p e o p l e ' s p o w e r a n d h a d s e r v e d in t h e a l l i ed a r m y . [ H e w a s l a t e r g r a n t e d 

s u c h a s t a t u s ] o n t h e b a s i s o f a d e c l a r a t i o n i s s u e d by t h e M i n i s t r y o f t h e I n t e r i o r o n 

15 July 197(i s t a t i n g t h a t , f rom 15 F e b r u a r y 1947 to 31 D e c e m b e r 1956, he h a d b e e n a n 

off icer of t h e f o r m e r M i n i s t r y o f P u b l i c S e c u r i t y a n d t h e f o r m e r C o m m i t t e e for P u b l i c 

S e c u r i t y a n d t h a t , f r o m 15 F e b r u a r y 1947 t o 31 D e c e m b e r 1947, h e h a d t a k e n p a r t in 

a r m e d l i g h t i n g w i t h [ t h e s o - c a l l e d ] r e a c t i o n a r y u n d e r g r o u n d r e s i s t a n c e fo rces . 

U n d e r s e c t i o n 21 ( 2 ) ( 4 ) ( a ) of t h e L a w of 2 4 J a n u a r y 1991 c i t e d a b o v e a n y o n e w h o h a s 
s e r v e d in o r g a n s of t h e p u b l i c s e c u r i t y s e r v i c e s h a l l n o t a c q u i r e ' v e t e r a n s t a t u s ' [ in a n y 
c i r c u m s t a n c e s a n d for w h a t e v e r o t h e r r e a s o n s ] . 

U n d e r s e c t i o n 2 5 ( 2 ) r e a d t o g e t h e r w i t h s e c t i o n 2 1 ( 2 ) ( 4 ) ( a ) of t h e L a w , a n y o n e w h o 
h a s s e r v e d in o r g a n s of t h e p u b l i c s e c u r i t y se rv ice sha l l b e d i v e s t e d of s u c h [p r ev ious ly 
a c q u i r e d ] s t a t u s . 

Tha t b e i n g so , t h e p r e s e n t d e c i s i o n is j u s t i f i e d . " 

O n 23 May 1994 the app l i can t filed an appea l wi th t h e S u p r e m e 
Admin i s t r a t i ve C o u r t (Naczelny Sad Administracyjny), s u b m i t t i n g tha t t he 
a b o v e - m e n t i o n e d decis ion h a d b e e n issued in b r e a c h of the rule of law a n d 
based on insufficient evidence. H e m a i n t a i n e d t h a t he had b e e n d ives ted 
of his s t a t u s of v e t e r a n on the basis of a s ingle c i r c u m s t a n c e , name ly , t h a t 
he had served in t he o r g a n s of t he publ ic secur i ty service, even t h o u g h he 
had never c o m m i t t e d any c o n d c m n a b l e , illegal or i m m o r a l act . H e 
s t r e s sed t h a t he had never t a k e n p a r t in a r m e d f ight ing wi th the u n d e r 
g r o u n d re s i s t ance forces but had acqu i r ed " v e t e r a n s t a t u s " for his fight for 
the i n d e p e n d e n c e of Poland a n d aga ins t the Nazis . Finally, t he app l ican t 
c o n t e s t e d t he accuracy of t h e cer t i f ica tes i ssued by t h e U n i o n of F i g h t e r s 
for L ibe r ty and Democracy , s t a t i n g t h a t they w e r e i n a c c u r a t e . 

O n 21 F e b r u a r y 1996 the S u p r e m e A d m i n i s t r a t i v e C o u r t held a h e a r i n g 
in t he app l i can t ' s case . O n t h e s a m e day t h e cou r t gave j u d g m e n t dis
miss ing the appea l . It held t h a t , u n d e r sec t ions 21 and 25 of the Law of 
24 J a n u a r y 1991 on V e t e r a n s and O t h e r Vic t ims of W a r a n d Pos t -war 
Repress ion , no one w h o h a d previously served , or been employed in, t he 
o r g a n s of t he publ ic secur i ty service could receive or r e t a in t he s t a t u s of 
v e t e r a n , w h a t e v e r his m e r i t s . In t he i n s t an t case , it was c lea r t h a t t h e 
app l ican t had b e e n an officer of the fo rmer Min i s t r y of Publ ic Secur i ty a n d 
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t he fo rmer C o m m i t t e e for Publ ic Secur i ty ; th is fact was , in itself, sufficient 
u n d e r t h e t e r m s of t he Law of 24 J a n u a r y 1991 to jus t i fy t he decision to 
divest h im of his previously acqu i r ed s t a t u s . T h e i m p u g n e d decision had 
the re fo re b e e n t a k e n in conformi ty wi th t he r e l evan t provis ions of the 
subs t an t ive law. 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

T h e Law of 24 J a n u a r y 1991 on V e t e r a n s a n d O t h e r V i c t i m s of W a r and 
Pos t -war Rep re s s ion r epea l ed t h e Law of 26 M a y 1982 on the Special 
S t a t u s of V e t e r a n s (Ustawa o szczegolnych uprawnieniach kombatantow). 

It was e n a c t e d in o rde r to r e g u l a t e t he sys t em of g r a n t i n g special pri
vileges a t t a c h e d to t he so-called " v e t e r a n s t a t u s " and , pa r t ly , i n t e n d e d to 
c o n d e m n the poli t ical role played by the fo rmer c o m m u n i s t m a c h i n e r y (in 
pa r t i cu l a r , the so-called "Publ ic Secur i ty Serv ice" (aparat bezpieczeristwa 
publicznego)) in e s t ab l i sh ing the c o m m u n i s t r e g i m e , i m p l e m e n t i n g a Stali
nist policy and r ep re s s ing poli t ical oppos i t ion to t he sys tem. C o n s i d e r i n g 
t h a t pe r sons hav ing served in t he fo rmer o r g a n s of publ ic secur i ty , whose 
task it had been , inter alia, to c o m b a t and e l i m i n a t e all forms of d e m o c r a t i c 
oppos i t ion , did not deserve t he special pr ivi leges a t t a c h e d to " v e t e r a n 
s t a t u s " , t he legis la tor dec ided t h a t they should be uncondi t iona l ly 
depr ived of t h a t s t a t u s . 

T h e "Publ ic Secur i ty Serv ice" consis ted of S t a t e o rgans , compr i s ing 
t he pol i t ical police and special a r m e d forces. It was p a t t e r n e d af ter t he 
N K V D a n d the K G B a n d was es tab l i shed ( u n d e r t he superv is ion of t he 
N K V D ) on 21 J u l y 1944 wi th a view to secur ing c o m m u n i s t ru le and 
c o m b a t i n g , supp re s s ing a n d e l i m i n a t i n g g roups of poli t ical opposi t ion , 
inc luding the pos t -war u n d e r g r o u n d res i s t ance aga ins t c o m m u n i s m and 
the Pol ish C h u r c h . In t he 1950s t h e s e o rgans were in c h a r g e of pr isons 
a n d l abour c a m p s ; at t h a t t i m e , they were also c o m p e t e n t to conduc t 
c r imina l inves t iga t ions u n d e r t he ru les of c r imina l p r o c e d u r e . D e p e n d i n g 
on the poli t ical c i r c u m s t a n c e s , t hey were cal led by var ious n a m e s : 
" D e p a r t m e n t of Publ ic Secur i ty" (Resort Bezpieczeristwa Publicznego), sub
s e q u e n t l y r e n a m e d "Min i s t ry of Publ ic Secur i ty" (Ministerstwo Bezpiec
zeristwa Publicznego) (July 1944-December 1954); " C o m m i t t e e for Publ ic 
Secur i ty" (Komitet do Spraw Bezpieczeristwa Publicznego) (1954-1956); and 
"Secur i ty Serv ice" (Sluzba Bezpieczeristwa), as a special d e p a r t m e n t of the 
Min i s t ry of t he In t e r io r (1956-1990; dissolved af ter t h e col lapse of com
m u n i s m ) . 

T h e Law of 24 J a n u a r y 1991 also es tab l i shed a n e w publ ic o r g a n , the 
Office for V e t e r a n s a n d P e r s e c u t e d Pe r sons , which is c o m p e t e n t to g r an t 
" v e t e r a n s t a t u s " a n d has t h e du ty to verify w h e t h e r pe r sons who have 
previously acqu i r ed such s t a t u s m e e t t h e n e w s t a t u t o r y c r i t e r i a . 
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Sect ion 21(2) (4) (a) of the 1991 Law, as appl icab le at t he re levan t t i m e , 
provided as follows: 

" ( 2 ) N o o n e sha l l a c q u i r e ' v e t e r a n s t a t u s ' , if: 

( 4 ) ( a ) h e h a s s e r v e d [or h a s b e e n e m p l o y e d ] in o r g a n s of t h e p u b l i c s e c u r i t y 
s e r v i c e ..." 

Sec t ion 25(2) of t ha t Law, as appl icable a t the re levan t t i m e , provided: 

" A n y o n e w h o h a s a c q u i r e d ' v e t e r a n s t a t u s ' o n t h e b a s i s r e f e r r e d t o i n s e c 
t i on 2 1 ( 2 ) . . . (4) s h a l l be d i v e s t e d of s u c h p r e v i o u s l y a c q u i r e d s t a t u s . " 

U n d e r t he provisions of bo th t he r epea l ed Law of 26 May 1982 a n d the 
new Law of 2 4 J a n u a r y 1991 (sect ions 12-20), v e t e r a n s were (and still a re ) 
en t i t l ed to pr ivi leged s t a t u s in c o m p a r i s o n to o t h e r employees or r e t i r ed 
pe r sons ; this s t a t u s inc luded, for e x a m p l e : a lower age of r e t i r e m e n t ; a 
pa r t i cu la r ly favourable m e t h o d for ca lcu la t ing per iods of e m p l o y m e n t ; a n d 
var ious financial benef i t s paid in add i t ion to t he n o r m a l pens ion ca lcu la ted 
in acco rdance wi th the ru les of t he g e n e r a l social i n su rance sys tem. 

At t he t i m e w h e n the app l i can t was d ives ted of his " v e t e r a n s t a t u s " , a 
r e t i r ed v e t e r a n was , inter alia, en t i t l ed to a so-called " v e t e r a n benef i t " 
equa l to 10% of the ave rage m o n t h l y sa lary in t he publ ic sec tor ; a fare 
d i scount of 50% on t ravel by mun ic ipa l t r a n s p o r t , rai l and publ ic long-dis
t ance buses ; a special a l lowance cover ing 50% of such househo ld expenses 
as e lectr ic i ty , gas and h e a t i n g ; a n d a d i scount of 50% on m o t o r vehicle 
i n s u r a n c e . 

T h e loss of " v e t e r a n s t a t u s " did (and does) no t , however , en ta i l any 
legal or prac t ica l c o n s e q u e n c e s in respec t of t he r ight to receive a n o r m a l 
pens ion s ince, u n d e r sec t ion 26 of t h e Law of 24 J a n u a r y 1991, a pe r son 
d ives ted of t h a t s t a t u s is still en t i t l ed to his pens ion ca lcu la ted u n d e r the 
rules appl icab le wi th in t he g e n e r a l social i n su rance s c h e m e . 

C O M P L A I N T S 

1. T h e appl ican t c o m p l a i n e d abou t t he o u t c o m e of the p roceed ings 
d ives t ing h im of t h e s t a t u s of v e t e r a n , s u b m i t t i n g t h a t t he Pol ish a u t h 
or i t i es incorrec t ly e s t ab l i shed a n d assessed the facts re levan t for t he 
d e t e r m i n a t i o n of his case . H e invoked Ar t ic le 6 of the C o n v e n t i o n . 

2. H e fu r the r c o m p l a i n e d u n d e r Art ic le 14 of t h e C o n v e n t i o n t h a t the 
Polish a u t h o r i t i e s d i s c r i m i n a t e d aga ins t h im because of his previous 
service in t h e so-called " o r g a n s of publ ic secur i ty se rv ice" a n d t h a t t hey 
unjust if iably depr ived h im of his legally acqu i r ed s t a t u s as a v e t e r a n a n d of 
t he e n t i t l e m e n t s a t t a c h i n g t h e r e t o . 
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T H E L A W 

1. T h e appl ican t compla ined about the o u t c o m e of t he p roceed ings 
d ives t ing h im of t he s t a t u s of v e t e r a n , s u b m i t t i n g t h a t t he Pol ish a u t h 
or i t ies incor rec t ly es tab l i shed a n d assessed the facts r e l evan t for t he 
d e t e r m i n a t i o n of his case . H e invoked Art ic le 6 of t he C o n v e n t i o n . 

T h e C o u r t , n o t i n g t h a t t he p roceed ings c o m p l a i n e d of did not involve 
the d e t e r m i n a t i o n of any c r imina l c h a r g e aga ins t t he app l i can t , has firstly 
e x a m i n e d w h e t h e r Ar t ic le 6 § 1 of the C o n v e n t i o n appl ies to these p ro 
ceedings u n d e r its "civil head" . 

T h e r e l evan t p a r t of Art ic le 6 § 1 of the C o n v e n t i o n provides : 

" I n t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 

fair ... h e a r i n g ... by [a] ... t r i b u n a l e s t a b l i s h e d by l a w ..." 

T h e C o u r t recal ls t h a t the appl icabi l i ty of th is l imb of Art ic le 6 § 1 of 
t he C o n v e n t i o n r equ i r e s t he ex is tence of a " d i s p u t e " over a " r i g h t " which 
can be said, at leas t on a r g u a b l e g r o u n d s , to be recognised u n d e r d o m e s t i c 
law. T h a t d i spu t e m u s t be g e n u i n e a n d se r ious ; it m a y r e l a t e not only to 
t he ex i s t ence of a r ight bu t also to its scope a n d to t he m a n n e r of its 
exerc i se . F u r t h e r m o r e t he o u t c o m e of t he p roceed ings m u s t be di rect ly 
decisive for t he r ight in ques t i on (see, for e x a m p l e , t he Rolf Gus ta f son 
v. Sweden j u d g m e n t of 1 J u l y 1997, Reports of Judgments and Decisions 
1997-IV, p . 1160, § 38) . 

In t he p r e s e n t case , t he C o u r t observes t h a t t h e p roceed ings com
p la ined of conce rned the ques t i on of w h e t h e r or no t the app l i can t should 
r e t a i n his previously acqu i r ed " v e t e r a n s t a t u s " a n d t h a t t h e final ru l ing 
in those p roceed ings , which eventua l ly d ives ted h im of th is s t a t u s , was 
decisive for his p e c u n i a r y r igh t s , in p a r t i c u l a r the e n t i t l e m e n t to the 
" v e t e r a n benef i t " , i.e. a specific s u m of money . T h e C o u r t the re fore 
cons iders t h a t t he p roceed ings involved a " d i s p u t e " over t he app l i can t ' s 
"civil r i g h t s " and t h a t , consequen t ly , Art ic le 6 § 1 of t he Conven t i on 
appl ies . 

However , t he C o u r t also observes t h a t t he app l i can t does not a l lege any 
p a r t i c u l a r fai lure to r e spec t his r igh t to a fair h e a r i n g by the domes t i c 
a u t h o r i t i e s a n d t h a t his c o m p l a i n t s essent ia l ly a m o u n t to ob jec t ing to the 
resu l t of t he p roceed ings before those a u t h o r i t i e s a n d to t he e r ro r s of fact 
a l legedly c o m m i t t e d by t h e m . 

In th is r e spec t t he C o u r t recal ls t h a t , accord ing to Ar t ic le 19 of the 
C o n v e n t i o n , its d u t y is to e n s u r e t he obse rvance of t he e n g a g e m e n t s 
u n d e r t a k e n by the S t a t e s P a r t i e s to t h e C o n v e n t i o n . In pa r t i cu l a r , it is not 
i ts funct ion t o dea l wi th e r r o r s of fact or law al legedly c o m m i t t e d by a 
na t iona l cour t , un less a n d in so far as they m a y have infr inged r igh t s and 
f r eedoms p r o t e c t e d by t h e C o n v e n t i o n (see Garcia Ruiz v. Spain [GC] , 
no . 30544/96 , § 28 , E C H R 1999-1). 
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It follows t h a t this p a r t of the app l ica t ion is inadmiss ib le as be ing 
mani fes t ly i l l-founded wi th in the m e a n i n g of Ar t ic le 35 § 3 of the 
C o n v e n t i o n a n d t h a t it m u s t be re jec ted p u r s u a n t to Ar t ic le 35 § 4. 

2. T h e app l ican t fu r the r compla ined , u n d e r Ar t ic le 14 of t he Con
ven t ion , t h a t t he Polish a u t h o r i t i e s d i s c r i m i n a t e d aga ins t h im because 
of his previous service in t he so-called "o rgans of publ ic secur i ty se rv ice" 
a n d t h a t , as a c o n s e q u e n c e , t hey unjust i f iably depr ived h im of his 
legally acqu i r ed s t a t u s as a v e t e r a n and of the e n t i t l e m e n t s a t t a c h i n g 
t h e r e t o . 

T h e C o u r t beg ins by reca l l ing t h a t , accord ing to its e s tab l i shed case-
law, Art ic le 14 of t he C o n v e n t i o n c o m p l e m e n t s t he o t h e r subs t an t ive p ro 
visions of t he C o n v e n t i o n a n d the Protocols t h e r e t o . It has no i n d e p e n d e n t 
ex i s t ence s ince it has effect solely in r e l a t i on to " t h e en joyment of r igh t s 
a n d f r e e d o m s " sa fegua rded by those provis ions. A l t h o u g h the appl ica t ion 
of Art ic le 14 does not p r e s u p p o s e a b r e a c h of those provisions - a n d to this 
e x t e n t it is a u t o n o m o u s - t h e r e can be no r o o m for its app l ica t ion unless 
t h e facts a t issue fall wi th in t he a m b i t of one or m o r e of t h e m (see t he 
Gaygusuz v. A u s t r i a j u d g m e n t of 16 S e p t e m b e r 1996, Reports 1996-IV, 
p. 1141, § 3 6 ) . 

In respec t of t he p r e s e n t case , the C o u r t observes t h a t the app l i can t ' s 
compla in t is not l imi ted to the ques t i on of w h e t h e r or not Pol ish law 
o p e r a t e d d i sc r imina to r i ly but also r e l a t e s to the loss of f inancial benef i t s 
a t t a c h e d to " v e t e r a n s t a t u s " which , as t he C o u r t has found a l ready , a re 
p e c u n i a r y r igh t s . T h e C o u r t the re fo re cons iders t h a t the compla in t falls to 
be e x a m i n e d u n d e r Art ic le 1 of Protocol No. 1 r ead t o g e t h e r wi th Ar t ic le 14 
of t he C o n v e n t i o n (see, mutatis mutandis, t he Gaygusuz j u d g m e n t c i ted 
above, pp. 1141-42, §§ 39-41) . 

Ar t ic le 1 of Protocol No. 1 provides , in its r e levan t pa r t : 

" E v e r y n a t u r a l o r l ega l p e r s o n is e n t i t l e d t o t h e p e a c e f u l e n j o y m e n t of h is p o s s e s s i o n s . 

N o o n e sha l l be d e p r i v e d of h i s p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d s u b j e c t t o 

t h e c o n d i t i o n s p r o v i d e d for by law a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l law. 

Ar t ic le 14 of t he Conven t i on provides : 

" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t f o r t h in [ t h e ] C o n v e n t i o n sha l l be 
s e c u r e d w i t h o u t d i s c r i m i n a t i o n o n a n y g r o u n d s u c h a s s ex , r a c e , c o l o u r , l a n g u a g e , 
r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 
m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

T h e C o u r t recal ls t h a t even t h o u g h the r i gh t s s t e m m i n g from the 
p a y m e n t of con t r i bu t ions to the social i n s u r a n c e sys tem, in p a r t i c u l a r t he 
r ight to der ive benef i t s from such a sys tem - for i n s t ance in t he form of a 
pens ion - can be a s s e r t e d u n d e r Ar t ic le 1 of Protocol No. 1, this provision 
c a n n o t be i n t e r p r e t e d as giving an individual a r ight to a pens ion of a 
p a r t i c u l a r a m o u n t (see Mii l ler v. Aus t r i a , app l i ca t ion no . 5849/72, r epor t 
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of the C o m m i s s i o n of 1 O c t o b e r 1975, Decis ions and R e p o r t s (DR) 3, p. 25 , 
and T . v. Sweden , app l ica t ion no. 10671/83, C o m m i s s i o n decision of 
4 M a r c h 1985, D R 42, p . 229) . 

T h e C o u r t f u r the r no tes t h a t , for t he p u r p o s e s of Ar t ic le 14 of t he 
C o n v e n t i o n , a difference in t r e a t m e n t is d i s c r imina to ry if it has no objec
tive a n d r easonab le jus t i f ica t ion , which m e a n s t h a t it does not pu r sue a 
" l e g i t i m a t e a i m " o r t h a t t h e r e is no " r e a s o n a b l e p ropo r t i ona l i t y b e t w e e n 
the m e a n s employed and the a im sought to be rea l i sed" . Moreover , in this 
respec t t he S t a t e s enjoy a c e r t a i n m a r g i n of a p p r e c i a t i o n in assess ing 
w h e t h e r and to wha t e x t e n t d i f ferences in o the rwise s imi la r s i tua t ions 
just i fy a dif ference in t r e a t m e n t (see, t he Gaygusuz j u d g m e n t , loc. cit .) . 

In t he p r e s e n t ca se , t h e C o u r t observes t h a t , by v i r tue of t h e j u d g m e n t 
of t h e S u p r e m e A d m i n i s t r a t i v e C o u r t of 21 F e b r u a r y 1996, t he appl icant 
lost t he special and pr ivi leged " v e t e r a n s t a t u s " , which had en t i t l ed him to 
a n e x t r a a l lowance in add i t i on to his n o r m a l pens ion (i.e. t he so-called 
" v e t e r a n benef i t" ) and some o t h e r benef i t s e n a b l i n g him to t ake advan
tage of c e r t a i n d i scoun t s to which o t h e r r e t i r ed pe r sons w e r e not en t i t l ed , 
or cover ing some of his househo ld expense s . T h e app l i can t did, however , 
r e t a i n all the r igh t s a t t a c h i n g to his o rd ina ry pens ion u n d e r t he gene ra l 
social i n s u r a n c e sys tem. C o n s e q u e n t l y , t he app l i can t ' s p e c u n i a r y r igh ts 
s t e m m i n g from the con t r i bu t ions paid in to his pens ion s c h e m e r e m a i n e d 
the s a m e . 

In t he se c i r c u m s t a n c e s , t he C o u r t does not cons ider t h a t t he app l i can t ' s 
r ight to der ive benef i t s from the social i n s u r a n c e s c h e m e was infr inged in 
a m a n n e r c o n t r a r y to Art ic le 1 of Protocol No. 1, especial ly as the loss of 
" v e t e r a n s t a t u s " did not resu l t in t he essence of his pens ion r igh t s be ing 
impa i r ed . 

N o r does t he C o u r t cons ide r t h a t d ives t ing the app l ican t of " v e t e r a n 
s t a t u s " a m o u n t e d to d i s c r imina t i on c o n t r a r y to Ar t ic le 14 of t he Conven
t ion. 

In t h a t r ega rd , it observes t h a t , u n d e r t he Law of 24 J a n u a r y 1991 on 
V e t e r a n s a n d O t h e r Vic t ims of W a r and Pos t -war Repress ion , t he appl i
c a n t , in t h e s a m e way a n d on t h e s a m e condi t ions as all o t h e r p e r s o n s who 
had previously b e e n employed or had served in t he fo rmer c o m m u n i s t 
o r g a n s of t he publ ic secur i ty service, was exc luded from the privi leged 
g r o u p of " v e t e r a n s " in view of t he poli t ical role played by those o rgans in 
p r e s e r v i n g t o t a l i t a r i an rule a n d c o m b a t i n g a n d e l i m i n a t i n g political 
oppos i t ion to t h e fo rmer r e g i m e . 

T h e C o u r t finally poin ts out t h a t t he s t a t u t o r y m e a s u r e s t a k e n by the 
Polish S t a t e in r e spec t of such pe r sons were p r imar i l y a i m e d at an objec
tive verif icat ion of w h e t h e r those who had served in o r g a n s c o m m o n l y 
r e g a r d e d as a m a c h i n e r y of r ep res s ion sat isf ied t he p r e s e n t s t a t u t o r y 
condi t ions for b e i n g a w a r d e d a special h o n o u r a b l e s t a t u s . T h e r e f o r e , the 
m e a n s employed by the Polish a u t h o r i t i e s had an objective a n d reasonab le 
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jus t i f i ca t ion g r o u n d e d in Po land ' s his tor ical expe r i ence d u r i n g the com
m u n i s t per iod , a n d they rea l i sed a l eg i t ima t e a im , which was to r e g u l a t e 
t he o p e r a t i o n of t he ex i s t ing sys tem of excep t iona l pr iv i leges . 

It follows t h a t t h e r e m a i n d e r of t he app l ica t ion is inadmiss ib le as be ing 
mani fes t ly i l l-founded wi th in t he m e a n i n g of Ar t ic le 35 § 3 of t h e C o n 
ven t ion a n d m u s t be re jec ted p u r s u a n t to Ar t ic le 35 § 4. 

For t he se r ea sons , t h e C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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S O M M A I R E 1 

Perte de la qualité d'ancien combattant et du droit aux bénéfices particuliers 
qui y étaient attachés 

Article 6 § 1 

Applicabilité - Droits et obligations de caractère civil - Droits patrimoniaux - Perte de 
prestations particulières attachées à la qualité d'ancien combattant 

Article 1 du Protocole n° 1 combiné avec l'article 14 de la Convention 

Droit au respect des biens - Biens - Droits découlant du versement de cotisations - Pension -
Bénéfices attachés à la qualité d'ancien combattant - Discrimination - Perle de la qualité 
d'ancien combattant pour avoir été précédemment employé dans les services communistes de la 
sûreté - Justification objective et raisonnable - Réglementation du système de privilèges 
exceptionnels 

* 
* * 

De 1947 à 1956, le requérant fut fonctionnaire des services de la sûreté publique 
sous le régime communiste. Il se vit accorder par la suite la qualité d'« ancien 
combattant » en raison de ses services pendant et immédiatement après la guerre. 
De sorte qu'à sa retraite, il perçut, outre sa pension ordinaire, une rente spéciale à 
laquelle lui donnait droit sa qualité d'ancien combattant. Après la chute du régime 
communiste, il fut privé de sa qualité d'ancien combattant, conformément à la loi 
sur les anciens combattants et les autres victimes de la guerre et de la répression 
d'après-guerre d'après laquelle nul ne pouvait obtenir la qualité d'ancien combat
tant s'il avait exercé des fonctions dans les organes de la sûreté publique commu
niste et quiconque avait acquis cette qualité en serait privé. Le requérant se 
pourvut en vain devant la Cour administrative suprême contre cette décision. 

1. Article 6 § 1 : la décision définitive a privé le requérant de sa qualité d'ancien 
combattant et était donc déterminante pour ses droits patrimoniaux. Dès lors, la 
procédure avait trait à une contestation sur les droits de caractère civil de 
l'intéressé. Celui-ci n'allègue toutefois aucune méconnaissance particulière de son 
droit d'être entendu équitablement par les autorités internes ; il se plaint 
essentiellement de l'issue de la procédure devant celles-ci et des erreurs de fait 
qu'elles auraient commises. Or il n'appartient pas à la Cour de connaître des 
erreurs de fait ou de droit, sauf si et dans la mesure où elles pourraient avoir porté 
atteinte aux droits et libertés sauvegardés par la Convention : défaut manifeste de 
fondement. 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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2. Article 1 du Protocole n° 1 combiné avec l'article 14 : l'article 1 du Protocole 
n" 1 ne saurait s 'interpréter comme donnant droit à une rente d'un montant 
déterminé. Le requérant a perdu son droit à une rente, mais a conservé tous les 
droits attachés à la pension ordinaire qui lui est versée dans le cadre du régime 
général auquel il a cotisé. Donc, son droit de tirer des bénéfices du régime d'assu
rance sociale n'a pas été enfreint d'une manière contraire à l'article 1 du Protocole 
n" 1. En outre, le requérant a perdu la qualité d'ancien combattant de la même 
façon et dans les mêmes conditions que toute autre personne ayant précédemment 
exercé des fonctions dans les organes communistes du service de la sûreté 
publique. Les mesures prises par l'Etat visaient à vérifier si ces personnes répon
daient aux conditions légales en vigueur pour l'octroi d'un statut honorifique spé
cial. Dès lors, les moyens employés trouvaient une justification objective et rai
sonnable, compte tenu du passé historique de la Pologne, et poursuivaient le but 
légitime de régir le fonctionnement du système de privilèges exceptionnels : 
défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Mùller c. Autriche, requête n" 5849/72, rapport de la Commission du 1" octobre 
1975, Décisions et rapports 3 
T. c. Suède, requête n" 10671/83, décision de la Commission du 4 mars 1985, 
Décisions et rapports 42 
Gaygusuz c. Autriche, arrêt du 16 septembre 1996, Recueil des arrêts et décisions 
1996-IV 
Rolf Gustafson c. Suède, arrêt du 1" juillet 1997, Recueil 1997-IV 
Garcia Ruiz c. Espagne [GC], n" 30544/96, CEDH 1999-1 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Stanisfaw Domalewsk i ] est u n r e s so r t i s san t polonais 

né en 1926. Il rés ide à Varsovie . 

Les faits de la cause , tels qu ' i l s on t é té exposés p a r l ' i n t é res sé , peuven t 

se r é s u m e r c o m m e sui t . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

D u 15 février 1947 au 31 d é c e m b r e 1956, le r e q u é r a n t fut fonc t ionnai re 

(funkcjonariusz) au m i n i s t è r e de la S û r e t é pub l ique (Ministerstwo 

Bezpieczeristwa Publicznego) et au comi t é de la s û r e t é pub l ique (Komitet Do 

Spraw Bezpieczeristwa Publicznego). 

Le 31 mai 1974, le b u r e a u rég iona l de Varsovie de l 'union des comba t 

t a n t s p o u r la l ibe r té et la d é m o c r a t i e (Zarzqd Wojewôdzki Zwiazku 

Bojownikôw o Wolnos'c i Demokracje) r e n d i t u n e décis ion acco rdan t la 

« qua l i t é d ' anc ien c o m b a t t a n t » (uprawnienia kombatanckie) au r e q u é r a n t , 

c o m p t e t enu de ce q u e : 

« (...) il [ ava i t ] se rv i d a n s « l ' a r m é e p o l o n a i s e r e s t a u r é e » d u 10 j u i n 1944 a u 9 m a i 

1945 . » 

Le 2 j u i n 1976, le b u r e a u p réc i sa d a n s u n e décis ion q u e l ' in té ressé 

devai t se voir acco rde r la « q u a l i t é d ' anc i en c o m b a t t a n t » eu éga rd éga le 

m e n t au fait q u e : 

« (...) d u 29 m a r s 1946 a u 10 f év r i e r 1947, il [ ava i t ] p r i s p a r t à la l u t t e a r m é e p o u r 

r e n f o r c e r le p o u v o i r d u p e u p l e [bral udzial w walkach o utrwalanie wladzy ludowej]. » 

Le 15 ju i l l e t 1976, le m i n i s t è r e de l ' I n t é r i eu r exposa d a n s u n e déc la ra 

t ion q u e le r e q u é r a n t avait é té fonc t ionna i re à l ' ex -min i s t è re de la S û r e t é 

pub l i que et à l ' ex-comité de la s û r e t é pub l ique du 15 février 1947 au 

31 d é c e m b r e 1956, et qu ' i l « avai t pa r t i c ipé à la lu t t e a r m é e m e n é e p a r les 

forces r é a c t i o n n a i r e s c l andes t ines » (bral udzial w zbrojnej walce z reakcyjnym 

podziemiem) du 15 février au 31 d é c e m b r e 1947. 

Le 29 ju i l l e t 1980, le b u r e a u r end i t u n e décis ion r e c o m m a n d a n t 

d ' a cco rde r la « q u a l i t é d ' anc ien c o m b a t t a n t » au r e q u é r a n t , é t a n t donné 

q u e : 

« (...) il [ ava i t ] servi d a n s l ' a r m é e p o l o n a i s e r e s t a u r é e d u l O j u i n 1944 a u 9 m a i 1945 et 

d a n s les a r m é e s a l l i é e s d u 5 avr i l a u 9 j u i n 1944, [ ava i t ] p r i s p a r t à la l u t t e a r m é e p o u r 

r e n f o r c e r le p o u v o i r d u p e u p l e d u 29 m a r s 1946 a u 10 f év r i e r 1947 et d u 15 fév r i e r au 

31 d é c e m b r e 1947 . » 

P a r la su i t e , à u n e d a t e non p réc i sée , l ' i n té ressé pr i t sa r e t r a i t e et 

pe rçu t , à c o m p t e r de ce j o u r , u n e pens ion de r e t r a i t e et u n e « pens ion 

d ' anc ien c o m b a t t a n t » (dodatek kombatanckï), c 'es t -à-di re une p re s t a t i on 
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m e n s u e l l e à l aque l le seuls les anc i ens c o m b a t t a n t s r e t r a i t é s pouva ien t 

p r é t e n d r e . 

Le 22 avril 1994, le d i r e c t e u r du service des anc iens c o m b a t t a n t s et des 

v ic t imes de pe r sécu t i ons (Kierownik XJrz.edu Do Spraw Kombatantôw i Osôb 

Represjonowanych) r end i t u n e décision p r ivan t le r e q u é r a n t de la q u a l i t é 

d ' anc ien c o m b a t t a n t , en ve r tu de l 'ar t ic le 25 § 2. 1 a) co mb i n é avec 

l 'ar t icle 21 § 2. 4 a) de la loi du 24 j a n v i e r 1991 sur les anc iens c o m b a t t a n t s 

et les a u t r e s v ic t imes de la g u e r r e et de la r ép ress ion d ' a p r è s - g u e r r e 

(Ustawa o kombatantach oraz niektôrych osobach bedqcych ofiarami represji 

wojennych i okresu powojennego). C e t t e décis ion é ta i t ainsi mot ivée : 

« L a « q u a l i t é d ' a n c i e n c o m b a t t a n t » a é t é a c c o r d é e [au r e q u é r a n t ] e n v e r t u d e s 

d é c i s i o n s r e n d u e s p a r l ' u n i o n d e s c o m b a t t a n t s p o u r la d é m o c r a t i e et la l i b e r t é e u é g a r d 

a u x d é c l a r a t i o n s [des a u t o r i t é s m i l i t a i r e s c o m p é t e n t e s ] i n d i q u a n t q u e l ' i n t é r e s s é ava i t 

p r i s p a r t à la l u t t e a r m é e p o u r r e n f o r c e r le p o u v o i r d u p e u p l e et servi d a n s les a r m é e s 

a l l i é e s . [ C e t t e q u a l i t é lui a é t é u l t é r i e u r e m e n t r e c o n n u e ] p a r s u i t e d e la d é c l a r a t i o n d u 

m i n i s t è r e d e l ' I n t é r i e u r e n d a t e d u 15 j u i l l e t 1976, s e lon l a q u e l l e l ' i n t é r e s s é ava i t é t é 

f o n c t i o n n a i r e à P e x - m i n i s t è r c d e la S û r e t é p u b l i q u e et à l ' e x - c o m i t é d e la s û r e t é 

p u b l i q u e d u 15 f év r i e r 1947 a u 31 d é c e m b r e 1956 , e t ava i t p a r t i c i p é à la l u t t e a r m é e 

m e n é e p a r les fo rces r é a c t i o n n a i r e s c l a n d e s t i n e s d u 15 fév r i e r a u 31 d é c e m b r e 1947. 

C o n f o r m é m e n t à l ' a r t i c l e 21 § 2 . 4 a ) d e la loi s u s m e n t i o n n é e d u 2 4 j a n v i e r 1 9 9 1 , n u l 

n e p e u t o b t e n i r [en a u c u n cas e t p o u r q u e l q u e r a i s o n q u e ce so i t ] la q u a l i t é d ' a n c i e n 

c o m b a t t a n t s'il a e x e r c é d e s f o n c t i o n s d a n s les o r g a n e s d u se rv ice de la s û r e t é p u b l i q u e . 

A u x t e r m e s d e l ' a r t i c l e 25 § 2, c o m b i n é a v e c l ' a r t i c l e 21 § 2. 4 a) d e l a d i t e loi, q u i 

c o n q u e a e x e r c é d e s f o n c t i o n s d a n s les o r g a n e s de la s û r e t é p u b l i q u e s e r a p r ivé d e c e t t e 

q u a l i t é [ p r é c é d e m m e n t a c q u i s e | . 

P a r t a n t , la p r é s e n t e d é c i s i o n se jus t i f i e . » 

Le 23 m a i 1994, le r e q u é r a n t se p o u r v u t d e v a n t la C o u r a d m i n i s t r a t i v e 

s u p r ê m e (Naczelny Sqd Administracyjny), fa isant valoir q u e la décis ion 

s u s m e n t i o n n é e méconna i s sa i t le p r inc ipe de la légal i té et se fondait sui

des é l é m e n t s insuff isants . Il aff i rma avoir é té privé de sa q u a l i t é d ' anc ien 

c o m b a t t a n t au seul mot i f qu ' i l avai t exercé des fonctions au sein des 

o r g a n e s d u service de la s û r e t é pub l ique , a lors qu' i l n 'avai t j a m a i s c o m m i s 

d ' ac te c o n d a m n a b l e , i l légal ou i m m o r a l . En o u t r e , il n 'avai t j a m a i s p a r t i 

cipé à la lu t t e a r m é e m e n é e p a r les forces c l andes t i ne s , mais avai t acquis 

la « qua l i t é d ' anc ien c o m b a t t a n t » en ra i son de son c o m b a t p o u r l ' indé

p e n d a n c e de la Pologne et con t r e le n a z i s m e . Enfin, il con t e s t a l ' exac t i tude 

des cer t i f icats dél ivrés pa r l 'union des c o m b a t t a n t s p o u r la l iber té et la 

d é m o c r a t i e . 

Le 21 février 1996, la C o u r a d m i n i s t r a t i v e s u p r ê m e t int une a u d i e n c e . 

Le m ê m e j o u r , elle r e j e t a le pourvoi de l ' i n té ressé , d é c l a r a n t q u ' e n v e r t u 

des a r t ic les 21 et 25 de la loi du 24 j a n v i e r 1991 sur les anc i ens comba t 

t a n t s et les a u t r e s v ic t imes de la g u e r r e et de la r ép ress ion d ' a p r è s - g u e r r e , 

nul ne pouvai t o b t e n i r la q u a l i t é d ' a n c i e n c o m b a t t a n t ou la conserver , 

quels que fussent ses m é r i t e s , s'il avai t pa r le passé exercé des fonct ions ou 

http://XJrz.edu
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é t é employé d a n s les services de la s û r e t é p u b l i q u e . E n l ' espèce , il é ta i t 

man i f e s t e q u e l ' in té ressé avai t é t é fonc t ionna i re à l ' ex -min i s t è rc de la 

S û r e t é pub l ique et à l 'ex-comité de la s û r e t é pub l ique ; ce fait suffisait e n 

soi, eu éga rd aux condi t ions posées p a r la loi du 24 j a n v i e r 1991, pour 

jus t i f i e r la décis ion de le pr iver de la qua l i t é p r é c é d e m m e n t acqu ise . L a 

décision c o n t e s t é e avai t donc é t é pr ise c o n f o r m é m e n t aux disposi t ions 

p e r t i n e n t e s du droi t m a t é r i e l . 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

La loi du 24 j a n v i e r 1991 sur les anc i ens c o m b a t t a n t s et les a u t r e s 

v ic t imes de la g u e r r e et de la r ép res s ion d ' a p r è s - g u e r r e a ab rogé la loi 

du 26 mai 1982 sur la qua l i t é spéciale d ' anc ien c o m b a t t a n t (Ustawa o 

szczegôlnych uprawnieniach kombatantôw). 

La loi de 1991 a é té p r o m u l g u é e pour rég i r l 'octroi des pr ivi lèges 

spéc iaux a t t a c h é s à la « qua l i t é d ' anc ien c o m b a t t a n t » et visai t , en pa r t i e , 

à c o n d a m n e r le rôle pol i t ique j o u é pa r l ' anc ien appa re i l c o m m u n i s t e - en 

pa r t i cu l i e r le « service de la s û r e t é pub l ique » (aparat bezpieczeristwa 

publicznego) - d a n s l ' é t ab l i s s emen t du r é g i m e c o m m u n i s t e , la mise en 

œ u v r e d ' une po l i t ique s t a l i n i enne et la r ép res s ion de t ou t e opposi t ion 

po l i t ique . C o n s i d é r a n t q u e les p e r s o n n e s qui ava ien t exercé des fonctions 

d a n s les anc iens o r g a n e s de la s û r e t é pub l ique , lesquels ava ien t n o t a m 

m e n t pour miss ion de c o m b a t t r e et d ' é l i m i n e r t o u t e forme d 'oppos i t ion 

d é m o c r a t i q u e , ne m é r i t a i e n t pas les privilèges spéc iaux a t t a c h é s à la 

« qua l i t é d ' anc ien c o m b a t t a n t », le l ég i s la teur déc ida de les en pr iver 

p u r e m e n t et s i m p l e m e n t . 

Le « service de la s û r e t é pub l ique » se composa i t d ' o rganes d 'E ta t 

i nc luan t la police po l i t ique et les forces a r m é e s spécia les . Il é ta i t ca lqué 

sur le N K V D et le K G B et fut c réé (sous le con t rô le du N K V D ) le 21 ju i l le t 

1944 pour a s s u r e r la mise en p lace du r ég ime c o m m u n i s t e et p o u r com

b a t t r e , r é p r i m e r et é l imine r les g r o u p e s d 'oppos i t ion po l i t ique , n o t a m 

m e n t la r és i s t ance c l andes t i ne d ' a p r è s - g u e r r e con t r e le c o m m u n i s m e et 

l 'Eglise polonaise . D a n s les a n n é e s 50, ces o r g a n e s é t a i e n t c h a r g é s des 

pr isons et des c a m p s de t ravai l ; ils ava ien t é g a l e m e n t c o m p é t e n c e , con

f o r m é m e n t aux règles de la p r o c é d u r e p é n a l e , p o u r condu i r e des en

q u ê t e s . Selon la s i tua t ion po l i t ique , ils é t a i e n t d é n o m m é s : le « d é p a r t e 

m e n t de la s û r e t é pub l ique » (Resort Bezpieczeristwa Publicznego) e t , pa r la 

su i t e , le « m i n i s t è r e de la S û r e t é pub l i que » (Ministerstwo Bezpieczeristwa 

Publicznego) (juillet 1944-décembre 1 9 5 4 ) ; le « c o m i t é de la sû re t é 

pub l ique » (Komitet do Spraw Bezpieczeristwa Publicznego) (1954-1956) ; et le 

« service de la s û r e t é » (Sluzba Bezpieczeristwa) - un d é p a r t e m e n t spécial du 

m i n i s t è r e de l ' I n t é r i eu r (1956-1990, d issous ap rè s l ' e f fondrement du 

c o m m u n i s m e ) . 
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La loi du 2 4 j a n v i e r 1991 a é g a l e m e n t i n s t a u r é un nouvel o r g a n e publ ic , 

le service des anc iens c o m b a t t a n t s et des v ic t imes de pe r sécu t ions , qui est 

c o m p é t e n t p o u r acco rde r la « qua l i t é d ' anc ien c o m b a t t a n t » et c h a r g é de 

vérifier si les p e r s o n n e s qu i on t p r é c é d e m m e n t acquis c e t t e q u a l i t é 

r é p o n d e n t aux nouveaux c r i t è r e s posés p a r la loi. 

L 'a r t ic le 21 § 2. 4 a) de la loi de 1991, tel qu ' app l i cab le à l ' époque des 

faits, énonça i t : 

« 2. Nu l n e p e u t o b t e n i r la « q u a l i t é d ' a n c i e n c o m b a t t a n t » si : 

(...) 

4. a ) il a e x e r c é d e s f o n c t i o n s [ou é t é e m p l o y é ] d a n s les o r g a n e s d u se rv ice de la 

s û r e t é p u b l i q u e . (...) » 

L 'a r t i c le 25 § 2 de ladi te loi, tel qu ' app l i cab le à l ' époque des fai ts , 

d isposai t : 

« Q u i c o n q u e a o b t e n u la « q u a l i t é d ' a n c i e n c o m b a t t a n t » a l o r s q u ' i l r e l è v e de 

l ' a r t i c l e 21 § 2 (...) 4 s e r a p r i v é d e c e t t e q u a l i t é p r é c é d e m m e n t a c q u i s e . » 

C o n f o r m é m e n t a u x d ispos i t ions de la loi ab rogée du 26 m a i 1982 et de 

la nouvel le loi du 24 j a n v i e r 1991 (ar t ic les 12 à 20), les anc iens c o m b a t 

t a n t s j ou i s sa i en t (et c o n t i n u e n t de j o u i r ) d ' un s t a t u t privi légié pa r r a p p o r t 

aux a u t r e s t r ava i l l eu rs ou r e t r a i t é s ; p a r e x e m p l e , ils p e u v e n t p r e n d r e leur 

r e t r a i t e plus tôt , et bénéf ic ient d ' u n e m é t h o d e p a r t i c u l i è r e m e n t favorable 

de calcul des pé r iodes d 'ac t iv i té a insi q u e de diverses p r e s t a t i o n s ve r sées 

en sus de la pens ion n o r m a l e calculée selon les règles du r é g i m e g é n é r a l 

d ' a s s u r a n c e sociale . 

A l ' époque où le r e q u é r a n t a é té pr ivé de sa « qua l i t é d ' anc ien comba t 

t an t », un r e t r a i t é ayan t ce t t e qua l i t é avait droi t n o t a m m e n t à u n e 

« pens ion d ' anc i en c o m b a t t a n t » s 'é levant à 10 % du sa la i re m e n s u e l 

moyen du s e c t e u r publ ic , u n e r éduc t ion de 50 % sur les t r a n s p o r t s 

m u n i c i p a u x et ferroviaires et sur les l ignes na t i ona l e s du service publ ic 

d ' a u t o c a r s , u n e i n d e m n i t é spécia le couvran t 50 % des d é p e n s e s c o u r a n t e s 

te l les q u e l ' é lec t r ic i té , le gaz et le chauffage , et une r éduc t i on de 50 % sur 

les polices d ' a s s u r a n c e - a u t o m o b i l e . 

Toute fo i s , la p e r t e de la « q u a l i t é d ' anc ien c o m b a t t a n t » n 'ava i t et n ' a 

toujours a u c u n e inc idence j u r i d i q u e ou p r a t i q u e sur le dro i t à u n e pens ion 

o rd ina i r e p u i s q u e , en v e r t u de l 'a r t ic le 26 de la loi du 2 4 j a n v i e r 1991, u n e 

p e r s o n n e pr ivée de c e t t e q u a l i t é conserve son dro i t à sa pens ion de r e t r a i t e 

calculée selon les règles du r é g i m e g é n é r a l d ' a s s u r a n c e sociale. 

G R I E F S 

1. Le r e q u é r a n t se p la in t de l ' issue de la p r o c é d u r e p a r laque l le il a é té 

privé de sa qua l i t é d ' anc i en c o m b a t t a n t , faisant valoir q u e les a u t o r i t é s 
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polonaises n ' on t pas c o r r e c t e m e n t é tab l i et app réc i é les faits p e r t i n e n t s 

pour s t a t u e r sur son affaire. Il invoque l 'ar t ic le 6 de la C o n v e n t i o n . 

2. Sur le t e r r a i n de l 'ar t ic le 14 de la C o n v e n t i o n , il se p la in t en o u t r e 

d 'avoir subi u n e d i s c r imina t i on de la p a r t des a u t o r i t é s po lona ises e n 

ra ison de ses fonct ions a n t é r i e u r e s d a n s les « o r g a n e s du service de la 

sû re t é pub l ique » et d 'avoir é té i n j u s t e m e n t privé de la qua l i t é d ' anc ien 

c o m b a t t a n t , qu ' i l avai t r é g u l i è r e m e n t acquise , et des d ro i t s y af férents . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t de l ' issue de la p r o c é d u r e pa r laque l le il a é té 

privé de la qua l i t é d ' anc i en c o m b a t t a n t , faisait valoir q u e les a u t o r i t é s 

polonaises n 'on t pas c o r r e c t e m e n t é tab l i et app réc i é les faits p e r t i n e n t s 

pour s t a t u e r su r son affaire. Il invoque l 'ar t icle 6 de la Conven t i on . 

C o n s t a t a n t q u e la p r o c é d u r e l i t igieuse ne po r t a i t pas sur u n e accusa

t ion e n m a t i è r e péna l e d i r igée con t r e le r e q u é r a n t , la C o u r a d ' abord 

e x a m i n é si l 'ar t ic le 6 § 1 de la C o n v e n t i o n s ' app l iqua i t , sous sa « r u b r i q u e 

civile », à ce t t e p r o c é d u r e . 

Le passage p e r t i n e n t de l 'ar t ic le 6 § 1 de la C o n v e n t i o n est ainsi libellé : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e é q u i t a b l e m e n t (...) p a r 

u n t r i b u n a l (...) é t a b l i p a r la loi , q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t 

o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

La C o u r r appe l l e q u e p o u r q u e l 'a r t ic le 6 § 1, sous sa r u b r i q u e « civile », 

t rouve à s ' app l iquer , il faut qu ' i l y ait « c o n t e s t a t i o n » sur un « dro i t » que 

l 'on peu t p r é t e n d r e , au moins de m a n i è r e dé fendab le , r e c o n n u en dro i t 

i n t e r n e . Il doit s 'agir d ' u n e c o n t e s t a t i o n rée l le et sé r i euse ; elle peu t 

c o n c e r n e r auss i b i en l ' ex is tence m ê m e d ' un dro i t q u e son é t e n d u e ou ses 

m o d a l i t é s d ' exerc ice . E n o u t r e , l ' issue de la p r o c é d u r e doit ê t r e d i r ec t e 

m e n t d é t e r m i n a n t e pour le d ro i t en ques t i on (voir, p a r e x e m p l e , l ' a r rê t 

Rolf Gus ta f son c. Suède du 1 e r j u i l l e t 1997, Recueil des arrêts et décisions 

1997-IV, p . 1160, § 3 8 ) . 

En l 'espèce, la C o u r re lève q u e la p r o c é d u r e l i t ig ieuse avai t p o u r objet 

le point de savoir si le r e q u é r a n t devai t ou non conserver la « qua l i t é 

d ' anc ien c o m b a t t a n t » p r é c é d e m m e n t acqu i se et cons t a t e q u e la décis ion 

défini t ive, qui a f i n a l e m e n t privé l ' in té ressé de c e t t e qua l i t é , é ta i t 

d é t e r m i n a n t e p o u r les d ro i t s p a t r i m o n i a u x de celui-ci, en pa r t i cu l i e r le 

dro i t à u n e « pens ion d ' anc ien c o m b a t t a n t », c 'es t -à-dire le v e r s e m e n t 

d ' u n e ce r t a ine s o m m e d ' a r g e n t . Dès lors , elle e s t ime q u e la p r o c é d u r e 

avai t t r a i t à une « c o n t e s t a t i o n » sur les « d ro i t s de c a r a c t è r e civil » du 

r e q u é r a n t et , pa r c o n s é q u e n t , q u e l 'a r t ic le 6 § 1 de la C o n v e n t i o n t rouve à 

s ' app l iquer . 

Toutefo is , la C o u r c o n s t a t e é g a l e m e n t que le r e q u é r a n t n ' a l l ègue 

a u c u n e m é c o n n a i s s a n c e pa r t i cu l i è r e de son droi t d ' ê t r e e n t e n d u equità-
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b l e m e n t p a r les a u t o r i t é s i n t e r n e s et qu ' i l se p la in t e s s e n t i e l l e m e n t de 

l ' issue de la p r o c é d u r e devan t ces a u t o r i t é s et des e r r e u r s de fait qu ' e l l e s 

a u r a i e n t c o m m i s e s . 

A cet éga rd , la C o u r r appe l l e q u ' a u x t e r m e s de l 'ar t ic le 19 de la 

C o n v e n t i o n elle a p o u r t â che d ' a s s u r e r le respec t des e n g a g e m e n t s résu l 

t a n t de la Conven t i on pour les Pa r t i e s c o n t r a c t a n t e s . S p é c i a l e m e n t , il ne 

lui a p p a r t i e n t pas de c o n n a î t r e des e r r e u r s de fait ou de dro i t p r é 

t e n d u m e n t c o m m i s e s p a r u n e j u r i d i c t i o n i n t e r n e , sauf si et d a n s la m e s u r e 

où elles p o u r r a i e n t avoir p o r t é a t t e i n t e aux dro i t s et l iber tés s a u v e g a r d é s 

p a r la C o n v e n t i o n ( a r r ê t Garcia Ruiz c. Espagne [ G C ] , n" 30544/96, § 28, 

C E D H 1999-1). 

Il s 'ensui t que c e t t e p a r t i e de la r e q u ê t e est i r recevable pour défau t 

man i fes t e de f o n d e m e n t au sens de l 'ar t ic le 35 § 3 de la C o n v e n t i o n , et 

qu ' e l l e doi t ê t r e r e j e t ée en app l ica t ion d e l 'a r t ic le 35 § 4. 

2. Sur le t e r r a i n de l 'ar t icle 14 de la C o n v e n t i o n , le r e q u é r a n t se p la in t 

en o u t r e d 'avoir subi u n e d i s c r imina t i on de la pa r t des a u t o r i t é s polonaises 

en ra ison de ses fonctions a n t é r i e u r e s d a n s les « o r g a n e s du service de la 

sû re t é pub l ique » e t , pa r c o n s é q u e n t , d 'avoir é té i n j u s t e m e n t privé de la 

qua l i t é d ' anc i en c o m b a t t a n t , qu ' i l avai t r é g u l i è r e m e n t acqu i se , et des 

dro i t s y af férents . 

La C o u r r appe l l e tou t d ' abord que d ' a p r è s sa j u r i s p r u d e n c e c o n s t a n t e , 

l 'ar t ic le 14 de la Conven t i on c o m p l è t e les a u t r e s c lauses n o r m a t i v e s de la 

C o n v e n t i o n et des Pro tocoles . Il n ' a pas d ' ex i s t ence i n d é p e n d a n t e puisqu ' i l 

vaut u n i q u e m e n t p o u r « la j ou i s sance des dro i t s et l iber tés » qu ' e l l e s 

g a r a n t i s s e n t . C e r t e s , il p e u t e n t r e r e n j e u m ê m e sans u n m a n q u e m e n t à 

leurs ex igences et , d a n s ce t t e m e s u r e , il possède une po r t ée a u t o n o m e , ma i s 

il ne s au ra i t t r ouve r à s ' app l iquer si les faits du li t ige ne t o m b e n t pas sous 

l ' empr i se de l 'une au moins desd i t e s c lauses ( a r r ê t Gaygusuz c. A u t r i c h e 

du 16 s e p t e m b r e \996,Recueil 1996-FV, p. 1141, § 3 6 ) . 

En l 'espèce, la C o u r observe q u e le gr ief du r e q u é r a n t ne se l imi te pas 

au point d e savoir si le d ro i t po lonais o p è r e u n e d i sc r imina t ion , ma i s il 

po r t e é g a l e m e n t sur la p e r t e des a v a n t a g e s pécun ia i r e s a f férents à la 

« qua l i t é d ' anc ien c o m b a t t a n t » lesquels , c o m m e l'a cons t a t é la C o u r , sont 

des d ro i t s p a t r i m o n i a u x . Dès lors , la C o u r e s t ime q u e le gr ief appel le un 

e x a m e n sous l 'angle de l 'ar t ic le 1 du Protocole n" 1 co mb i n é avec l 'ar

ticle 14 de la C o n v e n t i o n (voir, mutatis mutandis, l ' a r rê t Gaygusuz , loc. cit., 

pp. 1141-1142, §§ 39-41) . 

L 'a r t i c le 1 du Protocole n" 1, en ses d ispos i t ions p e r t i n e n t e s , est ainsi 

libellé : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e s e s b i e n s . N u l n e p e u t ê t r e 

p r ivé d e sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x du d r o i t i n t e r n a t i o n a l . 

(...) » 
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L 'a r t i c le 14 de la Conven t i on se lit ainsi : 

« La j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n d o i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , l a r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

o u s o c i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

La C o u r r appe l l e que m ê m e si les d ro i t s décou lan t du v e r s e m e n t de 

co t i sa t ions à un r é g i m e d ' a s s u r a n c e sociale , en pa r t i cu l i e r le d ro i t de t i r e r 

des bénéf ices d 'un tel r ég ime - pa r e x e m p l e sous forme de pens ion -

p e u v e n t ê t r e r e v e n d i q u é s sous l ' angle de l 'ar t ic le 1 du Pro tocole n" 1, ce t t e 

d isposi t ion ne s a u r a i t s ' i n t e r p r é t e r c o m m e d o n n a n t dro i t à u n e r e n t e d 'un 

m o n t a n t d é t e r m i n é (Mul le r c. A u t r i c h e , r e q u ê t e n" 5849/72, r a p p o r t de la 

C o m m i s s i o n d u 1" oc tobre 1975, Décis ions et r a p p o r t s (DR) 3, p . 25 ; 

T . c. S u è d e , r e q u ê t e n" 10671/83, décis ion de la C o m m i s s i o n du 4 m a r s 

1985, D R 42, p . 229) . 

En o u t r e , la C o u r no te q u ' u n e d is t inc t ion est d i sc r imina to i r e au sens de 

l 'ar t ic le 14 si elle m a n q u e de jus t i f ica t ion objective et r a i sonnab l e , c 'est-à-

di re si elle ne poursu i t pas un « bu t l ég i t ime » ou s'il n 'y a pas de « r appor t 

r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé ». 

P a r a i l leurs , les E t a t s c o n t r a c t a n t s j o u i s s e n t à cet éga rd d ' une c e r t a i n e 

m a r g e d ' app réc i a t i on p o u r d é t e r m i n e r si et d a n s quel le m e s u r e des diffé

r ences e n t r e des s i tua t ions à d ' a u t r e s é g a r d s a n a l o g u e s jus t i f i en t des dis

t inc t ions de t r a i t e m e n t ( a r r ê t Gaygusuz , loc. cit.). 

En l 'espèce, la C o u r re lève q u ' à la su i te de l ' a r rê t r e n d u p a r la C o u r 

a d m i n i s t r a t i v e s u p r ê m e le 21 février 1996, le r e q u é r a n t a p e r d u la « qua 

lité » spéciale et pr ivi légiée « d ' anc ien c o m b a t t a n t » qui lui donna i t dro i t à 

u n e r e n t e (à savoir une « pens ion d ' anc ien c o m b a t t a n t ») en plus de sa 

pens ion o rd ina i r e et à d ' a u t r e s a v a n t a g e s tels q u e des r é d u c t i o n s aux

que l les les a u t r e s r e t r a i t é s n ' ava ien t pas droi t ou une i n d e m n i t é couvran t 

c e r t a i n e s de ses d é p e n s e s c o u r a n t e s . Toute fo i s , l ' i n té ressé a conservé tous 

les dro i t s a t t a c h é s à la pens ion o rd ina i r e qui lui est ve rsée d a n s le c ad re du 

r é g i m e g é n é r a l d ' a s s u r a n c e sociale . P a r c o n s é q u e n t , ses dro i t s p a t r i m o 

n i aux décou lan t du p a i e m e n t des co t i sa t ions à son r é g i m e de r e t r a i t e sont 

d e m e u r é s i nchangés . 

D a n s ces condi t ions , la C o u r e s t i m e q u e le d ro i t du r e q u é r a n t d e t i r e r 

des bénéf ices du r é g i m e d ' a s s u r a n c e sociale n ' a pas é t é enf re in t d 'une 

m a n i è r e con t r a i r e à l 'ar t icle 1 du Pro tocole n° 1, é t a n t d o n n é en pa r t i cu l i e r 

que la p e r t e de la « q u a l i t é d ' anc ien c o m b a t t a n t » n ' a pas po r t é a t t e i n t e à 

l 'essence m ê m e des d ro i t s à pens ion de l ' i n té ressé . 

En o u t r e , elle cons idère q u e le fait d 'avoir pr ivé le r e q u é r a n t de la 

« qua l i t é d ' anc ien c o m b a t t a n t » ne s 'analyse pas en u n e d i sc r imina t ion 

con t r a i r e à l 'ar t ic le 14 de la Conven t i on . 
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A cet éga rd , la C o u r fait observer q u ' e n ve r tu de la loi du 24 j a n v i e r 

1991 su r les anc i ens c o m b a t t a n t s et les a u t r e s v ic t imes de la g u e r r e et de 

la r ép ress ion d ' a p r è s - g u e r r e , le r e q u é r a n t a é té exclu du g roupe privilégié 

des « a n c i e n s c o m b a t t a n t s », d e la m ê m e m a n i è r e et d a n s les m ê m e s con

di t ions q u e tou t e a u t r e p e r s o n n e ayan t p r é c é d e m m e n t é té employée ou 

ayan t exe rcé des fonct ions d a n s les anc i ens o r g a n e s c o m m u n i s t e s du 

service de la s û r e t é p u b l i q u e , eu éga rd au rôle po l i t ique j o u é p a r ces 

o r g a n e s d a n s le m a i n t i e n du r é g i m e to t a l i t a i r e et la lu t t e c o n t r e t ou t e 

oppos i t ion pol i t ique à l ' anc ien r é g i m e . 

Enf in , la C o u r soul igne q u e les m e s u r e s légis lat ives pr i ses p a r l 'E ta t 

polonais à l ' égard de ces p e r s o n n e s v isa ien t p r i n c i p a l e m e n t à vérif ier si 

ceux qu i ava ien t exercé des fonct ions d a n s des o r g a n e s g é n é r a l e m e n t 

cons idé rés c o m m e u n appa re i l de r ép ress ion r é p o n d a i e n t aux condi t ions 

légales en v igueu r p o u r l 'octroi d ' un s t a t u t honor i f ique spécial . Dès lors, 

les moyens employés pa r les a u t o r i t é s polonaises t rouva i en t une jus t i f ica

t ion object ive e t r a i s o n n a b l e d a n s le passé c o m m u n i s t e de la Po logne et 

poursu iva ien t un bu t l ég i t ime , à savoir régi r le f o n c t i o n n e m e n t du 

sys tème de pr ivi lèges excep t ionne l s . 

Il s ' ensui t q u e la r e q u ê t e , pour le su rp lus , est i r recevable pour défaut 

man i fes t e de f o n d e m e n t au sens de l 'ar t ic le 35 § 3 de la C o n v e n t i o n , et 

qu ' e l l e doit ê t r e re je tée en app l ica t ion de l 'ar t ic le 35 § 4. 

Pa r ces motifs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 


